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ACCOUNTS 
(See  also  Funds) 

Page 

I.  Generally 1 

II.  Distribution  of  Receipts 1 

III.  Fees  and  Commissions 1 

IV.  Payments 2 

V.  Refunds 2 

I.  GENERALLY 

Instructions  of  May  3,  1928,  accounts. 
Paragraph  85,  Cir.  No.  616  (Aug.  9,  1918, 
46  L.D.  513),  amended.     (Cir.  No.  1148.) 

52-365 

Section  236,  Revised  Statutes,  as  amend- 
ed by  section  305  of  the  act  of  June  10, 
1921  (42  Stat.  24),  confers  upon  the  Gen- 
eral Accounting  Office  authority  to  settle 
and  adjust  all  claims,  demands,  and  ac- 
counts in  which  the  United  States  is  con- 
cerned either  as  debtor  or  creditor,  and 
the  decisions  of  the  accounting  officer  are 
controlling  upon  administrative  officers  of 
the  Government.  53-5S6 

Interest  accruing  upon  deferred  charges 
under  the  moratorium  act  of  Apr.  1,  1932 
(47  Stat.  75),  is  neither  a  construction 
charge  under  section  3,  nor  an  operation 
and  maintenance  charge  under  section  6 
of  the  extension  act  of  Aug.  13,  1914  (38 
Stat.  686),  and  is  not,  therefore,  subject 
to  the  delinquency  penalty  imposed  by  sub- 
section H  of  section  4  of  the  act  of  Dec. 
5,  1924.  54-86 

The  provisions  of  section  245.21(h)  (43 
CPR,  1944  Cum.  Supp.)  of  the  regulations 
of  Dec.  14,  1942,  which  permit  the  Secre- 
tary of  the  Interior  to  prescribe  a  uniform 
accounting  system  for  grantees  of  rights- 
of-way,  are  a  necessary  means  of  insuring 
uniform  reports  which  is  within  the  dis- 
cretionary authority  of  the  Secretary,  but 
because  the  purposes  of  the  Department 
are  fulfilled  by  the  grantee's  adoption  of 


a  system  of  accounting  prescribed  by  the 
Federal  Power  Commission  it  is  desirable 
that  this  section  of  the  regulations  should 
be  qualified  by  a  proviso  that  adoption  of 
such  system  shall  be  deemed  compliance 
with     the    requirement    of    this    section. 

58-608 

II.  DISTRIBUTION  OF  RECEIPTS 

The  proceeds  derived  from  the  sale  of 
male  reindeer  belonging  to  the  United 
States  in  the  Territory  of  Alaska  are  to  be 
deposited  in  the  Treasury  of  the  United 
States.  53-71 

In  view  of  the  special  act  of  Mar.  4,  1929 
(45  Stat.  1562),  which  specifically  pre- 
scribes for  the  distribution  of  the  net  pro- 
ceeds derived  from  the  operation  of  the 
Shoshone  power  plant  constructed  by  the 
United  States  at  the  Shoshone  Dam,  Wyo- 
ming, the  general  provision  contained  in 
subsection  1,  section  4,  of  the  act  of  Dec. 
5,  1924  (43  Stat.  672)  relative  to  the  dis- 
tribution of  the  accumulated  net  profits  de- 
rived from  the  operation  of  project  power 
plants  has  no  application  to  that  project. 

53-427 

III.  FEES  AND  COMMISSIONS 

Instructions  re  fees  paid  pursuant  to 
the  Leasing  Act  of  Feb.  25,  1920— Cir.  Nos. 
672  and  1004  amended.     (Cir.  No.  1115.) 

52-59 

Instructions  of  Aug.  1, 1928,  fees  required 
with  permit  applications.  Section  31,  Cir. 
No.  672  (47  L.D.  437)  construed;  Cir.  No. 
1115  (52  L.D.  59),  amended.  (Cir.  No. 
1158.)  52-463 

Instructions  of  May  7,  1931,  fees  with 
applications  for  sodium,  potash,  and  other 
mineral  leases  and  permits.  Cir.  No.  1004 
(May  2,  1925,  51  L.D.  138),  amended. 
(Cir.  No.  1251.)  53-379 
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ACCOUNTS,    III,    IV,    V 


Regulations  adopted  Apr.  14,  1936, 
amending  Cir.  No.  1004,  May  2,  1925  (51 
L.D.  138),  and  Cir.  No.  1251,  May  7,  1931 
(53  I.D.  379),  governing  fees  to  accom- 
pany applications  for  coal,  sodium,  potash, 
and  other  mineral  licenses,  permits,  and 
leases.     (Cir.  No.  1383.)  55-483 

IV.  PAYMENTS 

Where  the  definition  of  boundaries  is 
needed  to  give  precision  to  a  railroad 
grant,  requiring  a  survey  to  exclude 
mineral  lands,  the  cost  of  such  survey 
must  be  paid  by  the  grantee  and  the  Gov- 
ernment can  withhold  patent  until  the 
costs  are  paid ;  the  provisions  of  paragraph 
108  of  the  mining  regulations  imposing  the 
costs  of  survey  upon  the  Government  are 
inapplicable.  52-81 

Instructions  of  Apr.  23,  1928,  Cheyenne 
River  and  Standing  Rock  Indian  lands; 
time  for  payments  extended.  (Cir.  No. 
1146.)  52-352 

Moneys  paid  in  connection  with  a  claim 
for  public  lands  should  not  be  deposited 
in  the  Treasury  as  earned  until  the  claim 
has  been  allowed.  53-654 

The  Government  of  the  United  States, 
through  the  Federal  Works  Administrator, 
has  acquired,  under  the  Lanham  Act  (54 
Stat.  1125,  as  amended  (55  Stat.  361)), 
fee  title  to  the  power  plant  and  transmis- 
sion lines  and  a  leasehold  interest  in  the 
docks  and  appurtenant  facilities  at  Char- 
lotte Amalie,  St.  Thomas,  Virgin  Islands. 
These  properties  are  operated,  maintained 
and  managed  by  The  Virgin  Islands  Com- 
pany as  agent  for  the  Federal  Works  Ad- 
ministrator. Under  section  5  of  the  act 
of  May  26,  1936  (49  Stat.  1372,  48  U.S.C. 
1401(d)),  The  Virgin  Islands  Company  is 
required  to  pay  into  the  municipal 
treasuries  of  the  Virgin  Islands  amounts 
equal  to  the  amounts  of  any  taxes  of  gen- 
eral application  which  a  private  corpora- 
tion similarly  situated  would  be  required 
to  pay.  The  act  further  requires  the  pay- 
ment of  taxes  on  any  property  owned  by 
the  United  States  in  the  Virgin  Islands 
which   is   used  for  ordinary   business   or 


commercial  purposes.  The  income  de- 
rived from  any  property  so  used  is  to  be 
made  available  for  making  such  payments. 
This  obligation  is  not  inconsistent  with 
section  306  of  the  Lanham  Act  which  re- 
lates only  to  payments  in  lieu  of  real 
property  taxes.  58-348 

Under  section  2(a)  (7)  of  the  Philippine 
Independence  Act  (48  Stat.  456;  48  U.S.C. 
1232(a)(7))  and  section  1(7)  of  the 
Ordinance  appended  to  the  constitution  of 
the  Philippines,  the  government  of  the 
Commonwealth  of  the  Philippines  is  made 
responsible  for  the  obligations  of  the 
Manila  Railroad  Company  because  it  was 
an  instrumentality  of  the  Philippine  gov- 
ernment at  the  time  of  the  adoption  of  the 
Philippine  constitution.  Payment  of 
debts  on  such  obligations  by  the  Philippine 
government  out  of  funds  on  deposit  in  the 
United  States,  in  the  absence  of  an  ap- 
propriation therefor,  is  unauthorized. 
The  Commonwealth  government  is  justi- 
fied in  refusing  to  make  such  payments  in 
view  of  the  prohibition  of  section  (a)  (1) 
of  General  Ruling  10-A  of  the  Treasury 
Department.  58-461 

V.  REFUNDS 

Section  2  of  the  act  of  June  16,  1880 
(21  Stat.  287),  which  authorizes  repay- 
ment of  purchase  money  where  for  any 
cause  an  entry  has  been  erroneously  al- 
lowed and  cannot  be  confirmed,  does  not 
limit  the  time  within  which  application 
therefor  must  be  filed.  52-415 

Where  a  coal  entry  had  been  errone- 
ously allowed  for  lands  reserved  from  sale 
and  for  that  reason  canceled,  application 
for  repayment  of  the  purchase  money  falls 
within  the  provisions  of  the  act  of  June  16, 
1880  (21  Stat.  287),  rather  than  the  act  of 
Dec.  11,  1919  (41  Stat.  366).  52-415 

The  term  "legal  representatives"  as  used 
in  the  act  of  Jan.  8,  1926  (44  Stat.  708), 
which  authorizes  repayment  of  the  differ- 
ence between  the  amounts  paid  by  pur- 
chasers of  town  lots  and  the  price  fixed  as 
result  of  reappraisement,  includes  an  as- 
signee of  an  original  purchaser.       52-425 
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Where  a  desert-land  entryman  withdrew 
his  final  proof,  but  permitted  the  money 
paid  for  the  land  to  remain  in  the  posses- 
sion of  the  United  States  to  his  credit  pend- 
ing the  submission  of  new  proof,  and  there- 
after relinquished  his  entry  before  the  ex- 
piration of  the  period  of  extension  granted 
for  that  purpose,  the  limitation  fixed  by  sec- 
tion 1  of  the  act  of  Dec.  11,  1919  (41  Stat. 
366),  began  to  run  from  the  date  of  the 
relinquishment,  not  from  the  date  when  the 
proof  was  withdrawn.  52-465 

The  final  location  fee  referred  to  in 
paragraph  7  of  section  2238,  Revised  Stat- 
utes, does  not  come  within  the  purview  of 
the  act  of  Mar.  26,  1908  (35  Stat.  48),  as 
limited  by  the  act  of  Dec.  11, 1919  (41  Stat. 
366).  53-46 

The  term  "erroneously  allowed"  as  used 
in  the  act  of  June  16,  1880  (21  Stat.  2S7) 
has  reference  solely  to  erroneous  action  on 
the  part  of  the  Government,  and  furnishes 
no  authority  for  repayment  where  a  rail- 
road selection  list  was  canceled  on  relin- 
quishment filed  by  the  company  after  it  was 
ascertained  that  the  lands  were  not  of  the 
character  represented  at  the  date  the  lists 
were  tendered  to  the  district  land  office. 

53-46 

A  homestead  entry  allowed  for  land 
within  a  pending  swampland  selection  is 
an  entry  erroneously  allowed  within  the 
contemplation  of  the  repayment  act  of  June 
16,  1880  (21  Stat.  287),  and  a  relinquish- 
ment of  the  entry  filed  because  of  the  con- 
flict constitutes  merely  a  waiver  of  the 
claim  for  the  purpose  of  securing  a  return 
of  the  fees  improperly  applied.  53-254 

Repayment  of  the  purchase  money  paid 
in  connection  with  a  desert-land  entry  reg- 
ularly allowed  for  land  subject  thereto  and 
canceled  for  default  is  not  authorized  by 
the  act  of  June  16,  1880  (21  Stat.  287), 
where  the  entry  could  have  been  completed 
by  complying  with  the  reclamation  law  and 
no  legal  obstacle  prevented  its  confirma- 
tion, nor  can  it  be  allowed  under  the  act 
of  Mar.  26,  1908  (35  Stat.  48),  where  the 
claim  is  barred  by  the  limitation  contained 
in  the  amendatory  act  of  Dec.  11,  1919  (41 
Stat.   366).     Heirs   of  James    Byrne    (50 


L.D.  161),  J.  M.  Hudson  (50  L.D.  297),  and 
Olive  M.  Harrison  (50  L.D.  418).      53-576 

An  application  for  repayment  of  fees 
tendered  with  an  application  for  a  water 
exploration  permit  filed  after  the  permit 
application  was  rejected,  but  before  ad- 
verse decision  had  been  declared  final, 
does  not  amount  to  a  voluntary  withdrawal 
or  relinquishment  of  the  application  for 
permit  so  as  to  bar  repayment  of  the  fees. 
John  J.  Kotkin  (49  L.D.  344),  and  J.  G. 
Hofmann  (53  I.D.  254).  53-654 

Section  2  of  the  act  of  June  16,  1880  (21 
Stat.  287),  provides  that  "where,  from  any 
cause,  the  entry  has  been  erroneously  al- 
lowed and  cannot  be  confirmed,  the  Secre- 
tary of  the  Interior  shall  cause  to  be  re- 
paid *  *  *  purchase  money  *  *  *  paid 
upon  the  same  *  *  *  whenever  such  entry 
shall  have  been  duly  canceled  by  the  Com- 
missioner of  the  General  Land  Office 
*  *  *."  Coal  land  entries  were  canceled 
because  (1)  the  entrymen  had  been  guilty 
of  fraudulent  and  illegal  conduct,  and  (2) 
the  entries  should  not  have  been  allowed 
because  of  defects  apparent  on  the  face 
of  the  papers  filed.  The  entrymen  then 
applied  for  repayment  of  the  purchase  price 
of  the  lands,  pursuant  to  the  statute.  Held: 
(1)  The  applications  for  repayment  must 
be  denied  because  one  of  the  grounds  for 
cancellation  of  the  entries  was  the  fraud- 
ulent conduct  of  the  entrymen.  (2)  The 
statute  (21  Stat.  287)  is  construed  to  mean 
that  where  one  of  the  grounds  for  cancella- 
tion of  an  entry  is  fraud,  repayment  must 
be  refused,  even  though  in  addition  the 
entry  has  been  erroneously  allowed  be- 
cause of  mistake  or  error  on  the  part  of 
the  land  officers.  (3)  The  statute  is  based 
upon  equitable  principles,  and  should  be 
administered  accordingly,  hence,  applicants 
for  repayment,  whose  entries  have  been 
canceled  partly  because  of  their  fraudulent 
conduct,  should  be  denied  relief;  the 
"clean-hands"  doctrine  should  be  applied. 

56-73 

ACCRETION 

The  law  of  title  by  accretion  has  no  ap- 
plication to  lands  uncovered  by  an  avulsion 


ACCRETION 


resulting  in  a  change  in  the  course  of  a 
river,  and  the  Land  Department  retains 
sole  jurisdiction  to  survey  unsurveyed  pub- 
lic lands  thus  formed  and  to  dispose  of 
them  under  appropriate  laws.  53-113 

Following  Federal  survey,  certain  un- 
disposed of  subdivisions  of  United  States 
public  lands  in  Nebraska  bordering  upon 
the  Missouri  River  were  washed  away  by 
that  river,  either  as  the  result  of  erosion 
or  avulsion,  and  later  restored,  augmented 
by  other  land,  the  result  of  accretion. 
Held,  That  title  to  the  surveyed  lands  so 
restored  or  uncovered  and  to  the  lands 
added  thereto  by  accretion  is  in  the  United 
States  and  not  in  the  owners  of  the  back 
lands  which  were  for  a  time  the  shore 
lands.  54-455 

Public  land  reserved  by  the  United 
States,  until  disposed  of  by  it,  and  in  the 
absence  of  express  legislation  by  Congress, 
is  governed  by  the  common  law  with  re- 
spect to  riparian  rights  and  the  effect  of 
erosion  and  submergence,  and  not  by  the 
law  of  the  State  {Widdeeombe  v.  Rose- 
miller,  118  Fed.  295).  54-^55 

Where  surveyed  public  lands  of  the 
United  States  bordering  upon  a  navigable 
stream,  and  to  which  the  United  States  has 
not  parted  with  title,  are  eroded  in  their 
entirety  by  the  action  of  the  stream,  and 
later  restored  by  accretion,  title  to  the 
lands  so  restored  is  in  the  United  States, 
and  not  in  the  owners  of  the  remote  non- 
riparian  lands,  which  lands  for  a  time 
were  the  shore  lands.  54-455 

Evidence  held  sufficient  to  show  that 
land  along  the  Missouri  River  was  formed 
by  accretion  and  not  avulsion.  Lands 
along  the  north  bank  of  the  Missouri  River 
in  North  Dakota,  held  under  patent  to  a 
railroad  company,  are  riparian  in  charac- 
ter and  the  south  boundary  thereof  is  the 
river  and  not  the  meander  line.  The 
owner  of  such  land  under  the  laws  of 
North  Dakota  is  the  owner  of  the  accre- 
tions in  front  of  his  lots  to  the  present 
north  bank  of  the  river.  56-300 

The  War  Department  acquires  jurisdic- 
tion to  all  lands  formed  by  accretion  in 
front  of  a  lot  theretofore  set  aside  as  a 


military  reservation,  whether  riparian 
rights  are  governed  by  the  common  law  or 
the  laws  of  the  State  in  which  the  land  is 
situated,  and  such  lands  are  not  public 
land  subject  to  homestead  entry.  56-300 
According  to  the  plat  of  survey  of  1845 
two  tracts  of  public  land  in  Arkansas  had 
for  their  east  boundary  the  west  bank  of 
the  Mississippi  River.  Between  1843  and 
1880  the  waters  of  the  river  gradually 
eroded  and  submerged  all  of  the  land 
within  the  tracts  and  land  to  the  west 
thereof  and  the  main  channel  of  the  river 
ran  west  of  the  tracts,  but  following  this 
submergence,  land  in  the  form  of  a  sand 
bar  reappeared  within  the  boundaries  and 
to  the  full  extent  of  the  tracts,  the  reap- 
pearance being  caused  by  the  westerly  re- 
cession of  the  waters  and  by  accretion  to 
private  land  in  Tennessee  which  in  1880 
had  attained  an  elevation  of  from  5  to  10 
feet  above  the  river.  By  an  avulsive 
change  in  the  course  of  the  river  in  1912, 
the  main  channel  of  the  river  ran  south- 
east of  the  land.  The  boundary  of  the 
Mississippi  River  between  Arkansas  and 
Tennessee  was  fixed  by  the  Supreme  Court 
on  June  3,  1940.  A  supplemental  survey 
by  the  General  Land  Office  disclosed  that 
but  2.02  acres  of  one  of  the  tracts  were  in 
Arkansas,  the  remainder  of  the  two  tracts 
being  in  Tennessee.  In  April  1934  home- 
stead entry  was  allowed  for  the  two  tracts 
according  to  the  original  plat  of  survey, 
which  subsequently  to  the  riling  of  supple- 
mental plat  of  survey  was  reduced  to  the 
2.02  acres  remaining  in  Arkansas.  Held: 
(1)  That  the  reappearance  of  the  land  was 
the  result  of  gradual  accretion  to  the  land 
in  Tennessee  before  the  avulsive  change 
in  the  river  channel  and  the  avulsion  was 
not  the  cause  of  its  reappearance.  (2) 
That  when  the  land  became  a  part  of  the 
bed  of  the  Mississippi  River,  the  title 
thereto  became  vested  in  the  State  or  States 
within  whose  boundaries  it  was  situated, 
and  upon  its  reappearance,  the  title  to  the 
land  was  governed  by  the  State  law.  (S) 
That  neither  the  laws  of  Arkansas  nor 
Tennessee,  as  interpreted  by  its  highest 
court,  afford  sufficient  basis  for  holding 
that  the  reappeared  land  became  the  prop- 
erty of  the  United  States,  and  if  the  De- 
partment should  so  hold,  its  holding  would 
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not  bind  an  adverse  claimant.  (J/)  That 
considering  the  act  of  Aug.  7, 1846  (9  Stat. 
66),  ceding  to  Tennessee  the  public  land 
south  of  the  Congressional  Reservation 
Line  and  the  legislative  history  of  the  act, 
it  is  believed  to  have  been  the  intent  and 
purpose  of  Congress,  in  order  to  settle  all 
controversy  with  the  State  and  to  rid  the 
Federal  Government  of  all  administration 
of  the  remnants  of  public  lands  in  the 
State,  to  divest  itself  of  all  ownership  and 
jurisdiction  over  the  public  lands  in  Ten- 
nessee at  once  and  forever,  and  though 
the  act  of  cession  at  the  time  of  its  enact- 
ment passed  the  title  only  to  the  land  ceded 
by  North  Carolina,  it  seems  improbable 
that  it  was  the  intention  that  the  United 
States  was  to  retain  its  ownership  and 
apply  its  system  of  disposition  under  the 
public  land  laws  to  such  small  fragments 
of  public  lands  in  Arkansas  that  were 
washed  away  by  gradual  changes  in  the 
channel  of  the  river,  but  subsequently  re- 
appeared in  the  State  of  Tennessee.  (5) 
That  it  had  not  been  satisfactorily  shown 
that  either  the  lands  in  Arkansas  or  Ten- 
nessee are  public  lands  subject  to  disposi- 
tion under  the  public  land  laws,  and  there 
was  no  sufficient  reason  for  surveying  any 
part  of  them  as  such.  58-242 

Under  the  law  of  North  Dakota,  where 
the  State  owns  the  land  in  the  bed  of  a 
navigable  river,  the  ownership  of  land  in 
North  Dakota,  which  has  accreted  from 
the  bed  to  the  banks  of  the  river,  becomes 
vested  in  the  owner  of  the  riparian 
lands.  59-415 

Where,  prior  to  the  entry  and  patent  of  a 
lot  of  public  land  abutting  on  a  meander 
line,  a  substantial  accretion  had  formed 
between  the  meander  line  of  the  lot  and 
the  actual  shore  line  of  the  Missouri  River, 
title  to  the  added  area  did  not  pass  under 
a  patent  for  the  surveyed  upland.    59^15 

The  general  rule  for  establishment  of 
side  lines  to  divide  alluvium  between  ad- 
joining riparian  owners  along  a  river  is 
to  give  each  proprietor  such  proportion  of 
the  new  shore  line  as  he  had  of  the  old 
shore  line.  This  is  appropriately  accom- 
plished by  measuring  the  whole  ancient 
line  of  the  river  affecting  the  area  involved 
and   computing   the   portion   of  that  line 


owned  by  each  riparian  proprietor ;  then 
measuring  the  whole  length  of  the  new 
shore  line  and  appropriating  to  each  pro- 
prietor such  portion  of  the  new  line  as  he 
had  of  the  old  line ;  and  then  drawing  the 
side  lines  from  the  points  at  which  the 
proprietors  bounded  on  the  old  line  to  the 
points  of  division  thus  determined  on  the 
new  line.  Such  accretion  side  lines  do  not 
generally  run  cardinal  to  the  survey  lines. 
This   rule  is  followed   in   North  Dakota. 

59-^16 
Where  the  boundary  of  an  Indian  reser- 
vation is  stated  to  be  the  middle  of  the 
channel   of  a   river,   the   boundary   shifts 
with  the  middle  of  the  channel.         61-327 

ACQUISITION  OF  LANDS  BY  THE 
UNITED  STATES 

Where  statute  authorizing  the  pur- 
chase by  the  United  States  of  lands  and 
mineral  deposits  provides  that  the  proper- 
ties "when  acquired"  shall  become  a  part 
of  the  public  domain  subject  to  the  ap- 
plicable public-land  mining  and  mineral 
leasing  laws,  the  date  upon  which  the 
lands  and  mineral  deposits  become  a  part 
of  the  public  domain  is  determined  by  the 
date  of  acquisition.  60-220 

Public  land  which  has  been  properly 
patented  and  has  passed  into  private  own- 
ership does  not  regain  its  status  as  public 
land  upon  being  acquired  subsequently  by 
the  United  States  through  purchase  or 
condemnation.  60-299 

Although  the  consent  of  a  State  is  not 
essential  to  the  acquisition  of  title  to  land 
within  the  State  by  the  United  States,  such 
consent  is  necessary  for  the  acquisition  by 
the  Federal  Government  of  jurisdiction 
over  the  land.  60-303 

The  power  of  the  United  States  to  ac- 
quire land  within  a  State  for  use  in  con- 
nection with  the  performance  of  its  func- 
tions cannot  be  denied  or  hampered  by 
State  law.  60-303 

Section  126  of  the  California  Government 
Code  is  applicable  only  to  acquisitions  of 
land  by  the  United  States  in  California 
where  the  Federal  Government  seeks  to 
obtain  from  the  State  a  cession  of  juris- 
diction, either  exclusive  or  partial,  over 
the  land.  60-304 
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ADDITIONAL  HOMESTEADS 

An  entryman  who  enlisted  and  served 
90  days  during  the  war  with  Germany  and 
her  allies  is  entitled,  under  section  2305, 
Revised  Statutes,  as  amended,  to  credit 
for  the  full  period  of  his  service  under 
that  enlistment,  although  such  term  did 
not   expire   until    after    the   war   ceased. 

52-473 

An  application  for  adjoining  farm  entry 
under  section  2289,  Revised  Statutes,  based 
upon  allegations  of  continued  occupation 
and  cultivation  thereof,  and  continued  oc- 
cupation of  adjoining  town-site  lots  for 
agricultural  purposes,  where  the  town-site 
lots  were  patented  under  the  act  of  July 
28,  1914  (38  Stat.  558),  which  directed  the 
survey,  platting,  and  patenting  of  town  lots 
and  agricultural  tracts,  is  not  within  the 
rule  that  a  town  lot  bordering  public  land 
subject  to  entry  cannot  be  made  the  basis 
for  an  adjoining  farm  entry.  56-220 

Continuous  claim  and  occupation  of  pub- 
lic land  as  a  settler  initiated  prior  to  vari- 
ous withdrawals  and  before  the  rights  of 
the  State  attached  under  its  school  land 
grant  creates  equities  that  may  be  con- 
sidered the  basis  for  acquisition  of  the  land 
as  an  adjoining  farm.  Where  a  settler 
continues  to  claim  and  occupy  a  tract  of 
public  land,  abandonment  of  various  at- 
tempts to  acquire  title  under  the  public 
land  laws  in  the  absence  of  adverse  claim 
is    not    an    abandonment    of    the    claim. 

56-220 

A  husband  who  holds  an  undivided  in- 
terest in  land  in  Arizona  which  is  the 
community  property  of  the  husband  and 
wife  is  one  "owning"  land  within  the  mean- 
ing of  the  act  of  Mar.  3,  1891  (26  Stat. 
1097)  relating  to  the  right  to  make  adjoin- 
ing farm  entry.  56-340 

The  community  interest  of  a  husband  in 
160  acres  of  land  cannot  be  made  the  basis 
of  an  adjoining  farm  entry  for  the  reason 
that  he  cannot  show  that  the  one-half  of 
the  land  contiguous  to  the  land  applied  for 
belongs  exclusively  to  him.  The  disqualifi- 
cation, however,  may  be  removed  by  the 
wife  conveying  her  interest  to  her  husband 
in  that  part  of  the  land  contiguous  to  the 
land   applied  for  as  an  additional   farm. 

56-340 


ADMINISTRATIVE  PRACTICE 

The  departmental  practice  and  regula- 
tions requiring  all  entries,  selections  and 
other  disposals  of  public  lands  to  con- 
form to  the  smallest  regular  legal  sub- 
division or  lot  and  to  treat  minor  subdi- 
visions as  indivisible  for  all  administrative 
purposes  may  be  waived  by  the  Secretary 
whenever  he  deems  it  advisable.         53-149 

It  is  solely  the  province  of  the  courts  to 
determine  the  constitutionality  of  an  act 
of  Congress,  and  until  an  act  is  judicially 
held  to  be  unconstitutional  it  is  the  duty 
of  the  executive  officers  of  the  Government 
to  administer  the  law  as  written.      53-427 

While  the  Land  Department,  prior  to  the 
passing  of  the  legal  title  to  public  land, 
has  the  power  to  make  inquiry  as  to  the 
equitable  rights  of  a  claimant  thereto  and 
to  review  or  reverse  any  of  its  findings 
for  cause,  yet  the  existence  of  that  power 
does  not,  in  the  absence  of  any  application 
invoking  the  power  to  reconsider,  impose 
a  duty  upon  the  department,  after  it  has 
finally  considered  and  adjudged  the  rights 
of  a  claimant,  and  that  correctly  at  the 
time,  to  reopen  the  record  upon  its  own 
volition  with  the  view  to  ascertaining 
whether  any  change  in  the  status  of  the 
land  subsequently  occurring  has  created  a 
situation  whereby  the  claimant  might  be 
granted  additional  rights.  53-479 

A  long-continued  course  of  action  by 
an  administrative  agency,  reflecting  an  in- 
terpretation of  the  law  respecting  a  matter 
within  its  jurisdiction,  should  not  be  de- 
parted from  by  the  agency  unless  such 
course  of  action   is   obviously   erroneous. 

60-387 

A  departmental  rule  based  upon  statu- 
tory construction  which  has  been  followed 
for  many  years  and  upon  which  applicants 
for  public  lands  have  relied  ought  not  to 
be  reversed  except  for  cogent  reasons,  and 
any  such  change  should  be  effected  by  regu- 
lation rather  than  in  the  adjudication  of 
a  case.  61-106 

Principles  of  orderly  administration  dic- 
tate against  the  reopening  of  swampland 
selection  proceeding  more  than  39  years 
after   the   selection  was   finally   rejected. 

61-170 
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ADMINISTRATIVE  PROCEDURE  ACT 
I.  RULEMAKING 

Regulations  under  the  Migratory  Bird 
Treaty  Act  (40  Stat.  755;  16  U.S.C.  704), 
prohibiting  the  taking  of  migratory  birds 
on  privately  owned  lands,  do  not  pertain 
to  a  "foreign  affairs  function"  or  to  "public 
property,"  as  those  terms  are  used  in  sec- 
tion 4  of  the  Administrative  Procedure 
Act  (5  U.S.C.  1003).  The  procedure  pre- 
scribed in  that  section  should  be  followed 
in  connection  with  the  issuance  of  such 
regulations.  59-431 

The  long-standing  departmental  practice 
of  awarding  dower  rights  to  the  widows, 
and  estates  by  the  courtesy  to  the  widow- 
ers, of  Indian  spouses  who  died  while  own- 
ing restricted  Indian  allotments  on  the 
theory  that  such  rights  and  estates  are 
implied  incidents  of  estates  of  inheritance 
should  also  be  followed  to  the  same  extent 
as  elsewhere  in  Montana,  whose  law  on 
these  subjects  cannot  be  regarded  as  pe- 
culiar. 61-307 
AGENCY 

A  power  executed  for  a  valuable  con- 
sideration is  a  power  coupled  with  an  in- 
terest. 52-602 

Although  the  power  to  locate  scrip  can- 
not be  made  irrevocable,  yet  the  power 
of  sale  when  coupled  with  an  interest  is 
irrevocable,  and  this  principle  is  applicable 
to  land  relocated  under  the  power  to  lo- 
cate, whether  exercised  by  the  scripee  or 
by  one  delegated  to  act  for  him.         52-602 

Upon  cancellation  of  a  scrip  entry,  the 
scrip  should  be  returned  to  the  duly  au- 
thorized attorney  who  filed  it  and  who  was, 
at  the  date  of  the  filing,  in  proper  legal 
possession  of  it.  52-602 

Where  the  power  executed  by  a  scripee 
is  for  a  valuable  consideration  and  con- 
tains ample  authority  to  locate  the  scrip 
or  to  relinquish  the  land  and  withdraw 
the  application  upon  relinquishment  the 
Land  Department  will  not  search  for 
grounds  of  doubt  as  to  the  present  exist- 
ence of  the  power.  52-602 

While  Sioux  half-breed  scrip  is  not  as- 
signable, yet  the  land  located  thereunder 
is  alienable  as  soon  as  located  and  the 
holder  of  the  scrip  may  give  a  valid  power 
of  attorney  not  only  for  the  location  of  the 
land  and  for  the  erection  of  the  improve- 


ments thereon  but  for  its  conveyance  after 
location.  52-602 

A  subsequent  appointment  of  an  agent  to 
select  public  lands  for  a  State  by  the  gov- 
ernor of  the  State  and  ratification  of  the 
acts  previously  performed  by  such  agent 
relate  back  and  are  equivalent  to  a  prior 
authority  with  reference  to  selections  made 
by  the  agent  prior  to  his  appointment,  and 
such  selections  are  effective  to  defeat  inter- 
vening selections  made  on  behalf  of  another 
or  others.  52-730 

An  exception  to  the  rule  that  one  placed 
in  such  relation  to  another  that  he  be- 
comes interested  with  him  in  any  subject, 
property,  or  business  is  prohibited  from 
acquiring  antagonistic  rights,  arises  where 
those  interests  accrue  at  different  times 
and  under  different  instruments  and  nei- 
ther party  has  superior  means  of  informa- 
tion   respecting    the    state    of    the    title. 

53-205 

Where  a  State  court  seeks  in  its  decree 
to  impress  a  constructive  trust  upon  an 
oil  and  gas  lease  issued  by  the  Secretary 
of  the  Interior  in  favor  of  the  petitioner 
on  the  ground  that  the  lessee,  as  agent  of 
the  petitioner  to  present  his  claim  to  the 
Land  Department,  was  in  duty  bound  to 
acquire  the  leased  area  only  for  the  peti- 
tioner, but  disregarded  his  duty  as  fiduci- 
ary by  not  doing  so  and  fraudulently 
neglected  to  exhibit  the  claim  of  the  peti- 
tioner to  the  Department,  that  officer,  in 
determining  whether  or  not  to  approve  the 
assignment  directed  by  the  court,  may  de- 
cide for  himself  whether  the  facts  found 
by  the  court  establish  the  grounds  of  fraud 
and  breach  of  trust  upon  which  the  decree 
is  founded.  53-206 

In  carrying  out  the  laws  of  Congress  re- 
lating to  his  department  the  Secretary  of 
the  Interior  is  the  administrative  agent, 
and  the  ordinary  rules  of  agency  apply 
forcefully  to  him.  53-514 

The  general  rule  that  an  agent  in  whom 
is  reposed  trust  or  confidence,  or  who  is 
required  to  exercise  discretion  or  judg- 
ment, is  not  authorized  to  entrust  the  per- 
formance of  his  duties  to  another  without 
the  consent  of  his  principal,  is  subject  to 
the  exception  that  he  may  delegate  to  an- 
other the  execution  of  acts  that  are  solely 
clerical,  mechanical,  or  ministerial  in  their 
nature  after  he  has  exercised  his  discre- 
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tion  and  determined  the  propriety  of  the 
act.  53-514 

An  act  of  Congress  which  granted  to  the 
City  and  County  of  San  Francisco  author- 
ity to  generate  and  sell  to  municipalities 
and  water  and  irrigation  districts  electric 
power  produced  on  public  lands  of  the 
United  States,  forbade  the  selling,  assign- 
ing, or  transferring  of  such  electric  power 
to  "any  private  person,  corporation,  or  as- 
sociation." The  grantee  entered  into  a 
contract  with  a  private  company  for  the 
distribution  of  the  power  so  generated, 
which  company  has  since  distributed  and 
sold  electric  current  in  San  Francisco. 
Held,  That  although  the  contract  entered 
into  was  stated  to  be  one  of  agency  or  con- 
signment, and  not  one  of  sale,  and  the 
language  of  consignment  was  employed,  the 
contract,  when  judged  by  the  substance  of 
its  terms,  must  be  held  to  be  one  of  sale, 
the  disposition  of  the  electric  power  being 
under  conditions  necessarily  contemplating 
its  resale  to  consumers.  55-321 

Where  the  conduct  of  an  individual  and 
of  a  corporation  who  seek  public  lands  is 
such  as  to  mislead  the  Department  and 
third  persons  as  to  whether  the  individual 
and  the  corporation  act  as  separate  entities 
or  whether  they  act  in  the  relationship  of 
principal  and  agent,  disclosed  or  undis- 
closed, the  Department  will  not  seek  to 
determine  their  relationship  but  will  hold 
that  they  have  acted  independently  or  as 
principal  and  agent,  as  may  be  required  in 
each  transaction  in  order  to  avoid  preju- 
dice to  third  persons  and  to  the  United 
States.  60-227 

AIRPORTS 

Regulations  of  Aug.  22,  1928,  leasing  of 
public  lands  for  airports  and  aviation  fields 
under  act  of  May  24,  1928  (45  Stat.  728). 
(Cir.  No.  1161.)  52-476 

Neither  the  provision  in  the  Alaska  Rail- 
road Act  of  Mar.  12,  1914,  authorizing 
the  withdrawal  of  lands  along  the  line  of 
the  road  for  town-site  purposes  nor  the 
Executive  order  under  which  the  with- 
drawal for  the  Anchorage  town  site  was 
made  contained  any  specific  reference  to 
airports  or  aviation  fields,  and  where  lands 
withdrawn  pursuant  to  the  Executive  or- 
der were  patented  to  the  city  of  Anchorage 


for  airport  purposes  such  conveyance  was 
based  upon  the  implied  authority  derived 
from  the  term  "for  other  public  purposes" 
contained    in    the    order    of    withdrawal. 

54-58 

The  act  of  May  24,  1928  (45  Stat.  728), 
authorizes  the  leasing  only  of  public  lands 
for  airport  purposes,  and  the  Land  De- 
partment is  without  authority  to  cancel 
a  lease  issued  thereunder  and  to  issue  a 
patent  in  lieu  of  the  lease.  54-58 

With  respect  to  any  express  or  implied 
authority  to  grant  rights  in  or  to  dispose 
of  public  lands  for  airport  purposes  under 
general  provisions  of  the  public  land  laws, 
it  is  plain  that  it  was  superseded  by  the 
act  of  May  24,  1928  (45  Stat.  728),  under 
which  rights  for  airports  thereafter  sought 
were  to  be  acquired.  54-58 

An  airport  lease  application  under  the 
act  of  May  24,  1928  (45  Stat.  728),  if  com- 
plete and  the  filing  fee  paid,  should  not  be 
rejected  upon  the  ground  that  the  date  set 
for  the  filing  of  the  plat  of  survey  has  not 
been  reached.  54-495 

In  its  regulations  under  the  act  of  May 
24,  1928  (52  L.D.  476),  the  Department 
has  prescribed  that  any  contiguous  unre- 
served and  unappropriated  public  land, 
surveyed  or  unsurveyed,  not  exceeding  640 
acres  in  area,  may  be  leased  under  its  pro- 
visions. 54-495 

Since  the  Airport  Lease  Act  of  May  24, 
1928  (45  Stat.  728;  49  U.S.C.  211-214,  as 
amended  by  the  act  of  Aug.  16,  1941,  55 
Stat.  621;  49  U.S.C.  211),  grants  only  the 
right  to  the  use  of  the  surface  for  airport 
purposes,  the  Secretary  may  issue  an  oil 
and  gas  lease  on  lands  covered  by  a  pre- 
vious airport  lease.  But  the  oil  and  gas 
lease  must  be  so  conditioned  as  not  to  im- 
pair the  use  of  the  surface  for  airport  pur- 
poses under  the  airport  lease.  59^-215 

Where  lands  involved  were  included  in 
an  airport  lease  as  of  the  time  of  filing  of 
a  rejected  oil  and  gas  lease  application, 
petition  for  reinstatement  of  the  applica- 
tion is  denied  since  the  airport  lease  did 
not  constitute  a  "withdrawal,"  a  portion  of 
the  lands  involved  is  still  covered  by  the 
airport  lease,  and  the  petition  for  reinstate- 
ment was  not  filed  before  the  portion  of 
lands  no  longer  under  the  airport  lease 
became  open  to  filing  by  the  general  public 
(43  CFR  191.15 ) .  60-140 
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I.  GENERALLY 

Instructions  of  Jan.  20,  1928,  matters  to 
be  considered  by  the  ex-officio  Commis- 
sioner for  the  Department  of  the  Interior 
in  Alaska.     (Cir.  No.  1140.)  52-259 

Regulations  of  Mar.  20, 1929,  exportation 
of  timber  from  public  lands  in  Alaska. 
Cir.  No.  1092  (51  L.D.  537),  amended. 
(Cir.  No.  1184.)  52-585 

Regulations  of  Aug.  5,  1929,  exportation 
of  timber  from  public  lands  in  Alaska. 
Cir.  No.  1092  (51  L.D.  537),  amended. 
(Cir.  No.  1198.)  52-586 

The  act  of  Feb.  10,  1927  (44  Stat.  1068), 
which  authorized  the  heads  of  certain  de- 
partments to  designate,  each  for  his  own 
department,  an  employee  thereof  residing 
in  Alaska,  to  be  ex-officio  Commissioner 
for  that  Territory  for  the  department  from 
which  he  is  selected,  makes  no  specific  pro- 
vision for  the  delegation  of  the  appointive 
power,  and  an  order  issued  by  the  Secre- 
tary of  the  Interior  pursuant  to  that  act, 
transferring  the  Reindeer  Service  from 
the  Office  of  Education  to  the  jurisdic- 
tion, control,  and  exercise  of  that  offi- 
cial, does  not  include  the  power  of  appoint- 
ment of  employees  in  that  service.    52-723 

Authority  of  the  Governor  of  Alaska,  as 
ex-officio  commissioner  of  that  Territory, 


to  sell  surplus  male  reindeer  belonging  to 
the  United  States  is  one  of  the  powers  and 
duties  pertaining  to  the  reindeer  of  Alaska 
that  was  vested  in  that  official  by  transfer 
from  the  Commissioner  of  Education  by 
the  act  of  Feb.  10,  1927  (44  Stat.  1088), 
but  that  authority  does  not  extend  to  the 
sale  of  female  reindeer.  53-71 

The  general  provision  contained  in  prior 
appropriation  acts  authorizing  the  sale  of 
surplus  male  reindeer  belonging  to  the 
United  States  in  the  Territory  of  Alaska 
was  not  repealed  by  the  mere  failure  to 
continue  it  in  the  latest  appropriation  acts, 
but  the  proceeds  derived  from  such  sales 
cannot  be  used  to  augment  the  specific  ap- 
propriation contained  in  the  later  legisla- 
tion for  the  support  of  reindeer  stations 
and  for  the  care  and  management  of  the 
reindeer  industry.  53-71 

The  Governor  of  Alaska,  as  ex-officio 
commissioner  of  that  Territory,  has  the 
power  to  regulate  relative  to  the  sale  of 
reindeer  belonging  to  the  natives  with  a 
view  to  proper  protection  and  conservation 
of  their  property  and  the  promotion  of 
their  general  welfare.  53-71 

Instructions  of  Aug.  1,  1934,  relative  to 
restoration  to  entry  of  lands  in  Point 
Mackenzie  Abandoned  Military  Reserva- 
tion. (Cir.  No.  1332.)  54-553 
Executive  Order  No.  6957  of  Feb.  4,  1935', 
withdrawing  public  lands  in  Alaska  for 
classification    and    in    aid    of    legislation. 

55-187 
Congress,  by  virtue  of  its  plenary  author- 
ity over  the  Territory  of  Alaska,  may  pro- 
hibit the  sale  of  liquor  to  both  Indian  and 
white  inhabitants  of  the  Territory,  and 
independent  of  any  legislation  that  Con- 
gress may  enact  for  inhabitants  of  the 
Territory  other  than  Indians,  it  has  the 
power  to  regulate  the  sale  of  liquor  to 
Indians  or  other  natives  of  Alaska.  56-137 
Congress  has  power  to  extend  to  In- 
dians and  other  natives  of  Alaska  the  pro- 
visions of  Section  241,  Title  25,  United 
States  Code,  prohibiting  the  sale  of  liquor 
to  Indians  who  are  wards  of  the  United 
States.  56-137 

Authority  for  the  construction  and 
operation  of  hospitals  by  the  Alaska  Rail- 
road was  contained  in  the  act  of  Mar.  14, 
1912  (38  Stat.  305).  An  Alaska  Railroad 
hospital    is    a    United    States   institution. 
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An  obligation  incurred  for  services  ren- 
dered by  a  railroad  hospital  constitutes  a 
debt  due  the  United  States,  action  for  the 
collection  of  which  is  not  barred  by  the 
statute  of  limitations  of  the  Territory. 

57-12 

Declarants  holding  first  citizenship 
papers  are  not  excluded  from  fishing  in 
Alaskan  waters  under  the  act  of  June  25, 
1938  (52  Stat.  1174,  48  U.S.C.A.  243), 
amending  section  1  of  the  act  of  June  14, 
1906  (34  Stat.  263).  57-290 

Since  the  Governor  and  the  Secretary 
of  the  Territory  of  Alaska  are  appointed 
by  the  President,  by  and  with  the  advice 
and  consent  of  the  Senate,  and  since  their 
salaries  are  paid  from  the  Federal 
Treasury,  they  must  be  regarded  as  em- 
ployed in  "administrative"  positions  "by 
the  United  States"  and  hence  subject  to 
the  prohibition  in  section  2  of  the  Hatch 
Act  (53  Stat.  1147,  as  amended)  against 
the  use  of  "official  authority  for  the  pur- 
pose of  interfering  with,  or  affecting,  the 
election  or  the  nomination  of  any  candi- 
date for  the  office  of  President,  Vice  Presi- 
dent, Presidential  elector,  Member  of  the 
Senate,  Member  of  the  House  of  Repre- 
sentatives, or  Delegate  or  Resident  Com- 
missioner from  any  Territory  or  insular 
possession."  58-407 

The  Governor  and  the  Secretary  of  the 
Territory  of  Alaska,  while  employed  in 
the  executive  branch,  are  not  to  be  re- 
garded as  employed  in  the  executive 
branch  of  the  Federal  Government,  within 
the  meaning  of  section  9(a)  of  the  Hatch 
Act  (53  Stat.  1147,  as  amended)  forbidding 
officers  and  employees  thereof  to  use 
"official  authority  or  influence  for  the  pur- 
pose of  interfering  with  an  election  or 
affecting  the  result  thereof,"  or  to  take 
"any  active  part  in  political  management 
or  in  political  campaigns,"  since  (1)  the 
context  of  the  entire  section  reflects  an 
intention  to  exclude  policy-making  posi- 
tions, and  (2)  reference  to  subsequent 
enactments  indicates  a  legislative  recog- 
nition that  Territorial  officers  theretofore 
had  been  unaffected  by  the  act.        58-407 

In  the  absence  of  specific  statutory  au- 
thority, a  proposed  arrangement  whereby 
the  Alaska  Road  Commission  would  sell 
groceries  and  supplies  from  its  warehouse 


stocks  to  its  employees  for  their  personal 
use  is  forbidden.  59-363 

The  Secretary  of  the  Interior  is  author- 
ized by  the  Indian  Delegation  Act  to  dele- 
gate to  the  Commissioner  of  Indian  Affairs 
the  Secretary's  power  concerning  the  ap- 
proval under  section  2103,  Revised  Stat- 
utes, of  contracts  between  unorganized 
Indian  tribes  and  attorneys.  60-142 

The  provisions  of  5  U.S.C.  56,  prescrib- 
ing limitations  with  respect  to  the  pay- 
ment of  salary  to  a  "recess  appointee"  are 
inapplicable  to  a  situation  in  which  the 
incumbent  of  the  position  of  the  Governor 
of  xVlaska  "holds  over"  until  his  successor 
is  appointed  and  qualified.  60-157 

When  an  Alaska  homestead  entry  is  al- 
lowed prior  to  Aug.  10,  1949  (Public  Land 
Order  601,  14  F.R.  5048)  in  justifiable 
ignorance  of  the  fact  that  it  is  bisected  by 
a  highway  right-of-way  reservation,  the 
entryman,  when  he  submits  final  proof, 
should  not  be  required  to  select  one  of  the 
two  portions  of  land  into  which  the  tract 
is  divided,  and  relinquish  the  other,  but 
should  be  issued  a  patent  to  the  entire 
tract,  exclusive  only  of  the  land  covered  by 
the  highway  reservation.  60-447 

II.   ALASKA  RAILROAD 

Neither  the  provision  in  the  Alaska  Rail- 
road Act  of  Mar.  12,  1914,  authorizing  the 
withdrawal  of  lands  along  the  line  of  the 
road  for  town  site  purposes  nor  the 
Executive  order  under  which  the  with- 
drawal for  the  Anchorage  town  site  was 
made  contained  any  specific  reference  to 
airports  or  aviation  fields,  and  where  lands 
withdrawn  pursuant  to  the  Executive 
order  were  patented  to  the  city  of  Anchor- 
age for  airport  purposes  such  conveyance 
was  based  upon  the  implied  authority 
derived  from  the  term  "for  other  public 
purposes"  contained  in  the  order  of  with- 
drawal. 54-58 

Authority  for  the  construction  and  op- 
eration of  hospitals  by  the  Alaska  Rail- 
road was  contained  in  the  act  of  Mar.  14, 
1912  (38  Stat.  305).  An  Alaska  Railroad 
hospital  is  a  United  States  institution. 
An  obligation  incurred  for  services  ren- 
dered by  a  railroad  hospital  constitutes  a 
debt  due  the  United  States,  action  for  the 
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collection  of  which  is  not  barred  by  the 
statute  of  limitations  of  the  Territory  of 
Alaska.  57-12 

III.    ALASKA    ROAD    COMMISSION 

The  act  of  June  30,  1932  (47  Stat.  446), 
which  transferred  to  the  Secretary  of  the 
Interior  all  of  the  authority  theretofore 
conferred  upon  the  Board  of  Road  Com- 
missioners in  Alaska  and  the  Secretary 
of  War  relating  to  the  construction  and 
maintenance  of  roads  and  trails  in  that 
Territory,  carried  with  the  transfer  au- 
thority to  anticipate  the  appropriations 
for  the  supervision  of  that  activity  to  the 
extent  and  under  the  conditions  stated 
in  the  act  of  Feb.  12,  1925  (43  Stat.  930). 

54-125 

The  act  of  June  30,  1932  (47  Stat.  446), 
contains  no  express  provision  under  which 
transfer  of  any  of  the  funds  appropriated 
for  the  Alaska  Road  Commission  may  be 
made  to  the  appropriation  for  national 
park  roads  within  a  national  park. 

54-211 

From  the  terms  of  the  act  of  Feb.  17 
1933  (47  Stat.  820),  making  appropriation 
for  the  Alaska  Road  Commission  for  the 
fiscal  year  1934,  it  is  clear  that  no  portion 
of  the  funds  thereby  made  available  may  be 
used  for  maintenance  work  on  a  road 
within  a  national  park  in  Alaska,  since 
such  funds  are  required  to  be  expended 
under  the  provisions  of  the  act  of  June  30, 
1932  (47  Stat.  446),  the  terms  of  which  are 
not  intended  to  apply  to  roads  within  na- 
tional parks,  nor  to  relate  to  the  use  of 
appropriations  specifically  made  for  the 
construction  and  maintenance  of  roads 
within  national  parks.  54-211 

The  projects  of  the  Alaska  Road  Com- 
mission and  the  roads  and  trails  in  na- 
tional parks  are  included  in  the  general 
classes  enumerated  as  ''public  works"  in 
the  act  of  Mar.  20,  1933  (48  Stat.  8),  con- 
tinuing in  force  section  317  of  the  Economy 
Act,  approved  June  30,  1932  (47  Stat.  382, 
411),  which  section  provided,  with  certain 
qualifications,  that  "not  to  exceed  12  per 
centum  of  any  appropriation  for  an  ex- 
ecutive department  *  *  *  may  be  trans- 
ferred, with  the  approval  of  the  Director 
of  the  Budget,  to  any  other  appropriation 
*  *  *  under  the  same  department,  to  be 
used  for  public  works."     Such  legislation 


would  seem  to  supply  authorization  for 
transfer  to  the  appropriation  for  roads  and 
trails  in  national  parks  some  portion  of 
the  sum  appropriated  for  the  Department 
of  the  Interior  for  the  fiscal  year  1934. 

54-211 

IV.  COAL  LEASES  AND  PERMITS 

In  the  absence  of  a  showing  of  a  need  for 
coking  and  blacksmithing  coal  as  would 
justify  the  expenditures  incident  to  the 
opening  and  equipping  of  a  new  mine  in 
Alaska,  it  was  proper  to  reject  an  applica- 
tion for  a  coal  lease.  60-293 

The  issuance  of  leases  on  the  unre- 
served coal  lands  and  coal  deposits  in 
Alaska  is  within  the  discretion  of  the 
Secretary  of  the  Interior.  60-293 

A  coal  prospecting  permit  may  be  issued 
on  unclaimed  land  within  the  limits  of  the 
Nenana  coal  field,  Alaska,  if  such  land  is 
undeveloped  from  the  standpoint  of  coal 
production  and  if  prospecting  or  explora- 
tory work  on  the  land  is  necessary  to  de- 
termine the  existence  or  workability  of  coal 
deposits  on  the  land.  60-515 

Congress  has  not  placed  all  land  within 
the  limits  of  the  Nenana  coal  field,  Alaska, 
outside  the  scope  of  the  provisions  of  law 
relating  to  the  issuance  of  coal  prospecting 
permits  on  Alaskan  land.  60-515 

The  determination  by  a  bureau  official, 
under  a  delegation  of  authority  from  the 
Secretary,  that  prospecting  or  exploratory 
work  is  necessary  to  determine  the  work- 
ability of  coal  deposits  on  an  unclaimed, 
undeveloped  area  of  public  land  involves 
an  exercise  of  judgment,  and  an  interested 
party  who  wishes  the  head  of  the  Depart- 
ment to  reverse  such  a  determination  must 
take  timely  action  to  bring  the  matter  to 
the  attention  of  the  head  of  the  Depart- 
ment. 60-516 

Where  a  party  protested  against  favor- 
able action  being  taken  by  the  Bureau  of 
Land  Management  on  an  application  from 
another  person  for  a  coal  prospecting  per- 
mit on  an  area  of  unclaimed,  undeveloped 
land,  and  the  protest  was  dismissed  and 
the  prospecting  permit  was  issued  because 
it  was  believed  within  the  Bureau  that 
prospecting  work  was  necessary  to  deter- 
mine the  workability  of  coal  deposits  on 
the  land,  and  no  appeal  from  such  actions 
was  taken  by  the  protestant  to  the  head 
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of  the  Department  within  the  time  allowed 
him  for  that  purpose,  the  discretionary 
Bureau  actions  became  final.  60-516 

Where  the  holder  of  a  coal  prospecting 
permit,  as  the  result  of  prospecting  work 
done  on  the  land  covered  by  the  permit, 
has  demonstrated  that  the  land  contains 
coal  in  commercial  quantities  and  has  sub- 
mitted an  application  for  a  preference- 
right  coal  lease  on  the  land,  the  long- 
established  policy  of  the  Department  per- 
mits the  applicant  to  begin  the  commercial 
mining  of  coal  from  the  land  without 
awaiting  the  actual  issuance  of  a  lease  to 
him.  60-516 

Where  the  holder  of  a  valid  coal  pros- 
pecting permit  has  complied  with  its  terms 
and  has  demonstrated  through  his  pros- 
pecting work  that  the  land  contains  coal 
in  commercial  quantities,  he  is  entitled  as 
a  matter  of  law  to  a  lease  on  the  land 
covered  by  the  permit.  60-516 

V.  FISH  TRAPS 

Pursuant  to  the  authority  in  section  1 
of  the  act  of  June  6,  1924  (43  Stat.  464), 
as  amended  by  the  act  of  June  18,  1926 
(44  Stat.  752),  the  Secretary  may  issue 
regulations  to  limit  the  number  of  trap 
sites  that  may  be  occupied  by  any  indi- 
vidual, corporation,  concern  or  combina- 
tion, and  may  limit  the  amount  of  fish 
that  may  be  taken,  by  means  of  traps,  by 
any  individual,  corporation,  concern  or 
combination.  Such  regulations  are  within 
the  authority  granted  to  regulate  the  ex- 
tent of  fishing  and  do  not  contravene  the 
prohibition  in  the  statute  against  the  grant 
of  an  exclusive  or  several  right  in  the 
maritime  public  domain.  Similar  regula- 
tions limiting  the  catch  of  the  individual 
are  commonly  found  and  have  been  consid- 
ered by  the  courts  as  a  proper  exercise 
of  the  conservation  power.  However,  a 
regulation  to  allocate  trap  sites  to  indi- 
viduals would  be  in  conflict  with  the  pro- 
vision of  the  statute  prohibiting  the  grant- 
ing of  any  exclusive  or  several  right  of 
fishing    and    is    therefore    unauthorized. 

58-1 

VI.  FUR  FARMING 

Regulations  of  Jan.  22,  1927,  fur  farm- 
ing in  Alaska  under  act  of  July  3,  1926  (44 
Stat.  821).     (Cir.  No.  1108.)  52-27 


Instructions  of  Jan.  30,  1928,  fur  farm- 
ing in  Alaska.  (Cir.  No.  1108,  52  L.D.  27, 
amended.)  52-262 

Married  women  are  not  excluded  from 
the  benefits  of  the  Alaska  fur  farming  act 
of  July  3,  1926  (44  Stat.  821),  but  where 
both  husband  and  wife  seek  leases  under 
the  act  satisfactory  proof  should  be  re- 
quired that  each  is  acting  solely  on  his  or 
her  separate  account  and  not  under  any 
agreement  or  understanding  with  the  other 
for  joint  operation.  52-569 

Instructions  of  Mar.  19,  1929,  fur  farm- 
ing in  Alaska,  Cir.  No.  1108  (52  L.D.  27, 
262)  amended.     (Cir.  No.  1183.)        52-570 

Instructions  of  June  1,  1932,  fur  farming 
in  Alaska ;  rentals.  Cir.  Nos.  491  and 
1108  (52  L.D.  27,  29),  amended.  (Cir.  No. 
1271.)  53-674 

Regulations  of  Sept.  2,  1933,  governing 
fur  farming  in  Alaska  (Cir.  No.  1312,  su- 
perseding Cir.  No.  1271  (June  1,  1932,  53 
I.D.  674),  and  amending  Cirs.  Nos.  491  (50 
L.D.    27)    and    1108    (52    L.D.    27,    29)). 

54-286 

Section  10  of  the  act  of  May  14,  1898  (30 
Stat.  413),  authorized  the  purchase  of  a 
tract  in  Alaska  for  fox  farming,  and  was 
not  repealed  either  expressly  or  by  impli- 
cation by  the  act  of  July  3,  1926  (44  Stat. 
821),  making  provision  for  the  leasing  of 
lands  in  Alaska  for  fox  farming.       56-215 

VII.  GOVERNOR 

Since  the  Governor  and  the  Secretary 
of  the  Territory  of  Alaska  are  appointed 
by  the  President,  by  and  with  the  advice 
and  consent  of  the  Senate,  and  since  their 
salaries  are  paid  from  the  Federal  Treas- 
ury, they  must  be  regarded  as  employed 
in  "administrative"  positions  "by  the 
United  States"  and  hence  subject  to  the 
prohibition  in  section  2  of  the  Hatch  Act 
(53  Stat.  1147  as  amended)  against  the 
use  of  "official  authority  for  the  purpose 
of  interfering  with,  or  affecting,  the  elec- 
tion or  the  nomination  of  any  candidate 
for  the  office  of  President,  Vice  President, 
Presidential  elector,  Member  of  the  Senate, 
Member  of  the  House  of  Representatives, 
or  Delegate  or  Resident  Commissioner  from 
any  Territory  or  insular  possession." 

58-^07 

The  Governor  and  the  Secretary  of  the 
Territory  of  Alaska,  while  employed  in  the 
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executive  branch,  are  not  to  be  regarded 
as  employed  in  the  executive  branch  of  the 
Federal  Government,  within  the  meaning 
of  section  9(a)  of  the  Hatch  Act  (53  Stat. 
1147,  as  amended),  forbidding  officers  and 
employees  thereof  to  use  "official  authority 
or  influence  for  the  purpose  of  interfering 
with  an  election  or  affecting  the  result 
thereof,"  or  to  take  "any  active  part  in 
political  management  or  in  political  cam- 
paigns," since  (1)  the  context  of  the  en- 
tire section  reflects  an  intention  to  exclude 
policymaking  positions,  and  (2)  reference 
to  subsequent  enactments  indicates  a  legis- 
lative recognition  that  Territorial  officers 
theretofore  had  been  unaffected  by  the 
act.  58-407 

The  Governor  of  Alaska  has  power  un- 
der the  act  of  June  6,  1900  (31  Stat.  321; 
48  U.S.C.  61,  64),  to  grant  reprieves  for 
persons  convicted  of  Territorial  or  Federal 
offenses,  but  his  power  is  limited  in  either 
event  to  such  time  as  the  decision  of  the 
President  is  made  known.  The  Governor 
of  Alaska  has  no  power  to  grant  pardons. 
(37  Op.  Atty.  Gen.  528.)  59-14 

Because  of  the  express  statutory  pro- 
vision that  the  Governor  of  Alaska  "shall 
hold  office  for  the  term  of  four  years  and 
until  his  successor  is  appointed  and  quali- 
fied," the  position  of  Governor  of  Alaska 
does  not  become  vacant,  nor  does  the  au- 
thority of  the  incumbent  to  perform  the 
duties  of  the  position  terminate,  upon  the 
expiration  of  the  4-year  term  for  which 
the  incumbent  was  appointed  and  con- 
firmed. The  authority  of  the  incumbent 
to  perform  the  duties  and  to  receive  the 
emoluments  of  the  office  continues  until 
a  successor  has  been  appointed  and 
qualified.  60-157 

VIII.  GRAZING 

Regulations  of  Jan.  7,  1928,  leasing  of 
lands  in  Alaska  for  grazing  livestock. 
(Cir.  No.  1138.)  52-245 

Regulations  of  Dec.  2,  1929,  leasing  of 
lands  in  Alaska  for  grazing  livestock. 
Paragraphs  4  and  5,  Cir.  No.  1138  (Jan.  7, 
1928,  52  L.D.  245),  amended.  (Cir.  No. 
1203.)  52-729 

IX.  HEADQUARTERS  SITES 

Instructions  of  Apr.  23,  1927,  purchase 
of  5-acre  tracts  for  homestead  or  head- 


quarters in  Alaska  under  act  of  Mar.  3, 
1927.     (Cir.  No.  1121.)  52-104 

X.  HOMESITES 

Instructions  of  Apr.  23,  1927,  purchase 
of  5-acre  tracts  for  homestead  or  head- 
quarters in  Alaska  under  act  of  Mar.  3, 
1927.     (Cir.  No.  1121.)  52-104 

XI.  HOMESTEADS 

Instructions  of  Feb.  19,  1929,  publication 
of  proof  notices  in  Alaska  homestead 
cases.  Paragraph  25,  Cir.  No.  491,  Feb. 
24,  1928  (unpublished)  amended.  (Cir. 
No.   1181.)  52-565 

A  settlement  upon  unsurveyed  lands  in 
the  Territory  of  Alaska  with  a  view  to 
entry  and  purchase  under  the  homestead 
laws  creates  no  rights  that  will  defeat  a 
subsequent  reservation  in  aid  of  the  con- 
struction and  operation  of  railroads  in  that 
Territory  as  authorized  by  the  act  of  Mar. 
12,  1914  (38  Stat.  305).  52-566 

Section  3  of  the  act  of  July  8,  1916  (39 
Stat.  352)  as  amended  by  the  act  of  June 
28,  1918  (40  Stat.  632),  which  amended  the 
homestead  law  in  its  application  to  the 
Territory  of  Alaska,  excepts  from  home- 
stead settlement  and  entry  such  other 
lands  as  have  been,  or  may  be,  reserved  or 
withdrawn     from     settlement     or     entry. 

52-566 

Section  10  of  the  act  of  May  14,  1898 
(30  Stat.  409)  and  the  amendatory  act  of 
Mar.  3,  1927  (44  Stat.  1364),  have  no  ap- 
plication to  the  allotment  of  homesteads 
to  Indian  or  Eskimo  occupants  of  public 
lands  in  the  Territory  of  Alaska.      52-597 

The  act  of  May  17,  1906  (34  Stat.  197) 
does  not  prescribe  that  the  settlement  or 
occupancy  of  an  Indian  applicant  there- 
under must  be  continuous  or  that  residence 
must  be  maintained  on  the  land  to  the  ex- 
clusion of  a  home  elsewhere,  nor  does  it 
require  him  to  specify  the  character  of 
his  improvements  or  the  purpose  for  which 
he  desires  the  land  allotted  to  him.    52-597 

The  act  of  May  17,  1906  (34  Stat.  197) 
is  a  special  act  relating  to  Alaskan 
natives  and  is  separate  and  distinct  from 
the  act  of  May  14,  1898  (30  Stat.  409) 
which  extended  the  homestead  laws  to  the 
district  of  Alaska.  52-597 

The  status  of  an  applicant  under  the 
act  of  May  17,  1906  (34  Stat.  197)  relating 
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to  the  allotment  of  homesteads  to  the 
"natives"  of  Alaska  is  analogous  to  that  of 
the  Indians  of  the  United  States  with  re- 
spect to  allotments  under  section  4  of  the 
act  of  Feb.  8,  1887  (24  Stat.  388).    52-597 

The  Secretary  of  the  Interior  has  the  dis- 
cretionary authority  to  allow  an  allotment 
under  the  act  of  May  17,  1906  (34  Stat. 
197)  to  an  Alaskan  native  for  any  area  of 
nonmineral  land  not  exceeding  160  acres 
as  may  be  sufficient  for  the  needs  of  such 
native.  53-194 

Regulations  of  Nov.  23,  1934,  under  Act 
of  May  26,  1934  (48  Stat.  809),  governing 
sale  of  tracts  not  exceeding  five  acres  occu- 
pied as  homesteads  or  headquarters.  (Cir. 
No.  1342.)  55-117 

Instructions  of  Mar.  9,  1935,  governing 
disposal  and  leasing  of  lands  in  Alaska. 
(Cir.  No.  1349.)  55-227 

Section  2  of  the  act  of  July  8,  1916  (39 
Stat.  352),  amending  the  homestead  law 
in  its  application  to  Alaska  and  for  other 
purposes,  providing  for  a  free  survey,  is 
applicable  only  to  homestead  entries  and 
to  settlements  made  with  a  view  to  such 
entries  on  land  properly  subject  to  home- 
stead entry.  56-239 

Section  2258,  Revised  Statutes,  inhibit- 
ing homestead  entry  upon  lands  "actually 
settled  and  occupied  for  the  purpose  of 
trade  or  business,"  was  repealed  by  the 
act  of  Mar.  3,  1891  (26  Stat.  1097,  U.S.C., 
Title  43,  sec.  161) ,  and  no  similar  inhibition 
appears  in  the  present  homestead  law. 
Section  2290,  Revised  Statutes,  however, 
requires  an  affidavit  by  an  applicant  for 
homestead  entry  that  it  is  "honestly  and 
in  good  faith  made  for  the  purpose  of 
actual  settlement  and  cultivation."  The 
homestead  law,  therefore,  does  not  con- 
template that  the  right  of  entry  shall  be  ex- 
ercised by  one  who  makes  settlement  pri- 
marily and  chiefly  for  trade  and  business 
and  not  for  agricultural  purposes.     56-239 

Two  years  from  the  date  of  the  issuance 
of  the  register's  receipt  upon  the  final  entry 
of  any  tract  of  land  under  the  homestead 
laws,  the  entryman  is  entitled  to  receive 
a  patent  without  regard  to  whether  a 
final  certificate  has  been  issued.  The  run- 
ning of  the  2-year  period  may  be  tolled, 
however,  if  within  that  time  the  entryman 
has  received  notice  of  a  protest  and  ap- 
peared to  seek  its  dismissal,  even  though 


the  trial  of  the  protest  is  not  commenced 
within  the  2-year  period.  59-458 

When  an  Alaska  homestead  entry  is  al- 
lowed prior  to  Aug.  10,  1949  (Public  Land 
Order  601,  14  F.R.  5048)  in  justifiable 
ignorance  of  the  fact  that  it  is  bisected  by  a 
highway  right-of-way  reservation,  the  en- 
tryman, when  he  submits  final  proof, 
should  not  be  required  to  select  one  of  the 
two  portions  of  land  into  which  the  tract  is 
divided,  and  relinquish  the  other,  but 
should  be  issued  a  patent  to  the  entire 
tract,  exclusive  only  of  the  land  covered  by 
the  highway  reservation.  60-447 

XII.  INDIAN  AND  NATIVE  AFFAIRS 

Section  10  of  the  act  of  May  14,  1898 
(30  Stat.  409)  and  the  amendatory  act  of 
Mar.  3,  1927  (44  Stat.  1364)  have  no  ap- 
plication to  the  allotment  of  homesteads 
to  Indian  or  Eskimo  occupants  of  public 
lands  in  the  Territory  of  Alaska.        52-597 

The  act  of  May  7,  1906  (34  Stat.  197)  is 
a  special  act  relating  to  Alaskan  natives 
and  is  separate  and  distinct  from  the  act 
of  May  14,  1898  (30  Stat.  409)  which  ex- 
tended the  homestead  laws  to  the  district 
of  Alaska.  52-597 

The  act  of  May  17,  1906  (34  Stat.  197) 
does  not  prescribe  that  the  settlement  or 
occupancy  of  an  Indian  applicant  there- 
under must  be  continuous  or  that  residence 
must  be  maintained  on  the  land  to  the  ex- 
clusion of  a  home  elsewhere,  nor  does  it  re- 
quire him  to  specify  the  character  of  his 
improvements  or  the  purpose  for  which  he 
desires  the  land  allotted  to  him.      52-597 

The  status  of  an  applicant  under  the  act 
of  May  17,  1906  (34  Stat.  197)  relating  to 
the  allotment  of  homesteads  to  the  "na- 
tives" of  Alaska  is  analogous  to  that  of  the 
Indians  of  the  United  States  with  respect 
to  allotments  under  section  4  of  the  act  of 
Feb.  8,  1887  (24  Stat.  388).  52-597 

Except  as  specified  in  contracts  with  ap- 
prentices, the  sale  of  male  reindeer  owned 
by  the  natives  of  Alaska  is  without  re- 
striction, but  female  reindeer  may  be  dis- 
posed of  only  upon  the  written  approval  of 
the  general  supervisor  of  the  Alaska  Rein- 
deer Service.  53-71 

The  Governor  of  Alaska,  as  ex-officio 
commissioner  of  that  Territory,  has  the 
power  to  regulate  relative  to  the  sale  of 
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reindeer  belonging  to  the  natives  with  a 
view  to  proper  protection  and  conservation 
of  their  property  and  the  promotion  of 
their  general  welfare.  53-71 

Withdrawal  of  public  lands  in  Alaska 
to  be  administered  by  the  Office  of  Educa- 
tion under  the  supervision  of  the  Secretary 
of  the  Interior  primarily  for  experimental 
vocational  education  of  the  natives  as  au- 
thorized by  the  act  of  Feb.  25,  1925  (43 
Stat.  978)  and  in  aid  of  their  support  and 
advancement  is  in  the  public  interest  and 
for  a  public  purpose.  53-111 

The  United  States  has  never  at  any  time 
recognized  any  tribal  independence  or  re- 
lations among  the  Indians  or  natives  of 
Alaska  nor  treated  with  them  in  any 
capacity.  53-593 

No  distinction  is  to  be  made  between 
the  Indians  and  other  natives  of  Alaska 
so  far  as  the  laws  and  relations  of  the 
United  States  are  concerned  and  the  ques- 
tion as  to  whether  the  Eskimos  and  other 
natives  are  of  Indian  origin  or  not  is  im- 
material in  that  respect.  53-594 

The  inherent  power  conferred  upon  the 
Secretary  of  the  Interior  by  section  441, 
Revised  Statutes,  to  supervise  the  public 
business  relating  to  the  Indians  includes 
the  supervision  over  reservations  in 
Alaska  created  in  the  interest  of  the 
aboriginal  natives  of  that  Territory. 

53-594 

The  natives  referred  to  in  the  treaty  of 
Mar.  30,  1867  (15  Stat.  539),  between  the 
United  States  and  Russia,  are  entitled  to 
the  benefit  of  and  are  subject  to  the  gen- 
eral laws  and  regulations  governing  the 
Indians  of  the  United  States  to  the  same 
extent  as  are  the  Indian  tribes  within  the 
territorial  limits  of  the  United  States,  in- 
cluding the  right  of  citizenship  accorded 
by  the  act  of  June  2,  1924  (43  Stat.  253). 

53-594 

Congress  has  conferred  upon  the  Secre- 
tary of  the  Interior  the  authority  to  make 
regulations  and  to  impose  restrictions  with 
respect  to  reindeer  owned  by  the  United 
States  in  the  Territory  of  Alaska  that 
have  been  or  may  be  transferred  to  the 
natives  and  to  act  in  behalf  of  the  natives 
In  such  connection,  and  enforcement 
thereof  may  be  had  in  a  proper  case  by 
suit  to  recover  the  animals  illegally 
transferred,  or  the  value  thereof.       54-15 


The  fact  that  a  reindeer  organization  in 
the  Territory  of  Alaska  has  issued  shares 
of  stock  to  individuals  for  reindeer  turned 
over  to  it  by  them  does  not  deprive  the 
Government  of  its  control  over  any  re- 
stricted reindeer  where  the  transfer  had 
not  been  approved  by  a  proper  administra- 
tive officer.  54-15 

The  provisions  of  the  act  of  June  25,  1910 
(36  Stat.  855),  as  amended,  for  determin- 
ing Indian  heirs  and  for  the  administra- 
tion of  the  restricted  property  of  deceased 
Indians,  are  applicable  to  the  natives  of 
Alaska,  and  where  the  estate  of  a  deceased 
native  of  that  Territory  consists  of  rein- 
deer which  were  restricted  from  sale,  the 
Secretary  of  the  Interior  is  empowered  to 
administer  the  estate,  and  he  may,  if  he 
sees  fit,  remove  the  restrictions  and  dis- 
pose of  the  reindeer  and  pay  the  money 
over  to  the  heirs,  but  an  employee  of  the 
Reindeer  Service  has  no  such  authority. 

54-15 

There  is  no  provision  of  law  whereby 
any  Federal  agency  has  been  constituted 
general  guardian  for  the  natives  of  Alaska 
so  as  to  place  their  private  property  under 
governmental  control,  and  consequently 
where  the  property  of  a  native  of  that  Ter- 
ritory consists  of  reindeer  owned  by  him 
in  his  own  right,  altogether  free  from  re- 
striction, the  Government  has  no  authority 
to  take  part  in  the  administration  of  his 
estate.  54-15 

Where  a  native  of  Alaska  dies  leaving 
a  mixed  estate  of  restricted  and  unre- 
stricted property,  the  Secretary  of  the  In- 
terior can  deal  only  with  the  former  class, 
while  the  jurisdiction  over  the  latter  class 
devolves  upon  the  local  court.  54-15 

In  line  with  the  national  policy  of  per- 
mitting the  aborigines  to  be  controlled  in 
their  internal  and  social  affairs  by  their 
own  laws  and  customs,  the  courts,  both 
State  and  Federal,  when  called  upon  to 
consider  the  validity  of  marriage  and  di- 
vorce by  so-called  Indian  custom,  have  al- 
most uniformly  upheld  them  on  the  theory 
that  the  National  Government  has  recog- 
nized the  autonomy  of  the  Indians  in  such 
matters  and  thus  removed  them  from  the 
realm  of  State  law  in  this  respect.      54-39 

While  in  earlier  times  the  view  pre- 
vailed that  the  natives  of  Alaska  did  not 
bear  the  same  general  relation  to  the  Gov- 
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eminent  as  that  borne  by  the  American 
Indians,  such  view  is  no  longer  enter- 
tained, the  contrary  view  receiving  support 
from  acts  of  Congress  and  the  decisions 
of  courts  of  the  United  States,  which  hold, 
generally,  that  the  laws  of  the  United 
States  with  respect  to  Indians  within  the 
territorial  limits  of  the  United  States  are 
applicable  generally  to  the  natives  of 
Alaska.  54-39 

Although  the  Territorial  legislature  of 
Alaska  has  passed  laws  regulating  mar- 
riage among  the  inhabitants  of  the  Terri- 
tory, such  laws  are  similar  in  character  to 
those  of  American  commonwealths,  which, 
nevertheless,  have  recognized  the  validity 
of  marriages  among  the  Indians  by  tribal 
custom.  54-40 

As  to  what  tribes  of  Alaskan  natives 
were  included  within  the  term,  "uncivilized 
tribes,"  as  employed  in  Article  III  of  the 
treaty  under  which  Alaska  was  ceded  to 
the  United  States  (15  Stat.  593),  it  was 
held,  in  In  re  Minook  (2  Alaska  Reports, 
200,  221),  that  they  "were  those  independ- 
ent pagan  tribes  who  acknowledged  no 
allegiance  to  Russia,  and  lived  the  wild 
life  of  their  savage  ancestors ;"  and  this 
includes  those  natives  who,  today,  live 
under  primitive  conditions  in  regions  re- 
mote and  difficult  of  access,  influenced  by 
superstition,  and  following  the  crude  cus- 
toms inherited  from  their  ancestors.  By 
the  terms  of  the  treaty  of  cession,  these 
tribes  were  to  be  "subject  to  such  laws  and 
regulations  as  the  United  States  may,  from 
time  to  time,  adopt  in  regard  to  aboriginal 
tribes  of  that  country."  54^0 

By  the  weight  of  legal  authority,  ward- 
ship alone  is  not  sufficient  to  render  valid 
a  marriage  or  divorce  by  Indian  custom, 
but  at  the  time  of  such  marriage  or  divorce 
it  must  appear  that  the  parties  thereto 
have  retained  their  tribal  relations,  and 
that  no  Federal  statute  intervened.  Such 
marriage  or  divorce  is  not  in  fact  a  com- 
mon law  marriage,  but  possessed  of  the 
legal  force  of  a  ceremonial  marriage  be- 
tween whites.  54-40 

The  validity  of  a  particular  marriage, 
in  any  given  case,  must  be  determined  by 
the  facts  and  conditions  appearing,  and  no 
specific  rule  governing  all  cases  can  be 
laid  down.  54-40 


There  is  no  provision  of  law  forbidding 
marriages  between  Alaskan  natives  ac- 
cording to  native  custom,  and  in  the  ab- 
sence of  a  definite  expression  upon  the 
subject  by  Congress,  in  whom  the  para- 
mount authority  over  these  people  rests, 
marriages  among  them  should  be  accorded 
the  same  legal  recognition  and  sanctity 
which  the  courts  of  this  country  have  uni- 
formly extended  to  similar  relations  among 
the  American  Indians.  54-40 

Instructions  of  June  22,  1935,  regarding 
allotments  of  public  lands  in  Alaska  to 
Indians  and   Eskimos.      (Cir.   No.   1359.) 

55-282 

Section  2  of  the  act  of  May  1,  1936  (49 
Stat.  1250)  authorizes  the  Secretary  of 
the  Interior  to  designate  as  Indian  reser- 
vations for  Alaskan  natives  either  (1)  ex- 
isting reserves  specified  in  the  act,  (2) 
such  reserves  together  with  additional  ad- 
jacent public  lands,  and  (3)  other  public 
lands  actually  occupied  by  Indians  or  Es- 
kimos within  Alaska.  56-110 

Since  no  reservation  can  become  effec- 
tive under  the  act  of  May  1,  1936  (49  Stat. 
1250)  until  approved  by  the  native  resi- 
dents thereof,  part  of  every  reservation 
created  under  that  act  must  be  land  upon 
which  natives  are  actually  residing,  and 
therefore  no  reservation  consisting  solely 
of  waters  can  be  created.  56-110 

The  principle  that  a  statute  should  be 
interpreted  in  the  light  of  the  situation 
and  needs  of  the  Indians  may  be  applied 
to  the  act  of  May  1,  1936,  to  determine 
the  intent  of  Congress  as  to  reservation 
of  waters  as  well  as  land  for  the  use  of 
Alaskan  natives.  56-110 

The  purpose  of  the  act  of  May  1,  1936, 
to  conserve  and  develop  native  resources 
and  to  foster  economic  organizations  of 
Alaskan  natives  indicates  an  intent  of  Con- 
gress to  authorize  reservation  of  waters 
in  connection  with  land  reservations  where 
necessary  for  Alaskan  natives  whose  occu- 
pations require  use  of  waters.  56-110 

The  waters  which  may  be  reserved  as 
part  of  a  reservation  of  lands  for  Alaskan 
natives  may  not  extend  further  than  essen- 
tial for  effective  use  of  the  reservation 
and  further  than  can  be  considered  an 
integral  part  of  the  reservation.  The  ex- 
tent of  the  waters  included  in  the  Annette 
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Islands  Reservation  should  be  used  as  a 
guide.  56-110 

Congress,  by  virtue  of  its  plenary  au- 
thority over  the  Territory  of  Alaska,  may 
prohibit  the  sale  of  liquor  to  both  Indian 
and  white  inhabitants  of  the  Territory, 
and  independent  of  any  legislation  that 
Congress  may  enact  for  inhabitants  of  the 
Territory  other  than  Indians,  it  has  the 
power  to  regulate  the  sale  of  liquor  to 
Indians  or  other  natives  of  Alaska.  56-137 

Congress,  for  the  purpose  of  enforcing 
legislation  designed  to  protect  them  from 
the  dangers  of  the  liquor  traffic,  may  de- 
clare all  Indians  and  Eskimos  of  Alaska 
to  be  wards  of  the  United  States.  Such  a 
declaration  would  be  consistent  with  the 
existing  status  of  these  peoples  and  bind- 
ing on  the  courts.  56-137 

Congress  has  power  to  extend  to  Indians 
and  other  natives  of  Alaska  the  provisions 
of  Section  241,  Title  25,  United  States 
Code,  prohibiting  the  sale  of  liquor  to 
Indians  who  are  wards  of  the  United 
States.  56-137 

Neither  the  decision  in  the  case  of 
Nagle  v.  United  States,  191  Fed.  141,  nor 
Section  6  of  the  act  of  Feb.  8, 1887  (24  Stat. 
388)  would  render  ineffective  an  act  ex- 
tending the  provisions  of  Section  241,  Title 
25,  United  States  Code,  to  the  Indians  and 
natives  of  Alaska.  Section  241,  if  ex- 
tended, would  apply  to  all  Indians  and 
natives  who  were  wards  of  the  Govern- 
ment regardless  of  whether  or  not  they 
were  citizens  of  the  United  States.    S'e-lSS 

Section  241,  Title  25,  United  States 
Code  (prohibiting  liquor  sales),  may  be 
extended  to  Alaskan  natives  who  are 
wards  of  the  Government,  regardless  of 
whether  or  not  they  are  citizens  of  the 
United  States.  56-138 

The  acceptance  of  the  provisions  of  the 
act  of  June  18,  1934  (48  Stat.  984)  (In- 
dian Reorganization  Act),  by  a  particular 
tribe  or  group  of  Alaskan  Indians  or 
natives  would  not  serve  to  bring  them 
under  the  protection  of  section  241,  Title 
25,  United  States  Code,  without  further 
legislation  on  the  subject.  56-138 

Native  corporations  organized  under  the 
Alaska  Indian  Reorganization  Act  which 
undertake  to  engage  in  occupations  made 
subject  to  license  tax  by  Congress,  which 
license  taxes  appear  as  sections  259  and 

656477—63     vol.  52 3 


2569  of  the  1913  Compiled  Laws  of  Alaska, 
are  subject  to  such  license  taxes,  but  no 
liability  is  recognized  by  this  opinion  for 
such  additional  license  taxes  as  may  be 
imposed  by  the  Territory  of  Alaska. 

57-374 
Aboriginal  occupancy  of  particular  areas 
of  water  or  submerged  land  creates  legal 
rights  which,  unless  they  have  been  ex- 
tinguished, the  Department  is  bound  to 
recognize.  Such  rights  were  not  extin- 
guished by  Russian  sovereignty  or  action 
taken  thereunder.  Such  rights  have  not 
been  extinguished  by  the  sovereignty  of 
the  United  States  or  by  any  treaty,  act  of 
Congress,  or  administrative  action  there- 
under. With  respect  to  areas  which  may  be 
shown  to  have  been  subject  to  aboriginal 
occupancy,  regulations  permitting  control 
by  non-Indians  would  be  unauthorized  and 
illegal.  57-461 

XIII.  IRRIGATION  AND  POWER 

Rights-of-way  for  power  projects  and  for 
the  storage  and  carriage  of  water  author- 
ized by  the  act  of  Feb.  15,  1901  (41  Stat. 
790)  cannot  be  granted  within  the  boun- 
daries of  the  Mount  McKinley  National 
Park,  Alaska,  as  originally  established  by 
the  act  of  Feb.  26,  1917  (39  Stat.  938), 
except  upon  specific  authorization  by  Con- 
gress, but  permits  for  purposes  other 
than  the  storage  or  carriage  of  water 
or  development  or  transmission  of  power 
authorized  by  the  act  of  1901  may  be 
granted   without  such   specific   authority. 

53-674 

The  authority  of  the  Land  Department 
to  issue  permits  and  licenses  without  first 
obtaining  consent  from  Congress  within 
those  portions  of  the  Mount  McKinley  Na- 
tional Park,  Alaska,  added  to  the  park  by 
the  acts  of  Jan.  30,  1922  (42  Stat.  359) 
and  Mar.  19,  1932  (47  Stat.  68)  are  re- 
stricted to  such  projects  as  are  not  in- 
hibited by  the  act  of  Mar.  3,  1921  (41 
Stat.  1353).  53-674 

The  act  of  Mar.  3,  1921  (41  Stat.  1353), 
which  amended  the  Federal  Water  Power 
Act  so  as  to  prohibit  the  granting  of  per- 
mits, licenses,  leases,  or  authorizations  for 
any  of  the  purposes  specified  therein 
within  any  national  park  as  then  consti- 
tuted without  first  obtaining  specific  au- 
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thority  from  Congress,  is  applicable  to 
those  portions  of  the  Mount  McKinley  Na- 
tional Park,  Alaska,  added  by  the  acts  of 
Jan.  30,  1922  (42  Stat.  359),  and  Mar.  19, 
1932  ( 47  Stat.  68 ) .  53-675 

XIV.  MINING  CLAIMS 

An  official  survey  of  a  mining  claim 
cannot  be  credited  as  annual  assessment 
work  or  expenditure  required  as  a  pre- 
requisite to  patent  either  under  the  act  of 
Mar.  2,  1907,  which  pertains  to  mining 
claims  in  the  Territory  of  Alaska,  or  un- 
der section  2324,  Revised  Statutes,  re- 
lating to  mining  claims  generally.      52-561 

Section  1  of  the  act  of  Mar.  2, 1907,  spec- 
ifies the  amount  of  assessment  work  that 
must  be  performed  upon  a  mining  claim 
in  the  Territory  of  Alaska,  and  wherever 
the  provisions  of  that  act  are  irreconcilable 
with  section  2324,  Revised  Statutes,  the  lat- 
ter, in  so  far  as  applicable  to  that  Territory, 
is  by  implication  repealed.  52-561 

The  act  of  the  Legislature  of  Alaska 
(1915,  C.  10),  providing  that  the  costs  of 
official  survey  of  a  mining  claim,  may  be 
credited  as  assessment  work  attempts  to 
grant  more  favorable  terms  than  the  Fed- 
eral statute,  act  of  Mar.  2,  1907,  permits, 
and  to  that  extent  is,  in  the  opinion  of  this 
department,    without    force    and    effect. 

52-561 

Where  a  tunnel  is  run  upon  unappro- 
priated public  land  in  Alaska,  the  laws  of 
which  Territory  recognize  the  right  to  con- 
demn land  for  mining  purposes,  and  the 
tunnel  is  made  for  the  purpose  and  is  a 
means  of  developing  a  mining  claim,  the 
value  of  the  tunnel  may  be  credited  as 
acceptable  expenditure  in  support  of  a 
patent  application  for  such  claim  as  though 
the  tunnel  were  located  within  the  claim. 

53-669 

Instructions  of  June  16,  1932,  suspension 
of  annual  assessment  work  on  mining 
claims  under  Public  Resolution  No.  23  of 
June  6, 1932  (Cir.  No.  1273.)  53-703 

Instructions  of  May  25,  1933,  suspending 
annual  assessment  work  on  mining  claims. 
(Cir.  No.  1300.)  54-215 

Instructions  of  May  24,  1934,  regarding 
suspending  annual  assessment  work  on 
mining  claims;  act  of  May  15,  1934.  (Cir. 
No.  1325.)  54-482 


XV.  NAVIGABLE  WATEES 

Littoral  owners  in  Alaska  have  a  right 
of  access  to  navigable  water,  which  right 
is  appurtenant  to  the  upland  but  may  be 
separated  from  it.  Hence,  the  Secretary 
or  the  appropriate  official  of  the  National 
Park  Service  may,  pursuant  to  the  act  of 
Aug.  25,  1916  (39  Stat.  535;  16  U.S.C.  3), 
grant  a  revocable  permit  for  a  portion  of 
the  Katmai  National  Monument  lands,  to- 
gether with  the  right  of  access  to  navigable 
water  over  intermediate  tidelands,  or  may 
simply   grant   the   said    right   of   access. 

59-360 

The  declaration  by  Congress  that  the 
beds  of  navigable  inland  waters  in  Alaska 
are  held  by  the  United  States  in  trust  for 
the  people  of  any  State  or  States  which 
may  be  created  out  of  the  Territory  of 
Alaska  does  not  preclude  the  removal  and 
use  by  Federal  agencies,  for  governmental 
purposes,  of  gravel  from  such  lands  while 
the  title  to  them  remains  in  the  United 
States.  60-402 

The  President  has  the  implied  power,  in 
the  absence  of  statutory  authorization,  to 
permit  the  extraction  and  use  by  Federal 
agencies,  for  governmental  purposes,  of 
gravel  from  lands  underlying  navigable  in- 
land waters  in  the  Territory  of  Alaska. 

60-402 

The  Secretary  of  the  Interior  may,  in 
the  exercise  under  E.G.  No.  9337  of  the 
President's  implied  power  respecting  the 
utilization  of  Government-owned  lands  for 
public  uses  or  purposes,  permit  Federal 
agencies  to  extract  gravel  from  the  beds 
of  navigable  Alaskan  streams  in  order  to 
use  it  for  road-construction  purposes  and 
other  Federal  construction  projects  in  the 
Territory,  pending  the  admission  of 
Alaska  to  the  Union  as  a  State.        60-402 

The  statute  (48  U.S.C,  1946  ed.,  411) , 
which  authorizes  the  Department  to  dis- 
pose of  gravel  on  "public  lands"  of  the 
United  States,  does  not  cover  the  disposi- 
tion of  gravel  from  lands  underlying  navi- 
gable inland  waters  within  the  Territory 
of  Alaska,  since  the  term  "public  lands" 
is  inapplicable  to  land  situated  below  the 
ordinary  high  watermark  of  a  navigable 
stream.  60-402 
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XVI.  OIL  AND  GAS  LEASES 

Regulations  of  May  7,  1936,  under  sec- 
tions 13,  14,  17,  28  of  the  General  Leasing 
Act  of  Feb.  25, 1920,  as  amended  by  the  act 
of  Aug.  21,  1935  (49  Stat.  674).  (Cir.  No. 
1386).  55-502 

Rentals  on  Alaska  leases  may  be  waived, 
in  the  discretion  of  the  Secretary,  under 
the  proviso  clause  of  section  22  of  the 
Mineral  Leasing  Act  of  1920.  57-102 

Section  17  of  the  Mineral  Leasing  Act, 
as  amended,  does  not  apply  to  Alaska 
leases  insofar  as  it  prohibits  waiver,  sus- 
pension, or  reduction  of  rental  payments 
on  oil  and  gas  leases.  57-102 

To  the  extent  that  section  22  of  the 
Mineral  Leasing  Act  limited  the  discretion 
of  the  Secretary  of  the  Interior  to  waive 
the  rental  on  oil  and  gas  leases  in  Alaska 
to  the  first  5  years  of  such  leases,  it  has 
been  superseded  by  section  39  of  that  act, 
which,  among  other  things,  authorizes  the 
Secretary  to  waive  rental  or  minimum 
royalty  on  oil  and  gas  leases  whenever  in 
his  judgment  it  is  necessary  to  do  so  in 
order  to  promote  development,  or  an  oil 
and  gas  lease  cannot  be  successfully 
operated  under  the  terms  provided  therein. 

59-323 

A  waiver  or  suspension  of  the  first  year's 
rental  on  noncompetitive  Alaskan  oil  and 
gas  leases  will  not  be  granted  solely  for 
the  reasons  that  costs  of  operations  in 
Alaska  are  high,  that  the  area  included  in 
the  leases  is  highly  inaccessible  to  ship- 
ping, that  an  unsuccessful  test  well  drilled 
in  the  area  has  discouraged  the  invest- 
ment of  capital  in  further  development  of 
the  area  for  oil  and  gas  purposes,  and  that 
payment  of  the  first  year's  rental  will  re- 
quire a  deferment  of  geophysical  work  in 
the  area.  60-414 

XVII.  POSSESSORY  EIGHTS 

Where  the  question  of  prior  possessory 
rights  to  public  lands  has  been  relegated 
by  law  to  the  courts  a  protest  based  upon 
allegations  of  prior  and  superior  rights 
to  the  possession  will  not  lie.  53-58 

Aboriginal  occupancy  of  particular  areas 
of  water  or  submerged  land  creates  legal 
rights  which,  unless  they  have  been  ex- 
tinguished, the  Department  is  bound  to 
recognize.     Such   rights   were   not   extin- 


guished by  Russian  sovereignty  or  action 
taken  thereunder.  Such  rights  have  not 
been  extinguished  by  the  sovereignty  of 
the  United  States  or  by  any  treaty,  act 
of  Congress,  or  administrative  action  there- 
under. With  respect  to  areas  which  may 
be  shown  to  have  been  subject  to  aboriginal 
occupancy,  regulations  permitting  control 
by  non-Indians  would  be  unauthorized  and 
illegal.  57-461 

As  the  Tongass  Timber  Act  of  Aug.  8, 
1947  (61  Stat.  920)  vests  in  the  Secretary 
of  Agriculture  the  exclusive  authority  to 
make  valid  sales  of  timber  growing  in  the 
Tongass  National  Forest,  including  timber 
growing  on  areas  which  are  subject  to  In- 
dian possessory  rights,  a  native  tribe  or 
group  which  has  "Indian  title"  or  possess- 
ory rights  with  respect  to  an  area  of  tiin- 
berland  within  the  exterior  boundaries  of 
that  forest  cannot  legally  sell  such  timber. 

60-142 

The  possessory  rights  of  the  natives  of 
Alaska  based  upon  aboriginal  occupancy 
and  use  of  lands  were  not  extinguished 
by  the  treaty  of  cession  between  Russia 
and  the  United  States  under  which  Alaska 
was  acquired  by  the  United  States.    60-142 

XVIII.  SALES 

Authority  of  the  Governor  of  Alaska, 
as  ex-officio  commissioner  of  that  Terri- 
tory, to  sell  surplus  male  reindeer  belong- 
ing to  the  United  States  is  one  of  the 
powers  and  duties  pertaining  to  the  rein- 
deer of  Alaska  that  was  vested  in  that  of- 
ficial by  transfer  from  the  Commissioner 
of  Education  by  the  act  of  Feb.  10,  1927 
(44  Stat.  1068),  but  that  authority  does 
not  extend  to  the  sale  of  female  reindeer. 

53-71 

Except  as  specified  in  contracts  with 
apprentices,  the  sale  of  male  reindeer 
owned  by  the  natives  of  Alaska  is  without 
restriction,  but  female  reindeer  may  be 
disposed  of  only  upon  the  written  approval 
of  the  general  supervisor  of  the  Alaska 
Reindeer  Service.  53-71 

The  general  provision  contained  in  prior 
appropriation  acts  authorizing  the  sale  of 
surplus  male  reindeer  belonging  to  the 
United  States  in  the  Territory  of  Alaska 
was  not  repealed  by  the  mere  failure  to 
continue  it  in  the  latest  appropriation  acts, 
but  the  proceeds  derived  from  such  sales 
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cannot  be  used  to  augment  the  specific 
appropriation  contained  in  the  later  legis- 
lation for  the  support  of  reindeer  stations 
and  for  the  care  and  management  of  the 
reindeer  industry.  53-71 

The  proceeds  derived  from  the  sale  of 
male  reindeer  belonging  to  the  United 
States  in  the  Territory  of  Alaska  are  to  be 
deposited  in  the  Treasury  of  the  United 
States.  53-71 

XIX.  TIDELANDS 

Littoral  owners  in  Alaska  have  a  right 
of  access  to  navigable  water,  which  right 
is  appurtenant  to  the  upland  but  may  be 
separated  from  it.  Hence,  the  Secretary 
or  the  appropriate  official  of  the  National 
Park  Service  may,  pursuant  to  the  act  of 
Aug.  25,  1916  (39  Stat.  535;  16  U.S.C.  3), 
grant  a  revocable  permit  for  a  portion  of 
the  Katmai  National  Monument  lands,  to- 
gether with  the  right  of  access  to  navigable 
water  over  intermediate  tidelands,  or  may 
simply    grant   the   said    right   of   access. 

59-360 
Territorial  tidelands  may  be  admin- 
istered by  the  Secretary,  without  disposi- 
tion or  depletion,  under  the  general  grant 
of  jurisdiction  over  public  lands  contained 
in  section  453,  Revised  Statutes  (43  U.S.C. 
2),  in  that  the  Secretary  or  the  appropri- 
ate official  of  the  Bureau  of  Land  Manage- 
ment may  issue  a  revocable  permit  for  a 
clam-canning  operation  on  tidelands  ad- 
joining the  Katmai  National  Monument. 

59-360 

XX.  TOWNSITES 

Instructions  of  Mar.  25, 1927,  survey  and 
disposition  of  Indian  and  Eskimo  posses- 
sions in  trustee  town  sites,  Alaska.    52-65 

XXI.  TRADE  AND  MANUFACTURING  SITES 

Allegations  that  a  railway  company  had 
not  complied  with  the  terms  of  its  right- 
of-way  grant  over  the  lands  involved  are 
not  material  in  considering  its  applica- 
tion for  a  trade  and  manufacturing  site 
for  the  same  lands.  53-58 

The  question  as  to  whether  one  claim- 
ing a  trade  and  manufacturing  site  in  the 
Territory  of  Alaska  under  section  10  of 
the  act  of  May  14,  1898,  or  an  adverse 
claimant  has  a  better  and  prior  right  of 
possession  is  by  the  provisions  of  that  sec- 
tion made  determinable  by  the  courts  in  an 


action  to  quiet  title,  and  any  patent  issued 
for  the  land  by  the  Land  Department  must 
be  in  accordance  with  the  final  decree  of 
the  court.  53-58 

Under  the  restriction  in  section  10  of  the 
act  of  May  14,  1898  (30  Stat.  409,  413) 
limiting  a  person,  association,  or  corpora- 
tion, as  the  case  may  be,  in  the  purchase 
of  a  trade  and  manufacturing  site  to  one 
claim  only  for  any  such  person,  associa- 
tion, or  corporation,  an  application  by  a 
corporation  must  be  denied  if  a  majority 
interest  in  it  be  owned  by  another  corpora- 
tion which  had  acquired  a  site  under  the 
act,  or  if  the  persons  holding  the  majority 
interest  in  the  stock  of  the  corporation 
applying  for  a  site  are  also  the  holders  of 
the  majority  stock  interest  in  another 
corporation  which  had  exhausted  its 
rights;  and  the  applicant's  status  in  this 
respect  is  to  be  adjudged  as  of  the  time  of 
the  filing  of  the  application.  53-58 

Actual  possession  and  use  for  trade  and 
manufacture  of  lands  within  an  existing 
grant  of  right-of-way  for  terminal  and  sta- 
tion grounds  by  the  grantee  cannot  upon 
relinquishment  of  the  grant  be  considered 
as  possession  and  use  for  a  trade  and 
manufacturing  site  under  section  10  of  the 
act  of  May  14,  1898  (30  Stat.  409).    53-65 

Land  within  a  right-of-way  grant  for 
terminal  purposes  that  has  not  been  re- 
linquished or  forfeited  is  not  public  land, 
and  cannot,  therefore,  be  selected  as  a 
trade  and  manufacturing  site  under  sec- 
tion 10  of  the  act  of  May  14,  1898  (30 
Stat.  409,  413).  53-65 

Section  7  of  the  act  of  May  14,  1898  (30 
Stat.  409),  which  makes  the  act  inappli- 
cable to  lands  within  a  military,  park,  In- 
dian or  other  reservation  in  Alaska  pre- 
cludes the  selection  of  lands  within  a 
national  forest  or  other  reservation  for 
trade  and  manufacturing  purposes  under 
section  10  of  that  act.  53-65 

When  the  question  arises  as  to  whether 
a  public-land  statute  is  sought  to  be  cir- 
cumvented by  the  legal  fiction  of  separate 
entity  between  a  corporation  and  the 
parties  holding  the  substantial  beneficial 
interest  therein,  the  Land  Department  has 
the  power  to  look  through  the  web  of  the 
artificial  corporate  entity  for  the  purpose 
of  discovering  the  real  parties  in  interest. 

53-65 
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I.  GENERALLY 

Instructions  of  Aug.  1,  1928,  fees  re- 
quired with  permit  applications.  Section 
31,  Cir.  No.  672  (47  L.D.  437)  construed; 
Cir.  No.  1115  (52  L.D.  59)  amended.  (Cir. 
No.  1158.)  52-463 

Lands  presumptively  passing  under 
school-land  grants  are  excluded  from  ap- 
propriation by  individuals  under  other 
public-land  laws,  and  the  administrative 
rule  that  applications  for  tracts  embraced 
in  any  entry  of  record  give  rise  to  no  rights 
unless  such  entry  has  been  canceled  of 
record,  is  applicable  thereto.  52-503 

Section  7  of  the  act  of  Mar.  3,  1891 
(26  Stat.  1095)  presupposes  that  the  en- 
tryman himself  shall  submit  proof  and  pay 
the  necessary  fees  and  commissions,  and 
that  the  receiver's  receipt  shall  be  issued 
to  him,  and  there  is  no  such  privity  of  in- 
terest between  the  entryman  and  a  mort- 
gagee as  will  permit  the  latter  to  fulfill 
these  conditions  of  the  statute  upon  the 
failure  of  the  entryman  to  do  so.       52-514 

Instructions  of  Nov.  16, 1929,  evidence  of 
citizenship.     (Cir.  No.  1202.)  52-728 

An  entry  automatically  confirmed  under 
the  proviso  to  section  7  of  the  act  of  Mar. 
3,  1891  (26  Stat.  1095),  which  except  for 
the  confirmation  would  properly  go  to  the 
Board  of  Equitable  Adjudication  for  con- 
sideration, need  not  be  submitted  to  that 
board  inasmuch  as  the  only  jurisdiction 
over  the  matter  remaining  in  the  Land  De- 
partment is  that  of  issuance  of  patent. 

53-101 

The  departmental  practice  and  regula- 
tions requiring  all  entries,  selections  and 
other  disposals  of  public  lands  to  conform 
to  the  smallest  regular  legal  subdivision 
or  lot  and  to  treat  minor  subdivisions  as 
indivisible  for  all  administrative  purposes 
may  be  waived  by  the  Secretary  whenever 
he  deems  it  advisable.  53-149 


Instructions  of  Aug.  12,  1930,  citizenship 
of  married  women.  (Cir.  No.  857  (Oct.  11, 
1922,  49  L.D.  316),  revised.)  53-166 

Instructions  of  Apr.  18,  1931,  naturaliza- 
tion and  citizenship  of  married  women. 
Cir.  Nos.  361  (Nov.  4,  1914,  43  L.D.  444), 
and  857  (Aug.  12, 1930,  53  I.D.  166),  super- 
seded so  far  as  in  conflict.    ( Cir.  No.  1248. ) 

53-374 
Where  the  proofs  submitted  in  connec- 
tion with  an  entry  or  selection  show  com- 
pliance with  the  applicable  law  and  regu- 
lations, allowance  of  the  entry  or  selection 
is  not  erroneous  because  of  the  existence 
of  matters  which  would  render  it  invalid 
but  which  do  not  then  appear.  53-436 

Regulations  adopted  Apr.  14,  1936, 
amending  Cir.  No.  1004,  May  2,  1925  (51 
L.D.  138),  and  Cir.  No.  1251,  May  7,  1931 
(53  I.D.  379),  governing  fees  to  accompany 
applications  for  coal,  sodium,  potash,  and 
other  mineral  licenses,  permits  and  leases. 
(Cir.  No.  1383.)  55-483 

A  stock-raising  homestead  application  to 
enter  undesignated  lands  initiates  in  the 
applicant  no  present  rights  but  only  a 
prospect  of  future  rights  of  uncertain 
existence  and  remains  incomplete  until 
susceptible  of  allowance.  56-347 

The  act  of  Oct.  14,  1940  (54  Stat.  1175) 
grants  authority  to  administer  oaths 
"whenever  necessary  in  the  performance 
of  *  *  *  official  duties."  Since  these  du- 
ties are  investigatory  in  nature,  the  au- 
thority to  administer  oaths  is  incidental 
to  the  investigatory  function  and  therefore 
the  act  of  Oct.  14,  1940,  confers  no  au- 
thority to  execute  jurats  attached  to  appli- 
cations for  public  lands.  58-494 
Applications  for  noncompetitive  oil  and 
gas  leases  under  the  Mineral  Leasing  Act, 
which  were  rejected  for  failure  to  comply 
with  new  requirements  in  regulations  pub- 
lished in  the  Federal  Register  on  the  day 
the  applications  were  filed,  were  entitled 
to  reinstatement  as  of  the  date  of  filing 
where  the  applicants  were  unable  reason- 
ably to  acquire  actual  notice  of  the  new 
regulations  and  presumably  would  have 
complied  with  the  new  requirements,  and 
the  practice  in  other  land  offices  was 
merely  to  suspend  defective  applications 
pending  compliance.  59-235 
An  application  filed  while  land  is  with- 
drawn from  entry  is  invalid.    The  revoca- 
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tion  of  a  withdrawal  during  the  pendency 
of  an  applicant's  appeal  from  the  rejec- 
tion of  his  application  does  not  validate 
the  application.  00-182 

Under  the  long-established  rule  of  the 
Department,  the  quarter  quarter  section, 
or  the  fractional  lot,  is  ordinarily  the 
minimum  unit  of  land  for  classification 
and  disposal.  Deviation  from  the  rule  is 
permitted  only  where  no  public  interest  is 
prejudiced  and  where  it  facilitates  the  ad- 
ministration of  the  public  lands.        60-198 

Where  the  conduct  of  an  individual  and 
of  a  corporation  who  seek  public  lands  is 
such  as  to  mislead  the  Department  and 
third  persons  as  to  whether  the  individual 
and  the  corporation  act  as  separate  en- 
tities or  whether  they  act  in  the  relation- 
ship of  principal  and  agent,  disclosed  or 
undisclosed,  the  Department  will  not  seek 
to  determine  their  relationship  but  will 
hold  that  they  have  acted  independently 
or  as  principal  and  agent,  as  may  be  re- 
quired in  each  transaction  in  order  to 
avoid  prejudice  to  third  persons  and  to 
the  United  States.  60-227 

II.   AMENDMENTS 

Section  2372,  Revised  Statutes,  as  re- 
enacted  by  the  act  of  Feb.  24,  1900  (35 
Stat.  645),  is  applicable  to  the  amendment 
of  an  entry  made  under  mistaken  under- 
standing with  respect  to  its  location  on 
the  ground.  52-279 

While  the  location  of  a  patented  entry 
may  be  changed  through  amendment,  its 
extent  cannot  be  enlarged  because  of  the 
entryman's  mistaken  understanding  with 
respect  to  its  location;  and  those  who 
claim  through  the  entryman  are  in  no 
better  position  than  the  entryman  himself. 

52-279 

III.  CANCELLATION 

Section  2  of  the  act  of  June  16,  1880 
(21  Stat.  287)  provides  that  "where,  from 
any  cause,  the  entry  has  been  erroneously 
allowed  and  cannot  be  confirmed,  the 
Secretary  of  the  Interior  shall  cause  to  be 
repaid  *  *  *  purchase  money  *  *  *  paid 
upon  the  same  *  *  *  whenever  such  entry 
shall  have  been  duly  canceled  by  the  Com- 
missioner of  the  General  Land  Office 
*  *  *."  Coal  land  entries  were  canceled 
because  (1)  the  entrymen  had  been  guilty 


of  fraudulent  and  illegal  conduct,  and  (2) 
the  entries  should  not  have  been  allowed 
because  of  defects  apparent  on  the  face  of 
the  papers  filed.  The  entrymen  then  ap- 
plied for  repayment  of  the  purchase  price 
of  the  lands,  pursuant  to  the  statute  (21 
Stat.  287).  Held:  (1)  The  applications 
for  repayment  must  be  denied  because  one 
of  the  grounds  for  cancellation  of  the  en- 
tries was  the  fraudulent  conduct  of  the 
entrymen.  (2)  The  statute  is  construed 
to  mean  that  where  one  of  the  grounds  for 
cancellation  of  an  entry  is  fraud,  repay- 
ment must  be  refused,  even  though  in 
addition  the  entry  has  been  erroneously 
allowed  because  of  mistake  or  error  on 
the  part  of  the  land  officers.  (3)  The 
statute  is  based  upon  equitable  principles 
and  should  be  administered  accordingly; 
hence,  applicants  for  repayment,  whose 
entries  have  been  canceled  partly  because 
of  their  fraudulent  conduct,  should  be 
denied  relief;  the  "clean-hands"  doctrine 


should  be  applied. 


56-73 


IV.  FILING 


A  legal  application  to  make  entry  of 
lands  subject  thereto,  while  pending,  re- 
serves the  land  applied  for  from  disposi- 
tion to  another  under  any  public  land  law 
until  final  action  thereon;  but  the  mere 
filing  of  an  application  for  public  lands, 
or  rights  in  connection  therewith,  confers 
no  absolute  right  where  allowance  is  dis- 
cretionary with  the  Secretary  of  the  In- 
terior, such  as  the  privilege  of  making  a 
grazing  lease  under  section  15  of  the 
Taylor  Grazing  Act.  Accordingly,  a  lease 
application  under  this  section,  although 
prior  in  time  to  the  inclusion  of  the  land 
in  a  grazing  district,  does  not  segregate 
the  land  as  against  the  United  States  and 
is  not  a  bar  to  such  inclusion.  Case  of 
Goodale  v.  Olney  (12  L.D.  324),  and  cases 
there  cited,  distinguished.  55-580 

A  letter  applying  for  a  preference  right 
to  a  new  lease  under  the  act  of  July  29, 
1942  (56  Stat.  726;  30  U.S.C.  226b)  (now 
sec.  226,  1952  ed.),  which  was  received  by 
the  register  on  Jan.  3,  1944,  but  al- 
legedly mailed  and  postmarked  on  Dec.  29, 
1943,  held  not  to  have  been  filed  on  time  in 
a  case  in  which  the  old  lease  expired  on 
Dec.  31,  1943.  Under  the  statute,  the 
holder  of  a  lease  was  given  a  preference 
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right  to  a  new  lease  "if  he  shall  file  an 
application  therefor  within  ninety  days 
prior  to  the  date  of  the  expiration  of  the 
lease."  A  paper  is  filed  only  at  the  time 
when  actually  delivered  to  and  received  by 
the  office,  not  when  it  could  have  reached 
the  office  in  the  regular  course  of  the 
mails.  It  is,  therefore,  immaterial 
whether  or  not  there  was  unusual  delay 
in  the  delivery  of  the  letter.  59-41 

Issuance  of  a  potassium  prospecting  per- 
mit is  discretionary,  and  the  filing  of  an 
application  therefor  confers  no  right  on 
the  applicant.  59-289 

Where  an  envelope  containing  a  proper 
application  for  an  oil  and  gas  lease  was 
tendered  by  the  postal  service  to  a  land 
office  subject  to  the  payment  of  postage 
due  on  the  envelope,  and  the  personnel  of 
the  land  office  declined  to  pay  the  postage 
and  the  envelope  was  thereupon  returned 
to  the  applicant,  such  tender  did  not  con- 
stitute a  filing  of  the  application  and  did 
not  establish  any  predicate  for  the  issuance 
of  an  oil  and  gas  lease  on  the  application 
contained  in  the  envelope.  61-51 

v.  PRIORITY 

Instructions  of  Dec.  20,  1927,  procedure 
upon  nonmineral  applications  filed  subse- 
quent to  applications  for  prospecting  per- 
mits and  leases.  Cir.  No.  1021  (July  21, 
1925;  51  L.D.  167),  modified.  (Cir.  No. 
1136.)  52-241 

The  pendency  of  an  application  to  make 
homestead  entry  does  not  preclude  like 
applications  by  others  for  the  same  land, 
and  if  the  first  application  be  withdrawn 
or  rejected  for  any  reason  other  pending 
applications  will  receive  recognition  in  the 
order  of  time  that  they  were  filed.    52-693 

Where  a  senior  application,  filed  for  320 
acres  under  the  enlarged  homestead  act, 
was  rejected  because  the  land  was  not  sub- 
ject to  entry  under  that  act  an  allowable 
intervening  junior  application  becomes  the 
senior  right  and  will  prevail  over  a  later 
settlement  and  claim  for  160  acres  under 
section  2289,  Revised  Statutes,  by  the  orig- 
inal applicant.  53-23 

The  intervention  of  an  adverse  claim  in 
the  form  of  an  application  to  make  entry 
by  a  qualified  applicant  prior  to  the  filing 
of  an  application  to  reinstate  a  properly 
canceled  homestead  entry  where  residence 


was  not  of  the  character  contemplated  by 
section  2291,  Revised  Statutes,  as  amended 
by  the  act  of  June  6,  1912  (37  Stat.  123), 
prevents  the  application  of  the  rule  an- 
nounced in  Slette  v.  Hill   (47  L.D.  108). 

53-75 

The  rule  that  an  application  to  make 
entry  of  land  subject  thereto  by  a  qualified 
applicant  is  equivalent  to  an  entry  so  far 
as  the  applicant  is  concerned,  and  while 
pending  reserves  the  land  from  other  dis- 
position, cannot  be  invoked  by  a  subsequent 
applicant  to  defeat  a  claim  initiated  before 
the  prior  application  was  rejected,  as  the 
rule  is  but  an  application  of  the  doctrine 
of  relation,  which  cannot  be  invoked  by 
one  not  in  privity  with  the  first  applicant. 

55-605 

An  appeal  to  the  Secretary  of  the  In- 
terior from  a  decision  of  the  Director  of 
the  Bureau  of  Land  Management  will  be 
dismissed  when  notice  of  appeal  is  not 
filed  within  30  days  from  service  upon  the 
appellant  of  the  decision  from  which  an 
appeal  is  taken.  61-337 

VI.  REINSTATEMENT 

An  examination  of  the  cases  wherein  the 
Department,  following  erroneous  action  in 
canceling  entries,  selections,  and  other 
filings,  has  later  declined  to  reinstate 
them,  discloses  that  there  were  commonly 
present  in  such  cases  elements  of  affirma- 
tive acquiescence  in  the  decision  sought  to 
be  vacated,  laches  in  passively  permitting 
the  initiation  of  adverse  rights,  or  other 
equitable  bar.  54-113 

VII.  RELINQUISHMENT 

Where  an  applicant  for  exchange  of  en- 
try of  lands  within  a  Federal  irrigation 
project  has  filed  relinquishment  prior  to 
the  determination  of  his  application,  an- 
other will  not  be  permitted  to  enter  the 
relinquished  lands  until  his  qualifications 
have  been  established  by  an  examining 
board,  and  until  he  has  filed  a  written 
statement  that  he  has  knowledge  that  the 
lands  are  classed  as  unproductive  and  in- 
sufficient to  support  a  family  after  pay- 
ment of  water  charges,  a  waiver  of  right 
to  relief  under  the  adjustment  act  of  Dec. 
."),  1924,  and  consent  to  pay  construction 
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charges  should  the  lands  be  subsequently 
embraced  within  a  productive  class. 

52-222 

Relinquishment  of  a  homestead  entry  as 
to  part  of  a  forty-acre  legal  subdivision, 
on  the  ground  that  it  is  mineral  in  char- 
acter, will  not  be  accepted  unless  the  min- 
eral character  of  the  tract  sought  to  be 
relinquished  is  shown  to  have  been  estab- 
lished in  accordance  with  the  require- 
ments of  the  General  Mining  Regulations. 

54-228 

A  purchase  of  a  relinquishment  of  public 
lands  is  a  valid  contract,  conferring  rights 
against  the  vendor  but  none  against  the 
United  States,  a  relinquishment  not  being 
a  quitclaim  but  a  release  running  to  the 
Government  and  to  it  surrendering  all 
rights  in  the  lands.  56-282 

The  filing  of  a  relinquishment  of  a  home- 
stead entry  operates  eo  instanti  not  only 
to  restore  its  lands  to  the  Government  res- 
ervoir of  public  lands  but  to  affect  them 
with  whatever  burdens  or  status  would 
previously  have  attached  to  them  save  for 
the  life  of  the  entry.  Held,  1.  That  when 
the  designation  of  lands  including  those 
of  a  stock-raising  homestead  entry  is  can- 
celed during  the  life  of  said  entry,  the  lands 
thereof  assume  the  status  of  undesignated 
lands  immediately  upon  their  restoration 
to  the  Government  through  the  filing  of  a 
relinquishment  and  are  again  subject  to 
stock-raising  homestead  entry  only  in  the 
event  of  redesignation.  2.  That  a  pur- 
chaser of  a  relinquishment  of  such  lands 
has  no  preferred  status  as  against  the 
Government  but  only  that  of  an  ordinary 
applicant.  56-282 

APPROPRIATIONS 
(See  also  Expenditures;   Funds) 

The  general  provision  contained  in  prior 
appropriation  acts  authorizing  the  sale  of 
surplus  male  reindeer  belonging  to  the 
United  States  in  the  Territory  of  Alaska 
was  not  repealed  by  the  mere  failure  to  con- 
tinue it  in  the  latest  appropriation  acts, 
but  the  proceeds  derived  from  such  sales 
cannot  be  used  to  augment  the  specific  ap- 
propriation contained  in  the  later  legisla- 
tion for  the  support  of  reindeer  stations 
and  for  the  care  and  management  of  the 
reindeer  industry.  53-71 


Indian  irrigation  projects  are  con- 
structed pursuant  to  special  acts  of  Con- 
gress and  annual  appropriations  from  the 
Treasury,  and  the  moneys  resulting  from 
payment  of  construction  charges,  etc.,  are 
returned  to  the  Treasury  as  general  funds, 
whereas  the  Reclamation  Act  fund  is  in 
fact  a  revolving  trust  fund,  money  ex- 
pended therefrom  being  returned  thereto 
by  the  owners  of  the  lands  benefited,  to 
be  again  expended  in  connection  with 
Reclamation  Act  projects.  54-90 

The  act  of  June  30,  1932  (47  Stat.  446), 
which  transferred  to  the  Secretary  of  the 
Interior  all  of  the  authority  theretofore 
conferred  upon  the  Board  of  Road  Com- 
missioners in  Alaska  and  the  Secretary  of 
War  relating  to  the  construction  and  main- 
tenance of  roads  and  trails  in  that  Ter- 
ritory, carried  with  the  transfer  authority 
to  anticipate  the  appropriations  for  the 
supervision  of  that  activity  to  the  extent 
and  under  the  conditions  stated  in  the 
act  of  Feb.  12, 1925  ( 43  Stat.  930 ) .      54-125 

A  contract  made  in  one  fiscal  year  is  a 
proper  basis  for  payments  out  of  funds 
appropriated  for  the  following  fiscal  year 
(1)  when  it  was  entered  into  after  the  ap- 
propriation act  for  the  second  year  was 
passed  but  before  that  year  began;  (2) 
when  it  contains  an  option  to  renew  which, 
after  appropriate  inquiry  to  see  that  the 
price  has  not  fallen  out  of  line  with  com- 
petitors' prices,  has  been  exercised ;  or  (3) 
when,  although  not  containing  an  option 
to  renew,  it  appears  that  it  will  be  more  ad- 
vantageous to  the  Government  to  continue 
under  the  old  contract  than  to  enter  into 
a  new  one.  58-24 

The  proviso  in  H.R.  7505,  77th  Cong.,  2d 
sess.,  that  no  funds  appropriated  pursuant 
to  the  act  shall  become  available  at  any 
time  "during  the  service  of  the  present 
Governor"  of  Puerto  Rico  is  unconstitu- 
tional because  (1)  it  constitutes  an  en- 
croachment upon  executive  power,  (2)  it  is 
a  bill  of  attainder,  and  (3)  it  violates  due 
process.  58-222 

Funds  appropriated  for  the  construction 
of  the  Davis  Dam  project  may  be  used  to 
defray  the  cost  of  excavating  archeologi- 
cal  sites  on  lands  owned  by  the  Govern- 
ment in  order  to  preserve  from  loss  by 
flooding  valuable  relics  belonging  to  the 
Government  which  would  necessarily  be 
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lost  otherwise  as  a  result  of  the  construc- 
tion of  the  project  and  the  spreading  of 
the  waters  in  the  reservoir.  59^-465 

An  appropriation  for  salaries  and  other 
expenses  of  subdivisions  of  a  department 
which  has  been  created  by  the  valid  exer- 
cise of  the  executive  power  vested  in  the 
head  of  such  department  is  an  appropria- 
tion   for    purposes    authorized    by    law. 

60-111 

ASSISTANT  SECRETARIES  OF  THE 
INTERIOR 

The  authority  of  the  Secretary  under 
section  439,  Revised  Statutes,  to  prescribe 
the  duties  of  the  Assistant  Secretary  has 
like  application  with  respect  to  the  First 
Assistant  Secretary.  52-230 

Where  the  statute  authorizes  an  Assist- 
ant Secretary  of  an  executive  department 
to  perform  such  duties  as  may  be  assigned 
to  him  by  the  Secretary,  he  acts  with  full 
power  equal  to  that  of  the  Secretary 
within  the  scope  of  his  assignment,  but 
has  no  power  beyond  that  prescribed ;  when 
acting  as  Secretary  he  is  authorized  to 
perform  the  duties  of  the  head  of  the 
department.  52-230 

The  statutes  creating  the  position  of 
Under  Secretary  and  the  positions  of 
Assistant  Secretary  do  not  contain  an  ex- 
press authorization  for  such  officials  to 
exercise  the  powers  of  the  Secretary  of 
the  Interior.  60-192 

The  Under  Secretary  and  the  Assistant 
Secretaries  are  not  authorized  to  delegate 
Secretarial  powers  to  subordinate  officials 
of  the  Department.  60-192 

The  Under  Secretary  and  the  Assistant 
Secretaries  are  only  authorized  to  exercise 
such  powers  as  are  delegated  to  them  by 
the  Secretary  of  the  Interior.  60-192 

AVULSION 

The  law  of  title  by  accretion  has  no  ap- 
plication to  lands  uncovered  by  an  avulsion 
resulting  in  a  change  in  the  course  of  a 
river,  and  the  Land  Department  retains 
sole  jurisdiction  to  survey  unsurveyed  pub- 
lic lands  thus  formed  and  to  dispose  of 


them  under  appropriate  laws. 


-113 


Land  that  has  been  cut  off  by  avulsion 
from  a  tract  of  land  owned  by  the  United 
States  abutting  on  a  watercourse  retains 
656477 — 63     vol.   52 4 


its  status  as  public  land,  but  one  who  has 
held  and  occupied  it  for  many  years  under 
claim  or  color  of  title  may  acquire  title 
thereto  under  the  act  of  Dec.  22,  1928  (45 
Stat.  1069)  or  under  some  other  applicable 
public-land  statute  as  against  one  attempt- 
ing to  enter  it  under  the  homestead  law. 

54-102 

Following  Federal  survey,  certain  un- 
disposed of  subdivisions  of  United  States 
public  lands  in  Nebraska  bordering  upon 
the  Missouri  River  were  washed  away  by 
that  river,  either  as  the  result  of  erosion 
or  avulsion,  and  later  restored,  augmented 
by  other  land,  the  result  of  accretion. 
Held,  That  title  to  the  surveyed  lands  so 
restored  or  uncovered  and  to  the  lands 
added  thereto  by  accretion  is  in  the  United 
States  and  not  in  the  owners  of  the  back 
lands  which  were  for  a  time  the  shore 
lands.  54-455 

The  Farmers  Banco,  comprising  583.4 
acres  of  land,  was  cut  from  Mexico  by  a 
flood  of  the  Colorado  River  in  1905.  In  the 
next  year  the  Bureau  of  Reclamation  took 
possession  of  the  banco  and  commenced 
improvements.  Under  the  provisions  of 
conventions  between  the  United  States  and 
Mexico,  the  International  Boundary  Com- 
mission on  Sept.  18,  1926,  decided  to  make 
an  order  for  the  elimination  of  the  banco 
to  the  United  States  on  the  ground  it  was 
cut  from  Mexico  by  avulsion.  The  order 
was  issued  Oct.  26,  1927.  Between  Sept. 
18,  1926,  and  Oct.  26,  1927,  the  Mexican 
government  by  an  instrument  dated  Oct. 
22,  1927  granted  the  land  in  the  banco  to 
one,  Alvarez.  There  had  arisen  a  differ- 
ence of  opinion  between  the  Department  of 
State  and  the  Attorney  General  as  to 
whether  the  Republic  of  Mexico  or  the 
United  States  was  the  sovereign  proprietor 
of  the  land  at  the  time  the  former  made  its 
grant  to  Alvarez,  but  it  was  agreed  that  the 
question  was  one  for  the  determination  of 
the  courts.  At  the  instance  of  the  State 
Department  the  Congress  passed  the  act  of 
May  6,  1937  (50  Stat.  131.)  By  this  act 
payment  was  authorized  to  the  Govern- 
ment of  Mexico  of  $20,000.  The  Govern- 
ment of  Mexico  declined  to  give  the  assur- 
ances provided  in  the  act  and  furnished 
evidence  that  on  Apr.  28,  1937,  Alvarez 
had  transferred  all  the  rights  pertaining 
to  him  under  his  claim  against  the  United 
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States  to  one,  Diaz.  Requests  were  made 
by  certain  holders  of  farm  units  under  the 
reclamation  acts  for  patent.  Held:  (2) 
That  the  issuance  of  a  patent  would  not 
be  justified  without  a  determination  by  a 
court  of  competent  jurisdiction  that  Al- 
varez had  no  rights  in  the  land.  (2)  That 
the  act  of  May  6, 1937  (50  Stat.  131)  would 
not  affect  the  right  of  the  United  States 
to  maintain  a  suit  to  remove  a  cloud  on 
its  title  created  by  the  grant  to  Alvarez. 
(3)  That  a  suit  by  the  United  States  to 
quiet  title  was  maintainable  on  two  theo- 
ries, one  being,  that  it  acquired  sovereignty 
over  the  banco  when  it  was  cut  from  Mex- 
ico by  avulsion  in  1905  by  virtue  of  the 
decision  of  the  International  Boundary 
Commission  and  the  grant  to  Alvarez  was 
therefore  invalid,  and  the  other  being,  that 
if  the  title  of  Alvarez  was  good  when  made, 
the  United  States  had  now  a  valid  title 
by  adverse  possession  under  applicable 
statutes  of  limitations.  57-238 

According  to  the  plat  of  survey  of  1845 
two  tracts  of  public  land  in  Arkansas  had 
for  their  east  boundary  the  west  bank  of 
the  Mississippi  River.  Between  1843  and 
1S80  the  waters  of  the  river  gradually 
eroded  and  submerged  all  of  the  land 
within  the  tracts  and  land  to  the  west 
thereof  and  the  main  channel  of  the  river 
ran  west  of  the  tracts,  but  following  this 
submergence,  land  in  the  form  of  a  sand 
bar  reappeared  within  the  boundaries  and 
to  the  full  extent  of  the  tracts,  the  re- 
appearance being  caused  by  the  westerly 
recession  of  the  waters  and  by  accretion 
to  private  land  in  Tennessee  which  in  1880 
had  attained  an  elevation  of  from  5  to 
10  feet  above  the  river.  By  an  avulsive 
change  in  the  course  of  the  river  in  1912, 
the  main  channel  of  the  river  ran  south- 
east of  the  land.  The  boundary  of  the 
Mississippi  River  between  Arkansas  and 
Tennessee  was  fixed  by  the  Supreme  Court 
on  June  3,  1940.  A  supplemental  survey 
by  the  General  Land  Office  disclosed  that 
but  2.02  acres  of  one  of  the  tracts  were 
in  Arkansas,  the  remainder  of  the  two 
tracts  being  in  Tennessee.  In  April  1934 
homestead  entry  was  allowed  for  the  two 
tracts  according  to  the  original  plat  of 
survey,  which  subsequent  to  the  filing 
of  supplemental  plat  of  survey  was  reduced 
to  the  2.02  acres  remaining  in  Arkansas. 


Held:  (1)  That  the  reappearance  of  the 
land  was  the  result  of  gradual  accretion 
to  the  land  in  Tennessee  before  the  avul- 
sive change  in  the  river  channel  and  the 
avulsion  was  not  the  cause  of  its  reappear- 
ance. (2)  That  when  the  land  became  a 
part  of  the  bed  of  the  Mississippi  River, 
the  title  thereto  became  vested  in  the 
State  or  States  within  whose  boundaries 
it  was  situated,  and  upon  its  reappearance, 
the  title  to  the  land  was  governed  by  the 
State  law.  (8)  That  neither  the  laws  of 
Arkansas  nor  Tennessee,  as  interpreted  by 
its  highest  court,  afford  sufficient  basis  for 
holding  that  the  reappeared  land  became 
the  property  of  the  United  States,  and  if 
the  Department  should  so  hold,  its  hold- 
ing would  not  bind  an  adverse  claimant. 
(//)  That  considering  the  act  of  Aug.  7, 
1846  (9  Stat.  66),  ceding  to  Tennessee  the 
public  land  south  of  the  Congressional 
Reservation  Line  and  the  legislative  his- 
tory of  the  act,  it  is  believed  to  have  been 
the  intent  and  purpose  of  Congress,  in 
order  to  settle  all  controversy  with  the 
State  and  to  rid  the  Federal  Government 
of  all  administration  of  the  remnants  of 
public  lands  in  the  State,  to  divest  itself 
of  all  ownership  and  jurisdiction  over  the 
public  lands  in  Tennessee  at  once  and  for- 
ever, and  though  the  act  of  cession  at  the 
time  of  its  enactment  passed  the  title  only 
to  land  ceded  by  North  Carolina,  it 
seems  improbable  that  it  was  the  in- 
tention that  the  United  States  was  to 
retain  its  ownership  and  apply  its  system 
of  disposition  under  the  public  land  laws 
to  such  small  fragments  of  public  lands 
in  Arkansas  that  wTere  washed  away  by 
gradual  changes  in  the  channel  of  the 
river,  but  subsequently  reappeared  in  the 
State  of  Tennessee.  (5)  That  it  had  not 
been  satisfactorily  shown  that  either  the 
lands  in  Arkansas  or  Tennessee  are  public 
lands  subject  to  disposition  under  the  pub- 
lic land  laws,  and  there  was  no  sufficient 
reason  for  surveying  any  part  of  them  as 
such.  58-242 

Where  the  medial  line  of  a  nonnavigable 
stream  constitutes  the  boundary  between 
Indian  land  and  public  land,  and  the  river 
channel  shifts  during  a  sudden,  heavy 
flood  to  a  new  location,  the  change  does 
not  affect  the  boundary  line,  and  the  land 
lying  between  the  old  medial  line  of  the 


AVULSION — BOULDER    CANYON    PROJECT    ACT,    I 


27 


river  and  the  new  medial  line  continues 
to  be  public  land  or  Indian  land,  as  it  was 
before  the  change.  60-387 

BOAKD  OF  INDIAN  COMMISSIONERS 

The  Board  of  Indian  Commissioners  cre- 
ated by  the  act  of  Apr.  10,  1869  (16  Stat. 
13),  although  provided  for  by  appropria- 
tions included  in  the  acts  covering  the  In- 
dian Service,  nevertheless  is  independent 
of  any  department  or  bureau  of  the  Gov- 
ernment, and  the  selection  and  compensa- 
tion of  its  personnel  are  matters  not  sub- 
ject to  the  jurisdiction  of  the  Department 
of  the  Interior.  53-589 

BOULDER   CANYON  PROJECT  ACT 
I.    GENERALLY 

In  the  award  of  a  contract  under  sub- 
section (a)  of  section  5  of  the  Boulder 
Canyon  Project  Act  the  Secretary  of  the 
Interior  is  not  required  to  accept  the  high- 
est bid  if  that  bid  is  in  excess  of  the  price 
that  can  be  realized  for  the  power  under 
competitive  conditions  at  competitive 
centers.  53-1 

The  Boulder  Canyon  Project  Act  and  the 
"policy  of  the  Federal  Water  Power  Act" 
make  the  "public  interest"  the  dominant 
consideration  in  the  award  of  contracts 
and  as  a  consequence  thereof  a  State,  as 
an  applicant,  does  not  have  an  absolute 
right  to  all  or  any  part  of  Boulder  Dam 
power,  but  it  is  within  the  discretion  of 
the  Secretary  of  the  Interior  to  make  allo- 
cation among  various  claimants  where  the 
public  interest  requires  it.  53-1 

The  primary  "public  interest"  in  con- 
tracts for  the  reimbursement  of  the  United 
States  for  its  investment  in  the  project 
required  by  subsection  (b)  of  section  4  of 
the  Boulder  Canyon  Project  Act  is  in  the 
soundness  of  the  contracts,  and  the  sol- 
vency of  the  contractor,  and  the  rights 
of  certain  States  or  municipalities  to  be 
preferred  in  the  award  of  contracts  are  sub- 
ordinate to  that  public  interest.  53-1 

The  term  "public  interest"  as  used  in 
subsection  (c)  of  section  5  of  the  Boulder 
Canyon  Project  Act  (45  Stat.  1057)  in 
conjunction  with  section  7  of  the  Federal 
Water  Power  Act  (41  Stat.  1063)  has 
reference  to  the  Government's  responsibil- 
ity, financial  and  otherwise,  to  all  the  peo- 


ple of  the  United  States  for  the  greatest 
good  to  be  derived  from  the  project  and  ex- 
cludes confinement  of  the  benefits  of  Boul- 
der Dam  power  to  one  locality  out  of  the 
many  that  comprise  the  "region"  capable 
of  service.  53-1 

The  discretionary  authority  of  the  Secre- 
tary of  the  Interior  under  the  Boulder 
Canyon  Project  Act  (45  Stat.  1057)  is  to 
be  controlled  by  the  public  interest  which 
requires  conservation  and  utilization  of 
the  navigation  and  water  resources  of  the 
region,  the  financial  security  of  the  United 
States,  and  equality  of  access  to  Boulder 
Dam  power  by  areas  comprising  the  region 
in  proportion  to  the  needs  of  the  appli- 
cants, provided  that  their  plans  for  its  uti- 
lization and  conservation  are  equally  well 
adapted.  53-2 

The  preference  conferred  by  subsection 
(c)  of  section  5  of  the  Boulder  Canyon 
Project  Act  (45  Stat.  1057)  is  limited  to 
the  States  named  therein,  but  aside  from 
that  preference  those  States  are  merely  on 
a  parity  with  municipalities  under  the 
Federal  Water  Power  Act,  except  as  be- 
tween a  State  and  one  of  its  own  munici- 
palities in  which  event  the  State's  right  is 
paramount.  53-2 

The  preference  of  a  State  or  municipal- 
ity for  allocation  of  power  in  conflict  with 
a  privately  owned  public  utility  under  sub- 
section (c)  of  section  5  of  the  Boulder 
Canyon  Project  Act  (45  Stat.  10.57)  and  in 
conformity  with  the  policy  expressed  in  the 
Federal  Water  Power  Act  is  a  preference 
in  consumptive  right  within  the  borders  of 
the  State  or  municipal  corporation,  but 
outside  of  their  respective  limits  the  State 
or  municipality  is  merely  on  a  parity  with 
any  other  public  utility  company  furnish- 
ing power  in  that  territory.  53-2 

The  purpose  of  subsection  (c)  of  sec- 
tion 5  of  the  Boulder  Canyon  Project  Act 
(45  Stat.  1057)  was  not  to  bestow  upon  a 
State  two  separate  preference  rights,  one 
under  the  exception  clause  of  that  subsec- 
tion, and  another  under  section  7  of  the 
Federal  Water  Power  Act  (41  Stat.  1063), 
but  merely  to  place  a  State  in  a  preferred 
position,  as  opposed  to  a  competing  munici- 
pality, in  view  of  the  possible  parity  of 
these  two  classes  of  applicants  under  the 
latter  act.  53-2 
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The  time  limit  fixed  by  subsection  (c)  of 
section  5  of  the  Boulder  Canyon  Project 
Act  (45  Stat.  1060)  within  which  a  State 
may  contract  under  the  preference  ac- 
corded to  it  has  reference  to  the  special 
exception  in  that  subsection  which  gives 
preference  to  a  State  over  a  competing 
municipality,  but  no  time  limit  is  placed 
upon  the  power  of  a  State  to  contract 
where  that  preference  is  not  invoked.    53-2 

The  Boulder  Canyon  Project  Act  (45 
Stat.  1057)  does  not  grant  a  preference  to 
the  city  of  Los  Angeles  over  other  munici- 
palities in  the  award  of  power.  53-3 

The  fact  that  all  of  the  stock  of  a  cor- 
poration is  owned  by  a  State  is  not  a 
sufficient  reason  for  bringing  the  corpora- 
tion within  the  preference  right  provision 
of  subsection  (c)  of  section  5  of  the 
Boulder  Canyon  Project  Act  (45  Stat. 
1060).  53-3 

The  preference  accorded  a  State  is  lim- 
ited to  power  which  the  State  proposes  to 
use  within  its  borders,  whether  the  appli- 
cation be  presented  under  section  7  of  the 
Federal  Water  Power  Act  (41  Stat.  1067) 
or  under  subsection  (c)  of  section  5  of 
the  Boulder  Canyon  Project  Act  (45  Stat. 
1060),  and  the  Secretary  of  the  Interior 
may  incorporate  in  the  allocation  to  the 
State  a  stipulation  to  that  effect.  53-3 

That  portion  of  section  5  of  the  Boulder 
Canyon  Project  Act  (45  Stat.  1060),  which 
provides  for  general  and  uniform  regula- 
tions contemplates  that  one  of  the  primary 
responsibilities  of  the  Secretary  of  the 
Interior  shall  be  the  fixing  of  financial  re- 
quirements and  rigid  examination  of  the 
financial  status  of  competing  bidders, 
whether  municipalities  or  privately  owned 
public  utilities.  53-3 

The  preference  right  accorded  a  State 
by  subsection  (c)  of  section  5  of  the 
Boulder  Canyon  Project  Act  (45  Stat. 
1060)  is  not  assignable  either  before  or 
after  the  execution  of  a  contract  by  a 
State,  but  a  contract  obtained  in  exercise 
of  the  preference  is  assignable,  subject, 
however,  to  all  restrictions  and  conditions 
contained  in  the  original  contract,  and 
without  diminution  of  the  States'  liability 
to  the  United  States  and  without  waiver 
of  the  requirement  of  financial  and  legal 
capacity  of  the  assignee.  53-3 


The  proviso  to  subsection  (c)  of  section 
5  of  the  Boulder  Canyon  Project  Act  (45 
Stat.  1060),  which  protects  a  State  or 
political  subdivision  thereof  from  fore- 
closure of  its  right  to  file  an  application 
because  of  nonauthorization  of  or  failure 
to  market  a  bond  issue,  until  the  expira- 
tion of  a  reasonable  time  therefor,  does 
not  preclude  the  Secretary  of  the  Interior 
from  determining  what  is  a  reasonable 
time  or  of  granting  an  application  to  an- 
other during  the  interval,  so  long  as  the 
right  of  the  preference  claimant  to  con- 
tract is  preserved.  53-3 

The  right  conferred  by  section  16  of  the 
Boulder  Canyon  Project  Act  (45  Stat.  1065) 
upon  commissioners  duly  authorized  under 
the  laws  of  any  ratifying  State  is  that  of 
advising  and  coordinating  in  the  correla- 
tion of  the  present  Boulder  Dam  undertak- 
ing with  reference  to  future  development, 
and  to  have  access  to  the  records  with  that 
end  in  view ;  but  they  are  not  to  direct  the 
Secretary  of  the  Interior  in  the  adminis- 
tration of  the  present  work  nor  is  that 
officer  in  any  wise  obligated  to  act  upon 
their  advice  contrary  to  his  own  judg- 
ment. 53-4 

Authority  to  contract  to  deliver  water 
from  a  canal  to  be  constructed  of  necessity 
carries  with  it  authority  to  contract  for  a 
canal  capacity  sufficient  to  carry  the  water 
to  be  delivered  in  addition  to  any  other 
water  to  be  carried,  if  said  canal  is  to 
carry  other  water.  54-414 

Nowhere  in  the  Boulder  Canyon  Project 
Act  (45  Stat.  1057)  is  there  any  specific 
limitation  upon  the  discretion  of  the 
Secretary  of  the  Interior  in  determining 
the  use  to  which  the  All-American  Canal 
shall  be  put  other  than  the  specific  direc- 
tion that  the  water  carried  therein  shall 
be  for  the  reclamation  of  public  lands  and 
for  other  beneficial  uses  exclusively  within 
the  United  States.  54-414 

Since  the  Boulder  Canyon  Project  Act 
provides  that  reimbursement  to  the  Gov- 
ernment for  outlay  for  the  canal  and  ap- 
purtenances provided  by  the  act  shall  be 
"in  the  manner  provided  in  the  Reclama- 
tion law,"  payment  in  advance  by  the  city 
of  San  Diego  is  not  required,  but,  instead, 
the  plan  followed  in  the  Reclamation 
Service,  namely,  payment  without  interest 
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extending  over  a  period  not  to  exceed  40 
years,  is  acceptable.  54-414 

Use  by  the  city  of  San  Diego,  California, 
of  water  obtained  from  the  All- American 
Canal,  will  be,  in  the  language  of  the 
Boulder  Canyon  Project  Act,  a  beneficial 
use  and  exclusively  within  the  United 
States,  and  accordingly,  a  contract  made 
by  the  Secretary  of  the  Interior  with  the 
city  of  San  Diego,  whereby  the  carrying- 
capacity  of  said  canal  is  to  be  increased, 
the  work  to  be  performed  by  the  United 
States  with  provision  made  for  repayment 
of  the  cost  by  the  city,  is  permissible  un- 
der the  terms  of  the  said  act.  54-414 

By  the  terms  of  Section  4(a)  of  the  Act 
of  Dec.  21,  1928  (45  Stat.  1058)  commonly 
known  as  the  Boulder  Canyon  Act,  it  is  pro- 
vided that  the  State  of  California  shall 
have,  each  year,  for  beneficial  consumptive 
use,  not  to  exceed  4,400,000  acre-feet  of 
water  from  lower  basin  of  the  Colorado 
River,  in  accordance  with  Article  III  (a) 
of  the  Colorado  River  Compact,  and  it  is 
further  provided  that  no  person  shall  ob- 
tain said  water  from  the  Colorado  River  ex- 
cept by  contract  entered  into  with  the  Sec- 
retary of  the  Interior  and  approved  by  that 
official.  Held,  That  the  provisions  of  the 
Act,  considered  in  the  light  of  the  compact, 
must  be  interpreted  as  forbidding  the  Sec- 
retary from  entering  into  a  contract  for  the 
storage  of  water  in  the  reservoir  contem- 
plated which  could  render  impossible  of 
fulfillment  the  allotment  yearly  to  the 
State  of  California  of  4,400,000  acre-feet 
of  water.  54-593 

Section  7  of  the  Boulder  Canyon  Project 
Act  (act  of  Dec.  21,  1928,  45  Stat.  1062) 
provides  that  the  net  proceeds  from  any 
power  development  on  the  All-American 
Canal  shall  be  paid  into  the  canal  fund 
until  the  equivalent  of  operation,  mainte- 
nance, and  construction  costs  shall  have 
been  paid.  The  PWA  and  REA  proposed 
making  loans  for  the  construction  of  power 
systems,  on  condition  that  the  gross 
revenue  of  such  systems  be  applied  to 
the  operation  and  maintenance  costs  and 
payment  of  bonds  securing  the  loans. 
Held,  That  the  United  States  is  entitled 
to  the  net  proceeds  from  the  power  system 
after  deductions  have  been  made  for  oper- 
ation and  maintenance  costs,  for  payment 
of  principal  and  interest  of  the  bonds,  and 


for  the  one-year  reserves  for  such  payments 
as  authorized  in  the  above-mentioned  loan 
agreements.  56-116 

The  provision  in  section  14  of  the  act 
of  Dec.  21,  1928  (45  Stat.  1065),  that 
"claims  of  the  United  States  arising  out  of 
any  contract  authorized  by  this  act  shall 
have  priority  over  all  others"  entitles  the 
United  States  thereto  only  so  long  as  the 
net  proceeds  from  power  development  are 
in    the   hands   of   the   irrigation   district. 

56-116 
BOUNDARIES 

(See  also  Accretion;  Avulsion;  Reliction; 
Surveys  of  Public  Lands) 

Where  the  definition  of  boundaries  is 
needed  to  give  precision  to  a  railroad  grant, 
requiring  a  survey  to  exclude  mineral 
lands,  the  cost  of  such  survey  must  be  paid 
by  the  grantee  and  the  Government  can 
withhold  patent  until  the  costs  are  paid ; 
the  provisions  of  paragraph  108  of  the  min- 
ing regulations  imposing  the  costs  of  survey 
upon  the  Government  are  inapplicable. 

52-81 

In  a  township  where  the  interior  section 
corner  monuments  cannot  be  found  the 
proper  method  of  determining  what  land 
passed  from  the  Government  by  patent  or 
grant  is  by  proportionate  measurement  be- 
tween existing  and  properly  restored  cor- 
ners on  the  township  boundaries  without 
regard  to  incidental  items  of  topography. 

52-452 

Items  of  topography  in  the  interior  of 
sections  are  based  upon  estimates  by  the 
surveyor  rather  than  upon  actual  measure- 
ments, and  represent  only  an  approxima- 
tion of  the  actual  positions  of  natural 
monuments  and  are  not  to  prevail  over 
courses  and  distances.  52-452 

Giving  to  the  words  "valley  of  the  Gila 
River"  their  ordinary  and  usual  interpreta- 
tion when  employed  in  the  Executive  order 
of  Aug.  5,  1873,  restoring  to  the  public 
domain  certain  lands  formerly  embraced 
within  the  San  Carlos  Indian  Reservation, 
an  entire  drainage  area  is  not  intended, 
the  word  "valley"  being  limited  to  its  usual 
meaning  as  embracing  lowlands  in  con- 
tradistinction to  mountain  slopes  and 
ridges.  55-560 

In  determining  the  boundaries  of  an  In- 
dian reservation  the  recognition  by  the  In- 
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terior  Department  of  a  boundary  as  such 
for  more  than  60  years  will  be  deemed  con- 
trolling. 55-560 

The  official  plat  of  the  survey  of  the 
Rancho  La  Bolsa  Chica,  made  in  1858,  ap- 
proved Jan.  14,  1861,  upon  which  patent 
issued  May  7,  1874,  indicated  that  the 
actual  shore  of  the  Pacific  Ocean  was  a 
boundary  of  the  rancho,  and  the  call  in 
the  grant  was  to  the  beach.  Any  lands 
lying  between  the  meander  line  as  de- 
lineated on  the  official  plat  and  the  actual 
shore  must  be  considered  as  part  of  the 
land  confirmed  by  the  grant,  inasmuch  as 
the  call  was  to  the  tidewater  as  a  boundary 
and  the  area  surveyed  together  with  that 
omitted  was  less  than  the  confirmee  was  en- 
titled to  under  the  grant.  The  cases  in 
the  Department  and  in  the  courts  are  num- 
erous where  title  to  land  meandered  along 
a  nonnavigable  body  of  water  has  been  held 
to  extend  to  such  waters.  56-276 

The  line  of  ordinary  high  water  mark  in 
a  navigable  stream  does  not  mean  the 
height  reached  by  unusual  floods,  nor  by 
great  annual  rises  in  the  stream,  but  the 
line  which  ordinary  high  water  usually 
reaches.  57-228 

The  question  of  the  boundary  between 
the  land  below  and  above  ordinary  high 
water  mark  in  a  navigable  stream  is  neces- 
sarily a  federal  question.  57-228 

According  to  the  plate  of  survey  of  1845 
two  tracts  of  public  land  in  Arkansas  had 
for  their  east  boundary  the  west  bank  of 
the  Mississippi  River.  Between  1843  and 
1880  the  waters  of  the  river  gradually 
eroded  and  submerged  all  of  the  land 
within  the  tracts  and  land  to  the  west 
thereof  and  the  main  channel  of  the  river 
ran  west  of  the  tracts,  but  following  this 
submergence,  land  in  the  form  of  a  sand 
bar  reappeared  within  the  boundaries  and 
to  the  full  extent  of  the  tracts,  the  re- 
appearance being  caused  by  the  westerly 
recession  of  the  waters  and  by  accretion 
to  private  land  in  Tennessee  which  in  1880 
had  attained  an  elevation  of  from  5  to 
10  feet  above  the  river.  By  an  avulsive 
change  in  the  course  of  the  river  in  1912, 
the  main  channel  of  the  river  ran  south- 
east of  the  land.  The  boundary  of  the 
Mississippi  River  between  Arkansas  and 
Tennessee  was  fixed  by  the  Supreme  Court 
on  June  3,  1940.     A  supplemental  survey 


by  the  General  Land  Office  disclosed  that 
but  2.02  acres  of  one  of  the  tracts  were 
in  Arkansas,  the  remainder  of  the  two 
tracts  being  in  Tennessee.  In  April  1934 
homestead  entry  was  allowed  for  the  two 
tracts  according  to  the  original  plat  of 
survey,  which  subsequent  to  the  filing 
of  supplemental  plat  of  survey  was  reduced 
to  the  2.02  acres  remaining  in  Arkansas. 
Held:  (1)  That  the  reappearance  of  the 
land  was  the  result  of  gradual  accretion 
to  the  land  in  Tennessee  before  the  avul- 
sive change  in  the  river  channel  and  the 
avulsion  was  not  the  cause  of  its  reappear- 
ance. (2)  That  when  the  land  became  a 
part  of  the  bed  of  the  Mississippi  River, 
the  title  thereto  became  vested  in  the 
State  or  States  within  whose  boundaries 
it  was  situated,  and  upon  its  reappearance, 
the  title  to  the  land  was  governed  by  the 
State  law.  (3)  That  neither  the  laws  of 
Arkansas  nor  Tennessee,  as  interpreted  by 
its  highest  court,  afford  sufficient  basis  for 
holding  that  the  reappeared  land  became 
the  property  of  the  United  States,  and  if 
the  Department  should  so  hold,  its  hold- 
ing would  not  bind  an  adverse  claimant. 
(4)  That  considering  the  act  of  Aug.  7, 
1846  (9  Stat.  66),  ceding  to  Tennessee  the 
public  land  south  of  the  Congressional 
Reservation  Line  and  the  legislative  his- 
tory of  the  act,  it  is  believed  to  have  been 
the  intent  and  purpose  of  Congress,  in 
order  to  settle  all  controversy  with  the 
State  and  to  rid  the  Federal  Government 
of  all  administration  of  the  remnants  of 
public  lands  in  the  State,  to  divest  itself 
of  all  ownership  and  jurisdiction  over  the 
public  lands  in  Tennessee  at  once  and  for- 
ever, and  though  the  act  of  cession  at  the 
time  of  its  enactment  passed  the  title 
only  to  the  land  ceded  by  North  Carolina, 
it  seems  improbable  that  it  was  the 
intention  that  the  United  States  was  to 
retain  its  ownership  and  apply  its  system 
of  disposition  under  the  public  land  laws 
to  such  small  fragments  of  public  lands 
in  Arkansas  that  were  washed  away  by 
gradual  changes  in  the  channel  of  the 
river,  but  subsequently  reappeared  in  the 
State  of  Tennessee.  (5)  That  it  had  not 
been  satisfactorily  shown  that  either  the 
lands  in  Arkansas  or  Tennessee  are  public 
lands  subject  to  disposition  under  the  pub- 
lic land  laws,  and  there  was  no  sufficient 
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reason  for  surveying  any  part  of  them  as 
such.  58-242 

Generally,  a  meander  line  along  a  bank 
or  shore  is  not  a  line  of  boundary,  the 
boundary  line  being  the  waterline  itself. 
There  are,  however,  exceptions  to  this 
general  rule.  Thus,  the  meander  line  is 
held  to  be  the  true  boundary  line  if  the 
meander  line  was  run  where  no  lake  or 
stream  calling  for  it  exists;  or  where  it 
is  established  so  far  from  the  actual  shore- 
line as  to  indicate  fraud  or  mistake ;  or  if, 
at  the  time  a  homestead  entry  is  made,  a 
large  body  of  land  previously  formed  by 
accretion  is  existing  between  the  meander 
line  and  the  water  of  the  stream.  In  such 
cases,  the  patent  will  be  construed  to  con- 
vey only  the  lands  within  the  meander 
line.  59^15 

The  general  rule  for  establishment  of 
side  lines  to  divide  alluvium  between  ad- 
joining riparian  owners  along  a  river  is  to 
give  each  proprietor  such  proportion  of 
the  new  shoreline  as  he  had  of  the  old 
shoreline.  This  is  appropriately  accom- 
plished by  measuring  the  whole  ancient  line 
of  the  river  affecting  the  area  involved 
and  computing  the  portion  of  that  line 
owned  by  each  riparian  proprietor;  then 
measuring  the  whole  length  of  the  new 
shoreline  and  appropriating  to  each  pro- 
prietor such  portion  of  the  new  line  as  he 
had  of  the  old  line ;  and  then  drawing  the 
side  lines  from  the  points  at  which  the 
proprietors  bounded  on  the  old  line  to  the 
points  of  division  thus  determined  on  the 
new  line.  Such  accretion  side  lines  do  not 
generally  run  cardinal  to  the  survey  lines. 
This  rule  is  followed  in  North  Dakota. 

59-416 

Generally  a  meander  line  of  a  water- 
course is  designed  only  to  show  the  sin- 
uosity of  a  stream  or  body  of  water;  the 
water  line  itself,  not  the  meander  line, 
constitutes  the  boundary  line.  Although 
the  meander  line  may  constitute  the  bound- 
ary where  there  has  been  fraud  or  such 
gross  error  as  amounts  to  fraud,  such 
fraud  or  gross  negligence  is  not  proven  by 
merely  showing  the  omission  of  some  land 
from  a  survey.  The  burden  of  proving  the 
survey  to  be  fraudulent  or  so  grossly 
erroneous  as  to  amount  to  a  fraud  is  upon 
the  person  who  seeks  so  to  categorize  the 
survey.  60-129 


A  swampland-selection  application  filed 
by  the  State  of  Louisiana  for  a  long  and 
relatively  narrow  strip  of  land  purport- 
edly existing  between  the  record  meander 
line  and  the  existing  shore  line  of  Moss 
Lake  and  Calcasieu  River  was  correctly  re- 
jected where  the  land  bounded  by  the 
meander  line,  as  shown  on  the  plat  of  a 
previous  survey,  had  been  patented  to  the 
State  under  the  swampland  laws  some  95 
years  ago,  since  the  State  had  not  made  a 
sufficient  showing  that  the  survey  was 
fraudulent  or  so  grossly  in  error  as  to 
constitute  a  fraudulent  survey.        60-129 

Where  the  medial  line  of  a  nonnavigable 
stream  constitutes  the  boundary  between 
Indian  land  and  public  land,  and  the  river 
channel  shifts  during  a  sudden,  heavy 
flood  to  a  new  location,  the  change  does 
not  affect  the  boundary  line,  and  the  land 
lying  between  the  old  medial  line  of  the 
river  and  the  new  medial  line  continues 
to  be  public  land  or  Indian  land,  as  it  was 
before  the  change.  60-387 

Where  land  which  was  originally  within 
the  boundaries  of  an  Indian  reservation 
has  been  eroded  away  by  the  current  of  a 
river  which  was  the  boundary  of  the  res- 
ervation, and,  after  being  submerged,  has 
reappeared  as  fast  land  attached  to  the 
opposite  bank,  the  land  is  no  longer  within 
the  reservation.  61-327 
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Statutes  describing  the  jurisdiction  of 
the  Indian  Office  and  of  the  Department  of 
the  Interior  with  respect  to  Indian  affairs 
are  not  to  be  construed  as  grants  of  new 
substantive  powers.  58-103 

The  Secretary  of  the  Interior  may  dele- 
gate to  the  Commissioner  of  Indian  Affairs 
authority  to  approve  advance  authoriza- 
tions for  the  sale  of  restricted  lands 
pledged  to  tribes  as  security  for  loans 
made  to  Indian  chartered  corporations. 
While  it  is  true  that  the  execution  of  the 
form,  which  cannot  be  revoked  by  the  In- 
dian debtor,  creates  in  effect  an  encum- 
brance on  restricted  land,  it  is  in  favor  of 
the  United  States  against  whom  the  re- 
strictions do  not  run  and  in  any  event  the 
ultimate  approval  of  the  conveyance  would 
constitute   necessarily   an   approval   of  a 
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prior  encumbrance.  The  delegation  could, 
therefore,  be  made  even  if  the  approval  of 
the  conveyance  were  not  delegable.    58-500 

The  Secretary  of  the  Interior  may  dele- 
gate to  the  Commissioner  of  Indian  Affairs 
authority  to  approve  "Receipt  and  Release 
Agreements"  settling  claims  of  damage  to 
allotted  lands  of  the  Five  Civilized  Tribes. 
Whatever  the  precise  nature  of  these 
agreements,  they  are  contracts  affecting 
restricted  land  which  are  subject  to  ap- 
proval by  the  Secretary  under  the  terms 
of  the  statutes  governing  the  lands  of  the 
Five  Civilized  Tribes.  Since  the  Secre- 
tary may  delegate  authority  to  remove  re- 
strictions, he  may  obviously  also  delegate 
the  authority  to  approve  an  agreement 
which  may  not  amount  to  a  transfer  of  an 
interest  in  the  restricted  lands.  No  sub- 
stantial risk  of  litigation  would  moreover 
be  involved  in  such  delegation.         58-500 

Under  sections  1  and  2  of  the  act  of  June 
25,  1910  (36  Stat.  855,  856,  25  U.S.C.  372 
and  373),  and  the  act  of  Dec.  24,  1942  (56 
Stat.  1080),  the  Secretary  of  the  Interior 
may,  subject  to  appeal  to  himself,  delegate 
to  the  Commissioner  of  Indian  Affairs 
power  to  determine  heirs  and  approve 
wills,  under  applicable  regulations,  which 
prescribe  the  governing  factors  and  the 
procedure  in  minute  detail.  While  this 
function  of  the  Secretary  is  quasi-judicial, 
it  has  little  or  no  discretionary  aspect. 
The  original  requirement  of  section  2  of 
the  act  of  June  25,  1910,  that  wills  must 
be  approved  by  the  Commissioner  of  In- 
dian Affairs,  as  well  as  by  the  Secretary 
of  the  Interior,  was  repealed  by  the  act 
of  Feb.  14,  1913  (37  Stat.  678,  25  U.S.C. 
373),  and  the  repeal  must  be  regarded 
as  deliberate.  Moreover,  the  motive 
originally  may  have  been  not  so  much 
to  secure  the  personal  approval  of  both 
the  Commissioner  and  the  Secretary,  but 
to  save  the  time  of  the  latter  by  permit- 
ting the  former  to  disapprove  the  will,  so 
that  no  further  action  by  the  Secretary 
would  be  necessary.  58-500 

Because  the  requests  for  further  delega- 
tion are  not  clear,  no  final  opinion  is  ex- 
pressed concerning  (1)  correspondence  in- 
volving trespass,  grazing  privileges,  hunt- 
ing and  fishing  rights  ;  (2)  leases  and  per- 
mits on  tribal  lands  except  where  tribal 
constitutions  or  statutes  require  depart- 


mental approval;  (3)  approvals  and  de- 
nials of  extensions  of  time  within  which 
timber  must  be  removed,  and  timber  sales 
and  contracts  for  the  cutting  and  delivery 
of  logs  on  the  Menominee  Reservation; 
and  (4)  claims  for  enrollment  rights  in 
Indian  tribes.  58-501 

The  Secretary  of  the  Interior  may  dele- 
gate to  the  Commissioner  of  Indian  Affairs 
the  approval  of  authorizations  for  travel 
which  under  the  existing  orders  of  the 
Secretary  require  his  approval.  The  rea- 
son for  this  conclusion  is  the  same  as 
that  stated  in  Solicitor's  memorandum  M- 
33180  of  June  14,  1943,  which  held  that 
such  a  delegation  could  be  made  because 
the  Standardized  Government  Travel  Reg- 
ulations permitted  delegation,  and  such 
delegation  could  be  made  by  the  Secretary 
to  the  head  of  a  bureau  in  conformity 
with  the  legislation  governing  the  relation- 
ship   of    the    Secretary    to    the    Bureau. 

58-501 

The  Secretary  of  the  Interior  may  dele- 
gate to  the  Commissioner  of  Indian  Affairs 
authorization  for  the  expenditure  of  tribal 
industrial  assistance  funds  for  tribal  en- 
terprises. Such  delegation  has  in  fact  al- 
ready been  made  under  the  terms  of  the 
amendments  to  part  29  of  the  Credit  Regu- 
lations approved  on  July  2,  1943.  The 
delegation  may  be  made  because  the  ap- 
plicable legislation  does  not  require  ap- 
proval by  the  Secretary ;  it  required  only 
that  the  regulations  shall  be  Secretarially 
prescribed.  58-501 

The  Secretary  of  the  Interior  may  dele- 
gate to  the  Commissioner  of  Indian  Affairs 
authority  to  make  contracts  pursuant  to 
the  Johnson-O'Malley  Act.  The  fact  that 
the  making  of  the  contract  involved  dis- 
cretionary elements  does  not  prevent  dele- 
gation, especially  since  the  Secretary  of 
the  Interior  is  given  wide  rule-making  au- 
thority under  the  statute.  58-501 

The  Secretary  of  the  Interior  may,  sub- 
ject to  existing  rules  and  regulations  and 
the  decisions  and  practices  of  the  Depart- 
ment, delegate  to  the  Commissioner  of 
Indian  Affairs  his  powers  in  connection 
with  the  alienation  of  Indian  lands.  Un- 
due weight  should  not  be  given  to  varia- 
tions of  phraseology  in  the  relevant 
statutes  since  the  administration  of  In- 
dian property  should  be  considered  as  a 
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single  activity  dominated  by  common  con- 
ceptions of  policy  in  particular  phases  of 
its  history.  The  debates  concerning  the 
relevant  legislation  and  the  size  of  the  sub- 
sequent appropriations  to  carry  it  out  re- 
veal a  full  awareness  on  the  part  of 
Congress  that  the  real  decisions  as  to  the 
alienation  of  Indian  property  were  made 
in  the  Indian  Office,  and  that  they  were 
departmental  rather  than  personal.  Al- 
though some  of  the  early  statutes  require 
the  Secretary's  "approval,"  such  a  pro- 
vision should  be  regarded  only  as  equiva- 
lent to  the  requirement  that  the  action  to 
be  taken  should  be  left  to  the  Secretary's 
discretion — a  form  of  provision  which  does 
not  in  itself  prevent  delegation  by  the  head 
of  a  department.  Although  the  act  of 
Mar.  1,  1907  (34  Stat.  1015,  1018,  25  U.S.C. 
405),  and  section  1  of  the  act  of  May  29, 
1908  (35  Stat.  444,  25  U.S.C.  404),  entrust 
the  management  of  the  proceeds  derived 
from  any  disposition  to  the  Commissioner 
of  Indian  Affairs,  it  would  be  misleading 
to  imply  a  presumption  against  delegation 
of  a  function  entrusted  to  the  Secretary 
merely  because  another  has  been  entrusted 
to  the  Commissioner,  especially  since  the 
separate  allocation  of  each  of  the  functions 
does  not  prevent  the  Secretary  from  exer- 
cising both,  and  its  only  practical  effect  is 
to  enable  the  Commissioner  to  act  without 
awaiting  instructions  from  the  Secretary. 
It  is  significant  that  section  1  of  the  final 
act  of  June  25,  1910  (36  Stat.  855,  25 
U.S.C.  372),  contains  the  provision:  "All 
sales  of  lands  allotted  to  Indians  author- 
ized by  any  other  Act  shall  be  made  under 
such  rules  and  regulations  and  upon  such 
terms  as  the  Secretary  of  the  Interior  may 
prescribe,"— a  form  of  provision  which 
clearly  supports  a  power  of  delegation. 
While  the  alienation  of  restricted  land 
is  a  matter  of  more  than  routine  impor- 
tance, and  the  Indian  is  a  ward  of  the 
United  States,  these  considerations  go  only 
to  the  policy  of  delegation.  If  regarded 
as  decisive  in  determining  the  legal  power 
to  delegate,  they  would  prevent  any  delega- 
tion in  the  field  of  Indian  Affairs.  58-499 
Under  general  principles  governing  the 
delegability  of  Secretarial  powers,  the 
function  of  reviewing  or  approving  tribal 
legislation  can  be  delegated  to  the  Com- 


missioner of  Indian  Affairs  as  well  as  to 
the  Under  Secretary  and  the  Assistant 
Secretaries  of  the  Interior.  58-556 

Sections  2103-2106  of  the  Revised  Stat- 
utes (25  U.S.C.  81-84,  1952  ed.)  provide 
among  other  things,  for  dual  action  by  the 
Secretary  of  the  Interior  and  the  Com- 
missioner of  Indian  Affairs  in  connection 
with  the  approval  of  contracts  between  at- 
torneys and  Indian  tribes  and  the  approval 
of  payments  made  thereunder.  The  ex- 
press language  of  this  legislation,  as  well 
as  its  legislative  history,  shows  that  it  was 
intended  that  these  provisions  be  complied 
with  literally,  and  for  this  reason  the  Sec- 
retary may  not  delegate  to  the  Commis- 
sioner the  functions  mentioned  which  are 
committed  to  the  Secretary.  Similar  func- 
tions, however,  which  are  committed  to  the 
Secretary  by  section  16  of  the  act  of  June 
18,  1934  (48  Stat.  984),  are  merely  veto 
powers  given  the  Secretary  under  legis- 
lation designed  to  enlarge  the  scope  of 
tribal  responsibility,  and  these  powers  may 
be  delegated  to  the  Commissioner  or  As- 
sistant Commissioner  by  the  Secretary  if 
he  so  desires.  59-189 

If  the  Secretary  issues  general  regula- 
tions to  guide  the  Commissioner  of  In- 
dian Affairs  in  the  exercise  of  the  delegated 
authority,  the  Secretary  has  unfettered  dis- 
cretion in  the  matter  of  delegating  to  the 
Commissioner  authority  to  act  under  the 
regulations  in  particular  instances  or  sit- 
uations which  come  within  the  scope  of  the 
regulations.  59-556 

The  Indian  Delegation  Act  (48  Stat. 
984)  authorizes  the  Secretary  to  delegate  to 
the  Commissioner  of  Indian  Affairs  the 
power  to  review  or  approve  tribal  legisla- 
tion. 59-556 

Under  general  principles  governing  the 
delegability  of  Secretarial  powers,  the 
function  of  reviewing  or  approving  tribal 
legislation  can  be  delegated  to  the  Com- 
missioner of  Indian  Affairs  as  well  as  to 
the  Under  Secretary  and  the  Assistant  Sec- 
retaries of  the  Interior.  59-556 

II.  REPAYMENT      AND      WATER      SERVICE 
CONTRACTS 

The  provisions  of  the  repayment  con- 
tracts between  the  United  States  and  the 
Flathead    irrigation    district,    the    Jocko 
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Valley  irrigation  district,  and  the  Mission 
irrigation  district,  which  limit  construc- 
tion costs  to  specified  amounts  per  acre 
but  include  power  development  costs  as 
part  of  the  construction  costs  of  the  Flat- 
head irrigation  project,  are  in  harmony  in 
this  respect  with  the  acts  of  Congress  in 
accordance  wTith  which  the  project  was 
built. 

Neither  the  language  of  the  Flathead 
project  legislation  nor  its  legislative  or 
departmental  history  reveals  any  inten- 
tion to  segregate  power  construction  costs 
from  irrigation  construction  costs,  so  far 
as  the  repayment  contract  requirements  of 
the  legislation  are  concerned. 

The  approval  of  the  repayment  con- 
tracts by  the  Department  constitutes  a 
practical  contemporaneous  construction  of 
the  requirements  of  the  legislation. 

Power  development  has  always  been  an 
integral  part  of  the  irrigation  project 
system. 

The  term  "construction  costs,"  as  em- 
ployed in  the  Flathead  project  legislation, 
includes  all  construction  costs. 

To  exclude  power  costs  from  construc- 
tion costs  would,  in  effect,  make  the  former 
a  deferred  obligation,  but  the  only  such 
obligation  specifically  deferred  is  the  ex- 
cess cost  of  the  Camas  division  of  the 
project.  The  fact  that  the  legislation  pro- 
vides that  the  power  construction  costs  are 
to  be  liquidated  first  from  the  net  power 
revenues  is  of  no  significance,  since  vari- 
ous other  obligations  were  also  to  be  liqui- 
dated from  these  revenues,  including  irri- 
gation construction  costs. 

The  lien  provisions  of  the  legislation  ap- 
ply to  power  as  well  as  irrigation  construc- 
tion costs  and  are  not  contingent  on  lack  of 
power  revenue. 

The  directions  in  the  legislation  for  the 
issuance  of  a  public  notice  refer  to  "the 
total  unpaid  construction  costs." 

The  maintenance  of  a  separate  book- 
keeping account  for  power  is  also  of  no 
significance,  since  power  revenues  are  set 
aside  for  certain  purposes. 

The  fact  that  the  power  development  is 
capable  of  continuous  expansion  only 
demonstrates  the  desirability  of  limiting 
the  power  costs. 

Repayment  contract  requirements  of 
irrigation    legislation    should    be    strictly 


construed  to  insure  the  reimbursement  of 
the  Government. 

Since  the  cost  limitations  on  the  Flat- 
head and  Mission  Valley  divisions  of  the 
project  have  already  been  exceeded,  no 
further  construction  may  be  undertaken 
without  securing  supplemental  repayment 
contracts  with  these  districts.  59^-30 

BUEEAU  0E  LAND  MANAGEMENT 

A  decision  of  an  officer  of  a  local  land 
office,  in  a  proceeding  in  which  the  United 
States  is  made  a  party,  is  subject  to  re- 
view sua  sponte  by  the  Commissioner  of 
the  General  Land  Office,  even  though  no  ap- 
peal be  filed  by  a  party  adversely  affected 
by  the  decision.  53-245 

The  power  of  supervision  possessed  by 
the  Commissioner  of  the  General  Land  Of- 
fice over  the  acts  of  the  register  of  a  local 
land  office  in  the  disposition  of  the  public 
lands  is  not  unlimited  or  an  arbitrary 
X>ower  and  it  cannot  be  exercised  so  as  to 
deprive  any  person  of  land  entered  and 
paid  for.  53-454 

A  party  aggrieved  by  final  decision  of  the 
Department  may  reopen  the  case  by  motion 
for  exercise  of  supervisory  authority  of 
the  Secretary  under  Rules  of  Practice 
(Rule  No.  85,  43  CFR,  1940,  221.82),  but 
the  Commissioner  of  the  General  Land  Of- 
fice (now  Director,  BLM)  is  without  au- 
thority to  disregard  a  departmental  deci- 
sion. 58-550 

Where  a  grazing  lease  is  issued  to  a  non- 
preference-right  applicant  while  the  con- 
flicting application  of  a  preference-right 
applicant  is  pending,  the  lease  will  be  can- 
celed to  the  extent  necessary  to  honor  the 
other  applicant's  statutory  preference. 
The  Bureau  of  Land  Management  may,  un- 
der the  circumstances  of  this  case,  correct 
its  previous  decision  made  in  violation  of 
its  statutory  duty.  60-11 

A  finding  by  the  head  of  a  district  land 
office  in  a  contest  proceeding  between  pri- 
vate parties,  in  which  the  Government  has 
intervened,  is  subject  to  review  by  the  Di- 
rector of  the  Bureau  of  Land  Management 
even  though  no  appeal  from  the  finding  has 
been  taken  by  either  party  to  the  contest 
or  by  the  Government.  60-342 
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The  authority  conferred  upon  the 
Director  of  the  Bureau  of  Land  Manage- 
ment to  reconsider  his  decisions  after  the 
filing  of  appeals  to  the  Secretary  does  not 
extend  to  those  cases  in  which  the  Direc- 
tor's decisions  indicate  that  other  persons 
have  an  interest  in  the  proceedings  ad- 
verse to  the  appellant.  61-407 

When  an  appeal  is  taken  to  the  Secre- 
tary from  a  decision  of  the  Director  of  the 
Bureau  of  Land  Management,  the  Director 
loses  his  jurisdiction  in  the  matter  and 
may  not,  thereafter,  in  the  absence  of  au- 
thority from  the  Secretary,  render  a  sup- 
plemental decision  in  the  matter.     61-407 

BUREAU  OF  MINES 

The  publication  of  a  report  of  the  Bu- 
reau of  Mines  concerning  the  nature  and 
cause  of  an  individual  mine  disaster  may 
be  made  public.  Section  3  of  the  act  of 
Feb.  25,  1013  (37  Stat.  681),  which  is  held 
to  authorize  such  publication,  is  not 
limited  by  section  4  of  that  act.  Solic- 
itor's opinion  of  Nov.  18,  1935  (M-28219) 
(unpublished)  insofar  as  inconsistent  with 
this  opinion,  overruled.  57-117 

Refusal  to  admit  an  inspector  of  the 
Bureau  of  Mines  to  a  coal  mine  is  a  viola- 
tion of  the  act  of  May  7,  1941  (55  Stat. 
177).  If  unopposed  by  physical  force,  an 
inspector  may  enter  a  coal  mine  in  spite 
of  the  opposition  of  the  owner,  but  the  use 
of  force  to  gain  entrance  is  not  justified. 
Entrance  to  mines  and  reports  from  owners 
may  probably  be  compelled  by  injunction. 

57-420 

Since  a  coal  prospecting  permittee  under 
the  leasing  act  of  Feb.  25,  1920,  possesses 
a  valuable  right  which  may  be  interpreted 
as  exclusive  even  against  the  Government, 
the  Government  should  obtain  the  consent 
of  the  permittee  to  exploration  for  coal  by 
the  Government  in  an  instrument  defining 
the  interests  of  both  parties,  A  similar 
agreement  should  be  executed  with  an  ap- 
plicant for  a  lease  who  has  made  a  coal 
discovery  under  a  prospecting  permit  and 
with  an  applicant  for  an  extension  of  a 
prospecting  permit  who  has  made  sub- 
stantial improvements  or  investments  for 
prospecting  under  his  permit.    No  agree- 


ment is  required  where  there  has  been 
filed  and  not  yet  granted  an  application 
for  a  permit  or  for  an  extension  of  a  per- 
mit under  which  no  substantial  improve- 
ments or  investments  have  been  made. 
The  Bureau  of  Mines  should  request  the 
General  Land  Office  to  deny  any  such  ap- 
plication when  the  Bureau  of  Mines  in- 
tends to  explore  the  area  itself.  No  agree- 
ment with  a  prospecting  permittee  is 
necessary  where  the  Bureau  of  Mines  in- 
tends to  explore  for  minerals  other  than 
those  covered  by  the  prospecting  permit. 

57-478 
A  non-Government  agency  engaged  in 
research  under  a  cooperative  agreement 
with  the  Bureau  of  Mines  is  not  an  in- 
strumentality of  the  Federal  Government, 
so  as  to  exempt  it  from  nondiscriminatory 
sales  or  use  taxes  imposed  by  a  State. 
Such  taxes  are  not  a  direct  burden  on  the 
Federal  Government  even  though  the  cost 
of  a  purchase  is  borne  by  the  Government. 

57-490 
In  the  absence  of  a  specific  statutory  pro- 
hibition, there  is  no  legal  objection  to  the 
employment  of  Canadian  contractors  to 
drill  for  strategic  minerals  in  Alaska  under 
the  act  of  June  7,  1939  (53  Stat.  811,  sec. 
7,  50  U.S.C.  98f ) .  The  domestic  preference 
act  of  Mar.  3, 1933  (47  Stat.  1520,  41  U.S.C. 
10(b) ),  is  not  applicable  since  the  drilling 
contract  is  not  a  contract  for  the  construc- 
tion, alteration,  or  repair  of  a  public  build- 
ing or  public  work.  58-124 
In  order  to  assure  the  production  of 
strategic  minerals  discovered  by  it,  the 
Bureau  of  Mines  may,  in  executing  agree- 
ments for  mineral  explorations  on  pri- 
vately owned  lands,  include  as  a  condition 
an  option  in  favor  of  the  United  States 
which  will  allow  an  authorized  agency  of 
the  Government  to  undertake  further  de- 
velopment and  production  of  the  minerals 
discovered.  58-179 
The  contribution  of  a  private  corpora- 
tion to  a  joint  investigation  with  the  Bu- 
reau of  Mines  cannot  be  made  by  paying 
the  salaries  of  Bureau  personnel  who  are 
placed  on  leave  without  pay  and  assigned 
to  the  joint  work  while  on  a  leave  status. 
The  contribution  of  the  party  cooperating 
with  the  Bureau  may  be  made  by  pay- 
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inent  to  the  Bureau,  and  may  be  measured 
by  the  salaries  and  expenses  of  the  Bu- 
reau's personnel  assigned  to  the  joint  work. 

58-201 

The  Bureau  of  Mines  may  procure  the 
performance  of  services  by  a  firm  of  en- 
gineers, as  independent  contractors  rather 
than  as  Government  employees,  upon  a  sat- 
isfactory showing  of  reasons  why  the  serv- 
ices are  not  to  be  performed  by  its  own 
personnel.  Lack  of  time,  space,  special 
machinery,  and  trained  personnel  may  be 
sufficient  reasons  for  having  the  work  per- 
formed by  an  independent  contractor. 

58-213 

The  fee  simple  title  to  the  land  is  in  the 
United  States  with  the  right  of  use  and 
occupancy  in  the  Navajo  Tribe  of  Indians. 
The  United  States  may  enter  into  a  lease 
with  the  Navajo  Tribe  with  the  consent 
of  the  tribe  and  the  approval  of  the  Secre- 
tary. While  the  act  of  June  30,  1834  (4 
Stat.  729)  prohibits  the  sale  or  lease  of 
lands  by  Indian  tribes  or  nations,  the  pro- 
hibition does  not  extend  to  the  sovereign. 
The  Bureau  of  Mines  is  authorized  to  erect 
permanent  improvements  on  leased  lands 
pursuant  to  the  act  of  Sept.  1,  1937  (50 
Stat.  885).  The  opinion  of  the  Attorney 
General  as  to  the  validity  of  title  pursuant 
to  Rev.  Stat.  355,  as  amended,  is  unneces- 
sary. 58-351 

An  official  of  the  Bureau  of  Mines,  whose 
invention  was  made  prior  to  Nov.  17,  1942, 
and  outside  the  general  scope  of  his  govern- 
mental duties,  is  not  required  by  Secre- 
tary's Order  1763  of  Nov.  17,  1942,  to  as- 
sign his  invention  to  the  United  States  and 
may  own  and  control  his  invention,  ir- 
respective of  whether  its  use  may  be  in  a 
mine  which  is  the  subject  of  investigation 
or  inquiry  by  the  Bureau  of  Mines.    58-355 

Irrespective  of  any  conflict  of  interest, 
a  member  of  the  Bureau  of  Mines  is  pro- 
hibited by  section  4  of  the  act  of  Feb.  25, 
1913  (37  Stat.  681),  from  having  any  in- 
terest in  a  mine  or  in  the  proceeds  of  a 
mine  concerning  which  the  Bureau  of 
Mines  is  conducting  any  investigation  of 
economic  or  other  inquiry.  58-355 

The  private  business  interest  of  officers 
and  employees  of  the  Bureau  of  Mines  may 
be  restricted  by  regulations  issued  by  the 
Secretary  of  the  Interior.  58-355 
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I.  GENERALLY 

Indian  irrigation  projects  are  con- 
structed pursuant  to  special  acts  of  Con- 
gress and  annual  appropriations  from  the 
Treasury,  and  the  moneys  resulting  from 
payment  of  construction  charges,  etc.,  are 
returned  to  the  Treasury  as  general  funds, 
whereas  the  Reclamation  Act  fund  is  in 
fact  a  revolving  trust  fund,  money  ex- 
pended therefrom  being  returned  thereto 
by  the  owners  of  the  lands  benefited,  to 
be  again  expended  in  connection  with 
Reclamation  Act  projects.  54-90 

Authority  to  contract  to  deliver  water 
from  a  canal  to  be  constructed  of  necessity 
carries  with  it  authority  to  contract  for  a 
canal  capacity  sufficient  to  carry  the  water 
to  be  delivered  in  addition  to  any  other 
water  to  be  carried,  if  said  canal  is  to 
carry  other  water.  54-414 

Although  the  Bureau  of  Reclamation, 
the  Bureau  of  Indian  Affairs,  the  National 
Park  Service,  and  the  Fish  and  Wildlife 
Service  are  all  interested  in  the  Columbia 
River  Reservoir  area,  its  administration  is 
vested  in  the  Secretary  of  the  Interior 
rather  than  in  any  particular  bureau,  and 
the  Secretary,  by  virtue  of  section  161  of 
the  Revised  Statutes  (now  5  U.S.C.  22), 
may  select  any  one  or  more  of  the  inter- 
ested agencies  to  administer  any  part  of 
the  reservoir  area.  59-149 

The  authority  conferred  by  the  reclama- 
tion laws  upon  the  Secretary  is  sufficiently 
broad  to  permit  the  roughing  in  of  farm 
distribution  systems  on  public  lands  as  an 
incident  of  the  construction  of  an  irriga- 
tion project.  59-299 
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Funds  appropriated  for  the  construction 
of  the  Davis  Dam  project  may  be  used  to 
defray  the  cost  of  excavating  archeologi- 
cal  sites  on  lands  owned  by  the  Govern- 
ment in  order  to  preserve  from  loss  by 
flooding  valuable  relics  belonging  to  the 
Government  which  would  necessarily  be 
lest  otherwise  as  a  result  of  the  construc- 
tion of  the  project  and  the  spreading  of  the 
waters  in  the  reservoir.  59-465 

Consultation  with  the  Fish  and  Wildlife 
Service  regarding  effect  which  the  im- 
pounding of  waters  will  have  upon  wild- 
life resources  must  take  place  at  an  early 
stage  in  the  planning  work  on  any  recla- 
mation project,  prior  to  the  authorization 
of    the    project    in    the    technical    sense. 

59-470 

Authority  to  determine  whether,  and  to 
what  extent,  funds  appropriated  to  the 
Bureau  of  Reclamation  shall  be  trans- 
ferred to  the  Fish  and  Wildlife  Service 
for  the  making  of  surveys  and  investiga- 
tions as  to  the  probable  effect  upon  wild- 
life resources  of  the  impounding  of  waters 
is  vested  in  the  Secretary  of  the  Interior. 

59-471 

The  existence  of  authority  in  section  2 
of  the  act  of  Mar.  10,  1934,  as  amended 
(31  U.S.C.  686),  for  the  transfer  of  funds 
from  the  Bureau  of  Reclamation  to  the 
Fish  and  Wildlife  Service  for  surveys  and 
investigations  does  not  prohibit  the  two 
Bureaus  from  entering  into  cooperative 
agreements  under  the  Economy  Act,  with 
transfers  of  funds  under  such  agreements 
from  the  Bureau  of  Reclamation  to  the 
Fish  and  Wildlife  Service,  for  services  to 
be  performed  by  the  latter  in  fields  other 
than  those  specifically  contemplated  by 
section  2.  59-471 

II.  ACCOUNTING 

Instructions  of  May  3,  1928,  accounts. 
Paragraph  85,  Cir.  No.  616  (Aug.  9,  1918, 
46  L.D.  513),  amended.     (Cir.  No.  1148.) 

52-365 

Section  236,  Revised  Statutes,  as  amended 
by  section  305  of  the  act  of  June  10, 
1921  (42  Stat.  24),  confers  upon  the  Gen- 
eral Accounting  Office  authority  to  settle 
and  adjust  all  claims,  demands,  and  ac- 
counts in  which  the  United  States  is  con- 
cerned either  as  debtor  or  creditor,  and 
the  decisions  of  the  accounting  officer  are 


controlling  upon  administrative  officers  of 
the  Government.  53-586 

Interest  accruing  upon  deferred  charges 
under  the  moratorium  act  of  Apr.  1,  1932 
(47  Stat.  75),  is  neither  a  construction 
charge  under  section  3,  nor  an  operation 
and  maintenance  charge  under  section  6 
of  the  extension  act  of  Aug.  13,  1914 
(38  Stat.  686),  and  is  not,  therefore,  sub- 
ject to  the  delinquency  penalty  imposed  by 
subsection  H  of  section  4  of  the  act  of 
Dec.  5,  1924.  54-86 

Where  a  water  user  or  water  users'  as- 
sociation or  irrigation  district  that  has 
been  granted  deferments  under  the  mora- 
torium act  of  Apr.  1,  1932  (47  Stat.  75), 
defaults  in  the  payment  of  the  annual  in- 
terest when  due,  simple  interest  may 
thereafter  be  charged  upon  the  sums  of 
interest  due  annually  upon  the  principal 
debt  as  long  as  they  remain  unpaid. 

54-86 

The  provisions  of  section  245.21(h)  (43 
CFR,  1944  Cum.  Supp.)  of  the  regulations 
of  Dec.  14,  1942,  which  permit  the  Secre- 
tary of  the  Interior  to  prescribe  a  uniform 
accounting  system  for  grantees  of  rights- 
of-way,  are  a  necessary  means  of  insuring 
uniform  reports  which  is  within  the  dis- 
cretionary authority  of  the  Secretary,  but 
because  the  purposes  of  the  Department 
are  fulfilled  by  the  grantee's  adoption  of 
a  system  of  accounting  prescribed  by  the 
Federal  Power  Commission  it  is  desirable 
that  this  section  of  the  regulations  should 
be  qualified  by  a  proviso  that  adoption  of 
such  system  shall  be  deemed  compliance 
with    the    requirement    of    this    section. 

58-608 

III.  ALLOCATION  OF  COSTS 

The  provisions  of  the  repayment  con- 
tracts between  the  United  States  and  the 
Flathead  irrigation  district,  the  Jocko 
Valley  irrigation  district,  and  the  Mission 
irrigation  district,  which  limit  construc- 
tion costs  to  specified  amounts  per  acre 
but  include  power  development  costs  as 
part  of  the  construction  costs  of  the  Flat- 
head irrigation  project,  are  in  harmony  in 
this  respect  with  the  acts  of  Congress  in 
accordance  with  which  the  project  was 
built. 

Neither  the  language  of  the  Flathead 
project  legislation  nor  its   legislative   or 
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departmental  history  reveals  any  inten- 
tion to  segregate  power  construction  costs 
from  irrigation  construction  costs,  so  far 
as  the  repayment  contract  requirements 
of  the  legislation  are  concerned. 

The  approval  of  the  repayment  con- 
tracts by  the  Department  constitutes  a 
practical  contemporaneous  construction  of 
the  requirements  of  the  legislation. 

Power  development  has  always  been  an 
integral  part  of  the  irrigation  project 
system. 

The  term  "construction  costs,"  as  em- 
ployed in  the  Flathead  project  legislation, 
includes  all  construction  costs. 

To  exclude  power  costs  from  construc- 
tion costs  would,  in  effect,  make  the 
former  a  deferred  obligation,  but  the  only 
such  obligation  specifically  deferred  is  the 
excess  cost  of  the  Camas  division  of  the 
project.  The  fact  that  the  legislation  pro- 
vides that  the  power  construction  costs 
are  to  be  liquidated  first  from  the  net 
power  revenues  is  of  no  significance,  since 
various  other  obligations  were  also  to  be 
liquidated  from  these  revenues,  including 
irrigation  construction  costs. 

The  lien  provisions  of  the  legislation 
apply  to  power  as  well  as  irrigation  con- 
struction costs  and  are  not  contingent  on 
lack  of  power  revenue. 

The  directions  in  the  legislation  for  the 
issuance  of  a  public  notice  refer  to  "the 
total  unpaid  construction  costs." 

The  maintenance  of  a  separate  book- 
keeping account  for  power  is  also  of  no 
significance,  since  power  revenues  are  set 
aside  for  certain  purposes. 

The  fact  that  the  power  development  is 
capable  of  continuous  expansion  only 
demonstrates  the  desirability  of  limiting 
the  power  costs. 

Repayment  contract  requirements  of 
irrigation  legislation  should  be  strictly 
construed  to  insure  the  reimbursement  of 
the  Government. 

Since  the  cost  limitations  on  the  Flat- 
head and  Mission  Valley  divisions  of  the 
project  have  already  been  exceeded,  no 
further  construction  may  be  undertaken 
without  securing  supplemental  repay- 
ment contracts  with  these  districts. 

59-30 


IV.  APPLICATION  OF  REVENUES 

The  proceeds  derived  from  the  sale  of 
male  reindeer  belonging  to  the  United 
States  in  the  Territory  of  Alaska  are  to  be 
deposited  in  the  Treasury  of  the  United 
States.  53-71 

Where  the  administrative  officers  of  the 
Government  fail  to  apply  the  net  profits 
derived  from  the  operation  of  a  project 
power  plant  annually  to  the  operation  and 
maintenance  costs  of  the  project  taken 
over  by  an  irrigation  district  as  required 
by  subsection  I  of  section  4  of  the  act  of 
Dec.  5,  1924  (43  Stat.  672),  and  such 
profits  together  with  the  amount  paid  by 
the  irrigation  district  would  have  liqui- 
dated the  debt  of  the  district,  no  penalty 
can  be  charged  against  the  district. 

53-257 

In  view  of  the  special  act  of  Mar.  4, 
1929  (45  Stat.  1562),  which  specifically 
prescribes  for  the  distribution  of  the  net 
proceeds  derived  from  the  operation  of  the 
Shoshone  power  plant  constructed  by  the 
United  States  at  the  Shoshone  Dam, 
Wyoming,  the  general  provision  contained 
in  subsection  I,  section  4,  of  the  act  of 
Dec.  5,  1924  (43  Stat.  672)  relative  to  the 
distribution  of  the  accumulated  net  profits 
derived  from  the  operation  of  project 
power  plants  has  no  application  to  that 
project.  53-427 

The  provision  in  section  14  of  the  act 
of  Dec.  21,  1908  (45  Stat.  1085),  that 
"claims  of  the  United  States  arising  out  of 
any  contract  authorized  by  this  act  shall 
have  priority  over  all  others"  entitles  the 
United  States  thereto  only  so  long  as  the 
net  proceeds  from  power  development  are 
in   the   hands   of   the   irrigation    district. 

56-116 

Section  7  of  the  Boulder  Canyon  Project 
Act  (act  of  Dec.  21,  1928,  45  Stat.  1062) 
provides  that  the  net  proceeds  from  any 
power  development  on  the  All-American 
Canal  shall  be  paid  into  the  canal  fund 
until  the  equivalent  of  operation,  mainte- 
nance, and  construction  costs  shall  have 
been  paid.  The  PWA  and  REA  proposed 
making  loans  for  the  construction  of  power 
systems,  on  condition  that  the  gross 
revenue  of  such  systems  be  applied  to 
the  operation  and  maintenance  costs  and 
payment  of  bonds  securing  the  loans. 
Held,  That  the  United  States  is  entitled 
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to  the  net  proceeds  from  the  power  system 
after  deductions  have  been  made  for  oper- 
ation and  maintenance  costs,  for  payment 
of  principal  and  interest  of  the  bonds,  and 
for  the  one-year  reserves  for  such  payments 
as  authorized  in  the  above-mentioned  loan 
agreements.  56-116 

V.   CONSTRUCTION 

The  act  of  Apr.  23,  1930  (46  Stat.  249). 
which  amended  section  43  of  the  act  of 
May  25,  1926,  was  not  a  relief  act,  rather 
an  act  which  authorized  moneys  paid  vol- 
untarily by  a  debtor  into  the  reclamation 
fund  for  construction  charges  on  the  un- 
productive portion  of  a  farm  unit  declared 
to  be  in  the  suspended  class  to  be  credited 
to  the  unpaid  balance  of  the  construction 
charge  on  the  productive  area  of  the  unit. 

53-323 

Authority  to  contract  to  deliver  water 
from  a  canal  to  be  constructed  of  neces- 
sity carries  with  it  authority  to  contract 
for  a  canal  capacity  sufficient  to  carry  the 
water  to  be  delivered  in  addition  to  any 
other  water  to  be  carried,  if  said  canal  is 
to  carry  other  water.  54-114 

Use  by  the  city  of  San  Diego,  California, 
of  water  obtained  from  the  All-American 
Canal,  will  be,  in  the  language  of  the 
Boulder  Canyon  Project  Act,  a  beneficial 
use  and  exclusively  within  the  United 
States,  and  accordingly,  a  contract  made  by 
Secretary  of  the  Interior  with  the  city  of 
San  Diego,  whereby  the  carrying  capacity 
of  said  canal  is  to  be  increased,  the  work 
to  be  performed  by  the  United  States  with 
provision  made  for  repayment  of  the  cost 
by  the  city,  is  permissible  under  the  terms 
of  the  said  act.  54-414 

In  the  construction  of  public  works,  a 
contract  by  the  Government  for  an  entire 
structure  is  valid,  even  though  funds  are 
not  at  the  time  available  for  its  completion, 
if  in  the  contract  it  is  provided  that  in  the 
event  the  necessary  allotment  or  appropri- 
ation of  funds  for  completion  of  the  struc- 
ture should  not  be  made,  the  Government 
is  to  be  released  from  all  liability  due  to 
such  failure  of  allotment  or  appropriation. 

54-432 

The  provisions  of  the  repayment  con- 
tracts between  the  United  States  and  the 
Flathead  irrigation  district,  the  Jocko  Val- 
ley irrigation  district,  and  the  Mission  irri- 


gation district,  which  limit  construction 
costs  to  specified  amounts  per  acre  but 
include  power  development  costs  as  part  of 
the  construction  costs  of  the  Flathead  ir- 
rigation project,  are  in  harmony  in  this  re- 
spect with  the  acts  of  Congress  in  ac- 
cordance with  which  the  project  was  built. 

Neither  the  language  of  the  Flathead 
project  legislation  nor  its  legislative  or 
departmental  history  reveals  any  intention 
to  segregate  power  construction  costs  from 
irrigation  construction  costs,  so  far  as  the 
repayment  contract  requirements  of  the 
legislation  are  concerned. 

The  approval  of  the  repayment  contracts 
by  the  Department  constitutes  a  practical 
contemporaneous  construction  of  the  re- 
quirements of  the  legislation. 

Power  development  has  always  been  an 
integral  part  of  the  irrigation  project 
system. 

The  term  "construction  costs,"  as  em- 
ployed in  the  Flathead  project  legislation, 
includes  all  construction  costs. 

To  exclude  power  costs  from  construc- 
tion costs  would,  in  effect,  make  the  for- 
mer a  deferred  obligation,  but  the  only 
such  obligation  specifically  deferred  is  the 
excess  cost  of  the  Camas  division  of  the 
project.  The  fact  that  the  legislation  pro- 
vides that  the  power  construction  costs 
are  to  be  liquidated  first  from  the  net 
power  revenues  is  of  no  significance,  since 
various  other  obligations  were  also  to  be 
liquidated  from  these  revenues,  including 
irrigation  construction  costs. 

The  lien  provisions  of  the  legislation  ap- 
ply to  power  as  well  as  irrigation  construc- 
tion costs  and  are  not  contingent  on  lack 
of  power  revenue. 

The  directions  in  the  legislation  for  the 
issuance  of  a  public  notice  refer  to  "the 
total  unpaid  construction  costs." 

The  maintenance  of  a  separate  book- 
keeping account  for  power  is  also  of  no 
significance,  since  power  revenues  are  set 
aside  for  certain  purposes. 

The  fact  that  the  power  development  is 
capable  of  continuous  expansion  only  dem- 
onstrates the  desirability  of  limiting  the 
power  costs. 

Repayment  contract  requirements  of  ir- 
rigation legislation  should  be  strictly  con- 
strued to  insure  the  reimbursement  of  the 
Government. 
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Since  the  cost  limitations  of  the  Flathead 
and  Mission  Valley  divisions  of  the  project 
have  already  been  exceeded,  no  further 
construction  may  be  undertaken  without 
securing  supplemental  repayment  contracts 
with  these  districts.  59-30 

The  authority  of  the  Secretary  under  the 
reclamation  laws  extends  to  the  construc- 
tion of  all  irrigation  features  or  works 
which  may  be  necessary  or  advisable  and 
practicable  to  provide  irrigation  facilities 
for  the  arid  lands  within  a  project  area. 

59-299 
VI.  DISTRIBUTION  SYSTEMS 

The  authority  conferred  by  the  reclama- 
tion laws  upon  the  Secretary  is  sufficiently 
broad  to  permit  the  roughing  in  of  farm 
distribution  systems  on  public  lands  as  an 
incident  of  the  construction  of  an  irriga- 
tion project.  59-299 

Where  the  topography  is  such  that  a 
farm  distribution  system  cannot  effect  the 
ready  spreading  of  water  by  gravity,  the 
leveling  of  such  public  lands  within  an  irri- 
gation project  for  prospective  farm  use  is 
authorized  by  the  reclamation  laws. 

59-299 
VII.  EXCESS  LANDS 

An  irrigation  district  may  bid  in  lands 
within  reclamation  entries  sold  for  charges 
assessed  by  the  district  under  the  author- 
ity conferred  upon  it  by  the  acts  of  Aug. 
11,  1916  (39  Stat.  506)  and  May  15,  1922 
(42  Stat.  541)  without  limit  as  to  acreage 
and  assign  them  to  persons  qualified  to 
acquire  them  under  the  act  of  June  23, 
1910  (36  Stat.  592),  as  amended,  but  pat- 
ents cannot  be  issued  to  the  district  pur- 
suant to  such  sales.  53-658 

The  prohibition  in  section  3  of  the  act 
of  Aug.  9, 1912  (37  Stat.  275)  against  hold- 
ing lands  within  reclamation  entries  in 
excess  of  160  acres  acquired  by  descent, 
will,  or  foreclosure  for  a  longer  period 
than  two  years  has  no  application  to  irri- 
gation districts  bidding  in  lands  under  the 
acts  of  Aug.  11,  1916  (39  Stat.  506)  and 
May  15,  1922  (42  Stat.  541),  but  section 
6  of  the  former  act  fixes  the  procedure  as 
to  them.  53-658 

VIII.  INVESTIGATIONS 

Funds  appropriated  for  the  construction 
of  the  Davis  Dam  project  may  be  used  to 
defray  the  cost  of  excavating  archaeologi- 


cal sites  on  lands  owned  by  the  Govern- 
ment in  order  to  preserve  from  loss  by 
flooding  valuable  relics  belonging  to  the 
Government  which  would  necessarily  be 
lost  otherwise  as  a  result  of  the  construc- 
tion of  the  project  and  the  spreading  of  the 
waters  in  the  reservoir.  59-465 

Authority  to  determine  whether,  and  to 
what  extent,  funds  appropriated  to  the 
Bureau  of  Reclamation  shall  be  trans- 
ferred to  the  Fish  and  Wildlife  Service 
for  the  making  of  surveys  and  investiga- 
tions as  to  the  probable  effect  upon  wild- 
life resources  of  the  impounding  of  waters 
is  vested  in  the  Secretary  of  the  Interior. 

59-471 

The  existence  of  authority  in  section  2 
of  the  act  of  Mar.  10,  1934,  as  amended 
(31  U.S.C.  686),  for  the  transfer  of  funds 
from  the  Bureau  of  Reclamation  to  the 
Fish  and  Wildlife  Service  for  surveys  and 
investigations  does  not  prohibit  the  two 
Bureaus  from  entering  into  cooperative 
agreements  under  the  Economy  Act,  with 
transfers  of  funds  under  such  agreements 
from  the  Bureau  of  Reclamation  to  the 
Fish  and  Wildlife  Service,  for  services  to 
be  performed  by  the  latter  in  fields  other 
than  those  specifically  contemplated  by 
section  2.  59-471 

IX.   OPERATION  AND  MAINTENANCE 

Where  the  administrative  officers  of  the 
Government  fail  to  apply  the  net  profits 
derived  from  the  operation  of  a  project 
power  plant  annually  to  the  operation  and 
maintenance  costs  of  the  project  taken 
over  by  an  irrigation  district  as  required 
by  subsection  I  of  section  4  of  the  act  of 
Dec.  5, 1924  (43  Stat.  672),  and  such  profits 
together  with  the  amount  paid  by  the 
irrigation  district  would  have  liquidated 
the  debt  of  the  district,  no  penalty  can  be 
charged  against  the  district.  53-257 

The  Federal  statutes  relative  to  the  pay- 
ment of  debts  and  demands  due  the  United 
States  do  not  require  the  acceptance  of 
money  only  in  the  settlement  of  such  debts 
and  demands,  and  accordingly  the  proper 
administrative  official  representing  the 
United  States  may,  where  it  would  be  to 
the  interest  of  the  United  States,  accept 
a  "call"  warrant  for  indebtedness  of  an 
irrigation  district  under  its  contract  with 
the  United  States  Reclamation  Service  for 
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operation  and  maintenance  of  storage 
works,  such  warrant  to  be  held  by  the 
United  States  until  paid.  54-264 

X.  RECLAMATION  FUND 

Indian  irrigation  projects  are  con- 
structed pursuant  to  special  acts  of  Con- 
gress and  annual  appropriations  from  the 
Treasury,  and  the  moneys  resulting  from 
payment  of  construction  charges,  etc.,  are 
returned  to  the  Treasury  as  general  funds, 
whereas  the  Reclamation  Act  fund  is  in 
fact  a  revolving  trust  fund,  money  ex- 
pended therefrom  being  returned  thereto 
by  the  owners  of  the  lands  benefited,  to 
be  again  expended  in  connection  with 
Reclamation  Act  projects.  54-90 

Scope  of  Authority  Granted  Reconstruc- 
tion Finance  Corporation  and  Secretary 
of  the  Interior  by  act  of  Jan.  22,   1932. 

54-216 

XI.  REIMBURSABILITY 

The  primary  "public  interest"  in  con- 
tracts for  the  reimbursement  of  the  United 
States  for  its  investment  in  the  project 
required  by  subsection  (b)  of  section  4 
of  the  Boulder  Canyon  Project  Act  is  in 
the  soundness  of  the  contracts  and  the 
solvency  of  the  contractor,  and  the  rights 
of  certain  States  or  municipalities  to  be 
preferred  in  the  award  of  contracts  is 
subordinate  to  that  public  interest.      53-1 

XII.  REPAYMENT  AND  WATER  SERVICE 
CONTRACTS 

A  contract  entered  into  between  the 
United  States  and  a  project  irrigation 
district,  organized  under  the  laws  of  the 
State  of  Montana,  whereunder  it  is  agreed 
by  the  district  that  it  will  collect  and  pay 
to  the  United  States  the  construction 
charges  due  the  latter,  does  not  intend 
that  there  shall  be  a  moratorium  between 
the  termination  of  the  payment  by  any 
individual  landowner  on  the  primary 
charge  and  the  beginning  of  payment  on 
the  secondary  charge,  where  the  comple- 
tion of  payments  of  the  primary  charge  on 
the  various  units  occurs  in  different  years. 

53-323 

Section  963  of  the  Wyoming  Compiled 
Statutes  of  1920  is  to  be  construed  in  con- 
junction with  sections  993  and  994  of  those 
statutes  and,  when  so  construed,  the  re- 
quirement in  the  former  section  that,  be- 


fore an  irrigation  district  shall  contract 
with  the  United  States  for  the  construc- 
tion, operation  and  maintenance  of  an  irri- 
gation system  for  the  benefit  of  the  dis- 
trict, an  election  shall  be  held  at  which  a 
majority  of  the  qualified  electors  present 
and  voting  shall  have  voted  in  favor  of 
such  contract,  is  fulfilled  where  the  voting 
is  by  proxy  upon  the  basis  of  the  quantity 
of  acreage  held  by  each  elector  as  author- 
ized   by    the    latter    mentioned    sections. 

53-334 

The  moratorium  act  of  Apr.  1,  1932  (47 
Stat.  75),  which  afforded  temporary  relief 
to  water  users  on  irrigation  projects  con- 
structed and  operated  under  the  Reclama- 
tion law,  being  a  relief  act,  should  be 
liberally  construed,  and  when  so  construed, 
sections  1  and  2  thereof,  which  are  de- 
scriptive of  the  two  large  bodies  of  water 
users,  namely,  organizations  and  individ- 
uals, include  the  nonconsenters  on  the 
Garland  Division  of  the  Shoshone  project, 
Wyoming,  and  on  other  projects.        54-13 

The  procedure  for  the  collection  of  de- 
faulted interest  upon  the  principal  debt  and 
of  simple  interest  which  may  accumulate 
upon  the  interest  due  from  a  water  user, 
water  users'  association,  or  irrigation  dis- 
trict, is  to  be  governed  by  the  terms  of 
the  contract  or  of  the  applicable  Federal 
statute;  but  where  neither  the  contract 
nor  the  statute  is  applicable  because  of  the 
particular  conditions,  then  the  remedy  is 
to  be  pursued  in  accordance  with  the  law 
of  the  State  in  which  the  project  is  located. 

54-86 

Use  by  the  city  of  San  Diego,  California, 
of  water  obtained  from  the  All-America n 
Canal  will  be,  in  the  language  of  the 
Boulder  Canyon  Project  Act,  a  beneficial 
use  and  exclusively  within  the  United 
States,  and  accordingly,  a  contract  made 
by  the  Secretary  of  the  Interior  with  the 
city  of  San  Diego,  whereby  the  carrying 
capacity  of  said  canal  is  to  be  increased, 
the  work  to  be  performed  by  the  United 
States  with  provision  made  for  repayment 
of  the  cost  by  the  city,  is  permissible  un- 
der the  terms  of  the  said  act.  54--414 

Nowhere  in  the  Boulder  Canyon  Project 
Act  (45  Stat.  1057)  is  there  any  specific 
limitation  upon  the  discretion  of  the 
Secretary  of  the  Interior  in  determining 
the  use  to  which  the  All-American  Canal 
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shall  be  put  other  than  the  specific  direc- 
tion that  the  water  carried  therein  shall 
be  for  the  reclamation  of  public  lands  and 
for  other  beneficial  uses  exclusively  within 
the  United  States.  54-414 

Since  the  Boulder  Canyon  Project  Act 
provides  that  reimbursement  to  the  Gov- 
ernment for  outlay  for  the  canal  and  ap- 
purtenances provided  by  the  act  shall  be 
"in  the  manner  provided  in  the  Reclama- 
tion law,"  payment  in  advance  by  the  city 
of  San  Diego  is  not  required  but,  instead, 
the  plan  followed  in  the  Reclamation  Serv- 
ice, namely,  payment  without  interest  ex- 
tending over  a  period  not  to  exceed  40 
years,  is  acceptable.  54-414 

The  common  object  of  the  acts  of  Apr. 
1,  1932  (47  Stat.  75)  and  Mar.  27,  1934  (48 
Stat.  500)  being  the  relief  of  settlers  on 
Reclamation  projects  by  extending  the 
period  of  payment  of  construction  charges, 
such  legislation  should  receive  a  liberal 
construction  and  the  two  acts  be  consid- 
ered in  pari  materia.  54-550 

Although  the  act  of  Apr.  1,  1932  (47 
Stat.  75),  for  the  relief  of  water  users  on 
irrigation  projects  of  the  Reclamation 
Service  by  extending  the  period  of  pay- 
ment of  construction  charges,  provides  for 
the  deferment  of  "regular  construction 
charges/'  and  a  charge  already  deferred  is 
not  a  regular  construction  charge,  it  does 
not  of  necessity  follow  that  the  deferred 
charges  cannot  be  further  deferred  under 
the  later  act  of  Mar.  27, 1934  (48  Stat.  500) , 
enacted  to  extend  the  operation  of  the 
earlier  act.  Such  a  further  extension 
comes  reasonably  within  the  scope  of  the 
language,  "all  similar  charges  coming  due 
for  the  year  1934"  contained  in  the  later 
act.  54-551 

The  provisions  of  the  repayment  con- 
tracts between  the  United  States  and  the 
Flathead  irrigation  district,  the  Jocko 
Valley  irrigation  district,  and  the  Mis- 
sion irrigation  district,  which  limit  con- 
struction costs  to  specified  amounts  per 
acre  but  include  power  development  costs 
as  part  of  the  construction  costs  of  the 
Flathead  irrigation  project,  are  in  har- 
mony in  this  respect  with  the  acts  of  Con- 
gress in  accordance  with  which  the  project 
was  built. 

Neither  the  language  of  the  Flathead 
project  legislation   nor   its   legislative   or 


departmental  history  reveals  any  inten- 
tion to  segregate  power  construction  costs 
from  irrigation  construction  costs,  so  far 
as  the  repayment  contract  requirements  of 
the  legislation  are  concerned. 

The  approval  of  the  repayment  contracts 
by  the  Department  constitutes  a  practical 
contemporaneous  construction  of  the  re- 
quirements of  the  legislation. 

Power  development  has  always  been  an 
integral  part  of  the  irrigation  project  sys- 
tem. 

The  term  "construction  costs,"  as  em- 
ployed in  the  Flathead  project  legislation, 
includes  all  construction  costs. 

To  exclude  power  costs  from  construc- 
tion costs  would,  in  effect,  make  the  former 
a  deferred  obligation,  but  the  only  such 
obligation  specifically  deferred  is  the  ex- 
cess cost  of  the  Camas  division  of  the  proj- 
ect. The  fact  that  the  legislation  pro- 
vides that  the  power  construction  costs  are 
to  be  liquidated  first  from  the  net  power 
revenues  is  of  no  significance,  since  vari- 
ous other  obligations  were  also  to  be  liq- 
uidated from  these  revenues,  including  ir- 
rigation construction  costs. 

The  lien  provisions  of  the  legislation  ap- 
ply to  power  as  well  as  irrigation  con- 
struction costs  and  are  not  contingent  on 
lack  of  power  revenue. 

The  directions  in  the  legislation  for  the 
issuance  of  a  public  notice  refer  to  "the 
total  unpaid  construction  costs." 

The  maintenance  of  a  separate  book- 
keeping account  for  power  is  also  of  no 
significance,  since  power  revenues  are  set 
aside  for  certain  purposes. 

The  fact  that  the  power  development  is 
capable  of  continuous  expansion  only 
demonstrates  the  desirability  of  limiting 
the  power  costs. 

Repayment  contract  requirements  of  ir- 
rigation legislation  should  be  strictly  con- 
strued to  insure  the  reimbursement  of  the 
Government. 

Since  the  cost  limitations  on  the  Flat- 
head and  Mission  Valley  divisions  of  the 
project  have  already  been  exceeded,  no  fur- 
ther construction  may  be  undertaken  with- 
out securing  supplemental  repayment 
contracts  with  these  districts.  59-30 

A  repayment  contract  entered  into  under 
subsection  (d)  which  prescribes  a  formula 
pursuant   to  which   the  amount   of  each 
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annual  installment  is  to  be  determined, 
which  formula  has  no  relationship  to  the 
"normal  and  percentages  plan"  authorized 
by  Congress  in  subsection  (d)  for  variable 
payments,  is  not  in  conformity  with  the 
requirements  of  the  Reclamation  Project 
Act  of  1939.  60-150 

The  verb  "to  fix,"  as  used  in  that  part  of 
subsection  (d),  section  9,  Reclamation 
Project  Act  of  1939  (43  U.S.C.  485h),  stat- 
ing that  the  general  repayment  obligation 
of  a  contracting  organization  "shall  be 
spread  in  annual  installments,  of  the  num- 
ber and  amounts  fixed  by  the  Secretary," 
means  to  establish  definitely,  so  that  the 
contracting  parties  know  how  many  in- 
stallments are  contemplated  by  the  con- 
tract and  how  much  money  is  involved  in 
each  installment.  60-150 

The  Secretary,  in  embarking  upon  a  pro- 
gram to  furnish  water  for  irrigation  pur- 
poses under  section  9(e),  Reclamation 
Project  Act  of  1939  (43  U.S.C.  485h)  is  not 
necessarily  limited  to  a  40-year  period  for 
effecting  the  reimbursement  to  the  United 
States  of  that  part  of  the  cost  of  the  con- 
struction of  works  connected  with  water 
supply  and  allocated  to  irrigation.    60-180 

After  executing  an  amendatory  repay- 
ment contract  with  an  irrigation  district 
under  sections  7(a)  and  7(c)  of  the  Recla- 
mation Project  Act  of  1939  (43  U.S.C.  485), 
the  classification  of  the  lands  of  the  district 
as  temporarily  or  permanently  unproduc- 
tive, made  under  sections  41  and  43  of  the 
Omnibus  Adjustment  Act  of  May  25,  1926 
(43  U.S.C.  sec.  423,  424(b)),  and  the  au- 
thority of  the  Secretary  of  the  Interior 
under  these  sections,  are  no  longer  effective 
unless  made  so  by  express  provisions  in  the 
amendatory  repayment  contract  and  in  the 
approval  act  of  the  Congress  required 
under  section  7(c)  ;  the  authority  of  the 
Secretary  of  the  Interior  in  the  premises 
is  that  in  section  8  of  the  Reclamation 
Project  Act  of  1939  (43  U.S.C.  sec.  485), 
and  it  can  be  exercised  only  upon  request 
of  the  irrigation  district  or  its  duly  author- 
ized representative.  61-154 

XIII.  WARREN  ACT 

Section  2  of  the  act  of  Feb.  21,  1911  (36 
Stat.  925),  authorizes  the  Secretary  of  the 
Interior,  "upon  such  terms  as  may  be 
agreed  upon,  to  cooperate  with  irrigation 


districts,  for  the  construction  or  use  of 
such  reservoirs,  canals,  or  ditches  as  may 
be  advantageously  used  by  the  Government 
and  irrigation  districts,  water  users  asso- 
ciations, corporations,  entrymen,  or  water 
users  for  impounding,  delivering,  and  car- 
rying water  for  irrigation  purposes." 
Ordinarily,  the  legal  effect  of  approval  of 
a  map  of  location  of  rights-of-way  by  the 
Secretary  pursuant  to  the  act  of  Mar.  3, 
1891  (26  Stat.  1095),  is  that  title  to  the 
rights-of-wTay  vests,  subject  only,  to  for- 
feiture by  judicial  decree  or  Act  of  Con- 
gress. Held,  rights-of-way  granted  under 
the  act  of  Mar.  3,  1891,  may  be  forfeited 
and  canceled  without  judicial  decree  or  Act 
of  Congress  if  (1)  they  are  granted  as  an 
incident  to  an  agreement  under  section  2 
of  the  act  of  Feb.  21, 1911,  (2)  the  approval 
or  reapproval  of  the  maps  of  rights-of-way 
is  made  subject  to  the  terms  of  the  agree- 
ment, and  (3)  the  agreement  provides  for 
such  forfeiture  or  cancellation.  56-98 

Section  1  of  the  Warren  Act  (act  of  Feb. 
21,  1911,  36  Stat.  925)  provides:  "That 
whenever  in  carrying  out  the  provisions 
of  the  reclamation  law,  storage  or  carrying 
capacity  has  been  or  may  be  provided  in 
excess  of  the  requirements  of  the  lands  to 
be  irrigated  under  any  project,  the  Secre- 
tary of  the  Interior,  preserving  a  first  right 
to  lands  and  entrymen  under  the  project, 
is  hereby  authorized,  upon  such  terms  as 
he  may  determine  to  be  just  and  equitable, 
to  contract  for  the  impounding,  storage, 
and  carriage  of  water  to  an  extent  not 
exceeding  such  excess  capacity  with  irriga- 
tion systems  operating  under  the  act  of 
August  eighteenth,  eighteen  hundred  and 
ninety-four,  known  as  the  Carey  Act,  and 
individuals,  corporations,  associations,  and 
irrrigation  districts  organized  for  or  en- 
gaged in  furnishing  or  in  distributing 
water  for  irrigation.  *  *  *"  Held,  That 
a  contract  made  by  an  irrigation  district, 
pursuant  to  the  Warren  Act,  and  providing 
for  the  delivery  of  an  aggregate  amount 
of  water  according  to  a  graduated  schedule 
"as  in  full  satisfaction  of  all  its  rights  to 
the  water,  *  *  *  both  natural  flow  and 
surplus  storage,"  limits  the  district's  use 
of  water  to  the  amounts  specified  in  the 
contract  schedule  at  any  given  time,  not- 
withstanding what  its  natural  flow  appro- 
priation may  be  under  State  law.      56-148 
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A  promise  to  the  United  States  by  an 
irrigation  district,  holding  a  natural  flow 
appropriation  right  under  State  law,  to 
accept  a  specified  graduated  flow  of  water 
annually  "in  full  satisfaction  of  all  its 
rights  to  the  water  *  *  *,  both  natural 
flow  and  surplus  storage,"  constitutes  a 
promise  to  forbear  the  exercise  of  its  na- 
tural flow  appropriation  right  in  considera- 
tion of  the  delivery  by  the  United  States  of 
the  regulated  supply  provided  for  in  the 
contract,  and  the  aggregate  amount  of 
water  specified  in  the  contract  con- 
sequently is  the  total  to  which  the  con- 
tractor is  entitled  annually.  56-149 

The  Farmers  Irrigation  District,  hold- 
ing a  right  under  the  laws  of  the  State  of 
Nebraska  to  appropriate  a  certain  amount 
of  the  natural  flow  of  the  North  Platte 
River,  agreed  with  the  United  States  to 
accept  a  certain  graduated  flow  "as  in 
full  satisfaction  of  all  its  rights  to  the 
water  of  the  North  Platte  River,  both 
natural  flow  and  surplus  storage."  By  a 
separate  contract  with  the  United  States 
it  agreed  to  carry  a  maximum  of  250 
second-feet  of  water  in  its  main  canal  for 
delivery  to  the  Northport  Irrigation  Dis- 
trict, a  Government  project  district. 
Held,  That  the  failure  of  the  Farmers 
Irrigation  District  to  deliver  water  to  the 
Northport  district,  although  itself  receiv- 
ing water  in  excess  of  its  Warren  Act 
schedule,  constituted  a  breach  of  its  car- 
riage contract  with  the  United  States. 

56-149 

When  the  aggregate  amount  of  water 
specified  for  delivery  by  the  United  States 
in  a  Warren  Act  contract  is  the  approxi- 
mate equivalent  of  three  acre-feet  per  acre 
annually,  the  limitation  imposed  by  State 
law  on  the  use  of  water,  no  sale  or  assign- 
ment of  a  water  right  is  effected.     56-149 

CITIZENSHIP 

Where  no  record  of  naturalization  can 
be  produced,  evidence  that  one  had  de- 
clared his  intention  of  becoming  a  citizen 
and  had  alleged  under  oath  in  an  applica- 
tion to  make  entry  of  public  land  that  he 
was  a  citizen  of  the  United  States  is  suffi- 
cient to  warrant  the  holding  in  a  land  case 
that  he  had  been  duly  naturalized  as  a 
citizen.     Boyd  v.  Thayer   (143  U.S.  135). 

53-648 


A  foreign-born  Indian,  an  enrolled  mem- 
ber of  an  American  Indian  Tribe  and  the 
son  of  an  alien  father  and  a  citizen 
mother  who  obtained  her  citizenship  on 
June  2,  1924,  while  he  was  a  minor,  is  a 
citizen  of  the  United  States,  provided  he 
was  residing  in  the  United  States  on  June 
2,  1924,  or  established  his  permanent  resi- 
dence therein  prior  to  attaining  majority. 

57-180 

The  treaty  of  Dec.  10,  1898  (30  Stat. 
1754),  did  not  make  the  Philippine  Islands 
an  integral  part  of  the  United  States. 
Under  that  treaty  the  native  inhabitants 
of  the  Philippine  Islands  were  impliedly 
denied  American  citizenship  until  Congress 
by  further  action  should  signify  assent 
thereto.  57-190 

The  Fourteenth  Amendment  to  the  Con- 
stitution of  the  United  States  does  not 
make  a  Filipino  ipso  facto  a  citizen  of  the 
United  States.  Nor  does  it  follow  from 
the  fact  that  a  Filipino  enjoys  certain  civil 
rights  under  the  Constitution  and  owes 
allegiance  to  the  United  States  that  he  is 
a  citizen  thereof.  57-190 

A  person  born  in  the  Philippine  Islands 
of  Filipino  parentage  is  not  a  citizen  of 
the  United  States  and,  if  he  has  not  filed 
his  declaration  of  intention  to  become  a 
citizen  of  the  United  States  in  the  manner 
prescribed  by  the  naturalization  laws,  is 
not  qualified  under  section  2289,  Revised 
Statutes,  43  U.S.C.  161,  218a,  to  make  an 
entry  under  the  Enlarged  Homestead  Act 
(act  of  Feb.  18,  1909,  35  Stat.  639,  43 
U.S.C.  218).  57-190 

Declarants  holding  first  citizenship 
papers  are  not  excluded  from  fishing  in 
Alaskan  waters  under  the  act  of  June  25, 
1938  (52  Stat.  1174,  48  U.S.C.  243),  amend- 
ing section  1  of  the  act  of  June  14, 1906  (34 
Stat.  263).  57-290 

A  Puerto  Rican  who  has  become  a  na- 
turalized United  States  citizen  in  the  afore- 
mentioned manner  (31  Stat.  77)  is  subject 
to  the  provisions  of  section  404(c)  of  the 
Nationality  Act  of  1940  (54  Stat.  1137) 
and  hence  will  lose  his  nationality  if  he 
has  resided  continuously  for  five  years  in 
any  foreign  state,  unless  he  returns  to  the 
United  States  before  two  years  after  the 
date  of  the  approval  of  that  act.       58-135 

A  person  born  in  Puerto  Rico  of  native 
parents    prior    to    its    cession    by    Spain 
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to  the  United  States  under  the  treaty  of 
peace  ratified  on  Apr.  11,  1899  (30  Stat. 
1754),  who  did  not  elect  thereunder  to 
remain  a  subject  of  Spain,  became  a  citi- 
zen of  Puerto  Rico  under  the  provisions  of 
the  Foraker  Act  of  Apr.  12,  1900  (31  Stat. 
77,  79;  48  U.S.C.  733),  and  acquired  the 
status  of  a  naturalized  citizen  of  the 
United  States  under  the  provisions  of  the 
Jones  Law  of  Mar.  2,  1917  (39  Stat.  951, 
953;  8  U.S.C.  602,  note).  58-135 

A  State  may  properly  be  regarded  as 
a  "citizen  of  the  United  States"  within  the 
meaning  of  that  term  as  used  in  the  Color 
of  Title  Act,  and  may  apply  for  the  bene- 
fits of  the  act.  60-465 

CLAIMS  AGAINST  THE  UNITED   STATES 

(See  also  Contracts;  Irrigation  Claims; 
Torts) 

The  term  "erroneously  allowed"  as  used 
in  the  act  of  June  16,  1880  (21  Stat.  287) 
has  reference  solely  to  erroneous  action  on 
the  part  of  the  Government,  and  furnishes 
no  authority  for  repayment  where  a  rail- 
road selection  list  was  canceled  on  relin- 
quishment filed  by  the  company  after  it 
was  ascertained  that  the  lands  were  not 
of  the  character  represented  at  the  date 
the  lists  were  tendered  to  the  district  land 
office.  53-46 

The  Government  cannot,  except  with  the 
consent  of  Congress,  be  sued  for  the  torts, 
misconduct,  misfeasance,  or  laches  of  its 
officers  or  employees,  but  it  is  liable  for 
property  taken  or  injured  by  its  employees 
for  public  use.  53-399 

Section  236,  Revised  Statutes,  as 
amended  by  section  305  of  the  act  of  June 
10,  1921  (42  Stat.  24),  confers  upon  the 
General  Accounting  Office  authority  to 
settle  and  adjust  all  claims,  demands,  and 
accounts  in  which  the  United  States  is  con- 
cerned either  as  debtor  or  creditor,  and 
the  decisions  of  the  accounting  officer  are 
controlling  upon  administrative  officers  of 
the  Government.  53-586 

As  a  general  rule,  no  administrative  offi- 
cer of  the  United  States  is  vested  with 
authority  to  extend  without  consideration 
the  time  of  payment  of  a  debt  due  the 
United  States.  54-335 

Whether  or  not  an  inventor  employed 
by  the  Interior  Department,  who  makes  an 
invention  while  so  employed  files  a  patent 


application  under  the  act  of  Mar.  3, 1883,  as 
amended  (35  U.S.C.  45),  the  Government 
is  immune  from  suit  for  the  use  of  the 
invention  and  is  prohibited  from  paying 
him  royalties  for  its  use  under  the  act  of 
June  25,  1910  (36  Stat.  851),  as  amended 
by  the  act  of  July  1,  1918  (40  Stat.  705; 
35  U.S.C.  68).  59-230 

CLAIMS  BY  THE  UNITED  STATES 

Instructions  of  May  3,  1928,  accounts. 
Paragraph  85,  Cir.  No.  616  (Aug.  9,  1918, 
46  L.D.  513),  amended.     (Cir.  No.  1148.) 

52-365 

Section  236,  Revised  Statutes,  as  amend- 
ed by  section  305  of  the  act  of  June  10, 
1921  (42  Stat.  24),  confers  upon  the  Gen- 
eral Accounting  Office  authority  to  settle 
and  adjust  all  claims,  demands,  and  ac- 
counts in  which  the  United  States  is  con- 
cerned either  as  debtor  or  creditor,  and 
the  decisions  of  the  accounting  officer  are 
controlling  upon  administrative  officers  of 
the  Government.  53-586 

Interest  accruing  upon  deferred  charges 
under  the  moratorium  act  of  Apr.  1,  1932 
(47  Stat.  75),  is  neither  a  construction 
charge  under  section  3,  nor  an  operation 
and  maintenance  charge  under  section  6 
of  the  extension  act  of  Aug.  13,  1914  (38 
Stat.  686),  and  is  not,  therefore,  subject 
to  the  delinquency  penalty  imposed  by  sub- 
section H  of  section  4  of  the  act  of  Dec. 
5,  1924.  54-86 

The  Federal  statutes  relative  to  the  pay- 
ment of  debts  and  demands  due  the  United 
States  do  not  require  the  acceptance  of 
money  only  in  the  settlement  of  such  debts 
and  demands,  and  accordingly  the  proper 
administrative  official  representing  the 
United  States  may,  where  it  would  be  to 
the  interest  of  the  United  States,  accept 
a  "call"  warrant  for  indebtedness  of  an 
irrigation  district  under  its  contract  with 
the  United  States  Reclamation  Service  for 
operation  and  maintenance  of  storage 
works,  such  warrant  to  be  held  by  the 
United  States  until  paid.  54-264 

The  provision  in  section  14  of  the  act 
of  Dec.  21,  1928  (45  Stat.  1065),  that 
"claims  of  the  United  States  arising  out  of 
any  contract  authorized  by  this  act  shall 
have  priority  over  all  others"  entitles  the 
United  States  thereto  only  so  long  as  the 
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net  proceeds  from  power  development  are 
in   the    hands   of   the   irrigation   district. 

50-116 
"Where  claimant  was  still  indebted  to  the 
Government  for  part  of  the  purchase  price 
of  the  subject  matter  of  the  claim,  under 
a  specific  reimbursable  agreement,  the 
superintendent  or  other  bonded  officer  of 
the  Indian  Service,  to  be  determined  by 
the  Secretary  of  the  Interior,  to  whom  pay- 
ment will  be  made  under  the  act  of  Feb. 
25,  1933  (47  Stat.  907),  should  be  gov- 
erned by  the  Reimbursable  Regulations  in 
order  to  protect  the  interests  of  the  Gov- 
ernment in  the  matter  of  the  unpaid  ac- 
count. 57-121 
An  administrative  officer  is  without  au- 
thority to  require  reimbursement,  either 
by  withholding  compensation  or  otherwise, 
from  an  employee  for  damage  to  Govern- 
ment property  caused  by  the  employee's 
negligence,  since  an  officer  or  employee 
may  not  be  administratively  deprived  of 
his  lawful  compensation,  and  is  as  much 
entitled  to  his  day  in  court  as  any  other 
citizen  against  whom  the  United  States 
may  assert  a  claim.  The  appropriate  pro- 
cedure is  to  refer  such  a  claim  to  the  De- 
partment of  Justice  for  action  if  a  request 
for  payment  is  unsuccessful.  57-334 
Moneys  legally  due  the  Government  un- 
der a  contract  and  not  paid,  by  reason  of 
a  mistake  of  law,  may  be  set  off  against  a 
subsequent     claim     of     the     contractor. 

57-500 
The  departmental  operation  and  mainte- 
nance assessments  constitute  a  first  lien 
in  favor  of  the  United  States,  and  delin- 
quencies in  the  payments  of  the  assess- 
ments are  properly  subject  to  the  interest 
penalty  provided  by  25  CFR  (1940)  100.8. 

58-41 
The  provisions  of  section  245.21(h)  (43 
CFR,  1944  Cum.  Supp.)  of  the  regulations 
of  Dec.  14,  1942,  which  permit  the  Secre- 
tary of  the  Interior  to  prescribe  a  uniform 
accounting  system  for  grantees  of  rights- 
of-way  are  a  necessary  means  of  insuring 
uniform  reports  which  is  within  the  dis- 
cretionary authority  of  the  Secretary,  but 
because  the  purposes  of  the  Department 
are  fulfilled  by  the  grantee's  adoption  of 
a  system  of  accounting  prescribed  by  the 
Federal  Power  Commission  it  is  desirable 
that  this  section  of  the  regulations  should 


be  qualified  by  a  proviso  that  adoption  of 
such  system  shall  be  deemed  compliance 
with    the    requirement    of    this    section. 

58-608 
COAL  LANDS 

A  coal-land  withdrawal  continues  to  be 
effective  so  long  as  it  remains  unrevoked, 
notwithstanding  that  the  withdrawn  lands 
had  been  classified  as  noncoal  prior  to  the 
withdrawal.  52-336 

A  coal-land  application  for  land  that 
presumptively  passed  under  a  school-land 
grant  is  not  a  "valid  claim"  within  the 
purview  of  the  saving  clause  of  the  leasing 
act  of  Feb.  25,  1920  (41  Stat.  437) .     52-503 

Section  3  of  the  act  of  June  22,  1910 
(36  Stat.  583)  authorizes  the  Secretary  of 
the  Interior  to  require  a  bond  before  allow- 
ing any  person  to  enter  upon  land  patented 
with  reservation  of  the  coal  to  the  United 
States  for  the  purpose  of  prospecting 
thereon,  but  when  the  right  to  mine  and 
remove  the  coal  has  been  acquired  his  au- 
thority to  require  such  a  bond  no  longer 
exists.  In  the  latter  event  the  owner  of 
the  surface  estate  may  by  proper  court 
proceedings  protect  himself  from  injury 
or    loss    in    his    improvements    or    crops. 

53-^44 

Instructions  of  Oct.  28,  1931,  coal  lands; 
action  upon  proof,  Rule  7,  Cir.  No.  276 
(Oct.  30,  1913,  42  L.D.  474)  amended. 
(Cir.  No.  1261.)  53-518 

Section  2  of  the  act  of  June  16,  1880  (21 
Stat.  287),  provides  that  "where,  from 
any  cause,  the  entry  has  been  erroneously 
allowed  and  cannot  be  confirmed,  the 
Secretary  of  the  Interior  shall  cause  to  be 
repaid  *  *  *  purchase  money  *  *  *  paid 
upon  the  same  *  *  *  whenever  such  entry 
shall  have  been  duly  canceled  by  the  Com- 
missioner of  the  General  Land 
Office  *  *  *."  Coal  land  entries  were 
canceled  because  (1)  the  entrymen  had 
been  guilty  of  fraudulent  and  illegal  con- 
duct, and  (2)  the  entries  should  not  have 
been  allowed  because  of  defects  apparent 
on  the  face  of  the  papers  filed.  The 
entrymen  then  applied  for  repayment  of 
the  purchase  price  of  the  lands,  pursuant 
to  the  statute.  Held:  (1)  The  applica- 
tions for  repayment  must  be  denied  be- 
cause one  of  the  grounds  for  cancellation 
of  the  entries  was  the  fraudulent  conduct 


COAL  LANDS COAL  LEASES  AND  PERMITS,  I 


47 


of  the  entrymen.  (2)  The  statute  (21 
Stat.  287)  is  construed  to  mean  that  where 
one  of  the  grounds  for  cancellation  of  an 
entry  is  fraud,  repayment  must  be  refused, 
even  though  in  addition  the  entry  has  been 
erroneously  allowed  because  of  mistake  or 
error  on  the  part  of  the  land  officers.  (3) 
The  statute  is  based  upon  equitable  prin- 
ciples, and  should  be  administered  accord- 
ingly, hence  applicants  for  repayment, 
whose  entries  have  been  canceled  partly 
because  of  their  fraudulent  conduct, 
should  be  denied  relief ;  the  "clean-hands" 
doctrine  should  be  applied.  56-73 

A  decision  in  a  patent  proceeding  that 
the  land  is  coal  in  character  is  res  judicata 
and  will  not  be  disturbed  in  an  action 
initiated  by  protest  against  issuance  of  oil 
and  gas  leases  unless  clearly  proved  to  be 
wrong.  58-550 

When  land  has  been  classified  as  val- 
uable for  coal  and  withdrawn  from  entry, 
selection  or  location  for  other  purposes, 
the  discovery  of  oil  and  the  issuance  of 
leases  do  not  affect  the  withdrawal  for 
coal  purposes  or  constitute  a  finding  that 
the  land  has  no  value  for  coal.  58-550 

The  mere  classification  of  land  as  coal 
land  does  not  bar  a  location  of  the  land 
under  the  mining  law  for  nonmetallic 
minerals  unless  in  fact  the  land  possesses 
value  for  coal.  58-753 

It  is  error  to  adjudge  a  mining  claim 
located  on  land  classified  as  coal  void  be- 
cause of  such  classification  without  giving 
the  claimant  thereof  an  opportunity  to  dis- 
pute the  classification.  58-754 

No  review  of  the  classification  of  land 
as  coal  land  is  warranted  upon  allegations 
of  incompleteness  or  inadequacy  in  the 
examination  of  the  land  upon  which  the 
classification  is  founded.  It  will  be  pre- 
sumed in  the  absence  of  proof  to  the  con- 
trary that  the  classification  was  based 
upon  a  proper  and  adequate  examination 
of  the  land.  58-754 

Where  there  is  substantial  evidence  to 
show  that  a  tract  of  land  contains  two 
beds  of  a  high-ranking  sub-bituminous 
coal  of  appreciable  thickness  and  heat 
value  which  are  subject  to  small-scale 
mining,  and  that  coal  from  the  same  beds 
in  adjoining  land  has  in  fact  been  mined 
and  sold,  the  land  will  be  considered  as 
valuable  for  coal   and  may  properly   be 


classified  as  coal  land,  so  that  it  is  not 
subject  to  location  under  the  mining  laws. 

60-343 
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I.  GENERALLY 

Instructions  of  Oct.  1,  1927,  payment  for 
coal  mined  pending  applications  for  lease 
or  permit.  Cir.  No.  953  (July  19,  1924,  un- 
published), supplemented.  (Cir.  No. 
1135.)  52-216 

Instructions  of  Mar.  6,  1931,  measure 
of  damages  in  coal  trespass  cases.  Cir. 
No.  953  (July  19,  1924,  unpublished), 
amended.     (Cir.  No.  1239.)  53-314 

Regulations  of  June  10,  1933,  in  re  coal 
trespass,  amending  Cir.  No.  953,  July  19, 
1924  (See  50  L.D.  501);  Cir.  No.  1135 
(Oct.  1,  1927,  52  L.D.  216)  and  Cir.  No. 
1309.  54-226 

Regulations  of  Oct.  30,  1933,  amending 
Cir.  679  (47  L.D.  489),  coal  land  regula- 
tions (Cir.  No.  1314).  54-318 

Circular  No.  1309  (Aug.  17,  1933,  54 
I.D.  226)  amended  Sept.  4,  1935.  (Cir. 
No.    1366.)      Coal    Trespass   Regulations. 

55-347 

The  issuance  of  leases  on  the  unreserved 
coal  lands  and  coal  deposits  in  Alaska  is 
within  the  discretion  of  the  Secretary  of 
the   Interior.  60-293 

The  determination  by  a  bureau  official, 
under  a  delegation  of  authority  from  the 
Secretary,  that  prospecting  or  exploratory 
work  is  necessary  to  determine  the  work- 
ability of  coal  deposits  on  an  unclaimed, 
undeveloped  area  of  public  land  involves 
an  exercise  of  judgment,  and  an  interested 
party  who  wishes  the  head  of  the  Depart- 
ment to  reverse  such  a  determination  must 
take  timely  action  to  bring  the  matter  to 
the  attention  of  the  head  of  the  Depart- 
ment. 60-516 

Where  a  party  protested  against  favor- 
able action  being  taken  by  the  Bureau  of 
Land  Management  on  an  application  from 
another  person  for  a  coal  prospecting  per- 
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uiit  on  an  area  of  unclaimed,  undeveloped 
land,  and  the  protest  was  dismissed  and 
the  prospecting  permit  was  issued  because 
it  was  believed  within  the  Bureau  that 
prospecting  work  was  necessary  to  deter- 
mine the  workability  of  coal  deposits  on 
the  land,  and  no  appeal  from  such  actions 
was  taken  by  the  protestant  to  the  head 
of  the  Department  within  the  time  allowed 
him  for  that  purpose,  the  discretionary 
Bureau  actions  became  final.  60-516 

Where  the  holder  of  a  coal  prospecting 
permit,  as  the  result  of  prospecting  work 
done  on  the  land  covered  by  the  permit, 
has  demonstrated  that  the  land  contains 
coal  in  commercial  quantities  and  has  sub- 
mitted an  application  for  a  preference- 
right  coal  lease  on  the  land,  the  long- 
established  policy  of  the  Department  per- 
mits the  applicant  to  begin  the  commercial 
mining  of  coal  from  the  land  without 
awaiting  the  actual  issuance  of  a  lease  to 
him.  60-516 

A  requirement  that  an  assignee  of  a  coal 
lease  pay  charges  which  became  due  under 
the  lease  before  the  lease  was  assigned  to 
him  is  proper  where  the  assignment  re- 
cites that  the  assignee  desires  to  assume 
all  of  the  obligations  of  the  lease  and 
where  one  of  the  lease  covenants  provides 
that  obligations  thereunder  shall  extend 
to  and  be  binding  upon  assigns,  even 
though,  when  the  assignment  was  ap- 
proved, the  Department  erroneously  stated 
that  the  lease  account  was  in  good 
standing.  61-340 

II.  APPLICATIONS 

Where  an  applicant  for  a  coal  prospect- 
ing permit  dies,  one  who  was  copermittee 
with  the  applicant  in  a  previous  permit 
which  had  expired  including  the  same 
land  and  also  a  colessee  and  copartner 
under  a  coal  lease  for  adjacent  land  has 
no  rights  cognizable  by  the  Land  Depart- 
ment in  connection  with  the  application. 

53-699 

Upon  the  death  of  an  applicant  for  a  coal 
prospecting  permit,  persons  to  whom  the 
deceased  applicant  undertook  to  devise  it 
will  not  be  allowed  to  obtain  the  permit  in 
their  names  because  of  the  provisions  of 
the  applicant's  will,  but  the  executors  of 
the  deceased  applicant  will  be  allowed  to 
file  a  permit  application  and  bond,  where- 


upon the  permit  may  issue  to  the  estate. 

53-700 

Instructions  of  Jan.  24,  1934,  amending 
regulations  (Cir.  679,  47  L.D.  489),  gov- 
erning applications  for  coal  prospecting 
permits  and  leases.  54-350 

Instructions  of  Feb.  1,  1934,  applications 
for  prospecting  permits  and  leases.  (Cir. 
No.  1318,  amending  Cir.  679  (47  L.D.  489).) 

54-352 

Where  potential  production  of  coal  mines 
already  opened  within  a  given  area  is  in 
excess  of  demand,  further  applications  for 
permission  to  prospect  are  for  the  time 
being  properly   denied.  55-13 

Departmental  rule  (43  CFR  (1939  ed.) 
193.3),  precluding  granting  of  coal  leases 
absent  a  showing  that  an  additional  coal 
mine  is  needed  and  that  there  is  an  actual 
need  for  coal  which  cannot  otherwise  be 
reasonably  met,  reexamined  and  held  ap- 
propriate in  view  of  the  economics  of  the 
coal  industry  and  the  position  of  the  Gov- 
ernment as  a  present  and  potential  royalty 
holder.  59-207 

Coal  prospecting  permits  are  not  auto- 
matically canceled  by  expiration  of  the 
2-year  period  for  which  they  are  issued, 
and  until  an  outstanding  permit  is  can- 
celed and  a  notation  of  the  cancellation 
made  in  the  local  office  no  other  person  is 
permitted  to  gain  any  right  to  the  same 
class  of  deposits  by  the  filing  of  an  appli- 
cation. 59-238 

In  the  absence  of  a  showing  of  a  need 
for  coking  and  blacksmithing  coal  as  would 
justify  the  expenditures  incident  to  the 
opening  and  equipping  of  a  new  mine  in 
Alaska,  it  was  proper  to  reject  an  applica- 
tion for  a  coal  lease.  60-293 

III.  CANCELLATION 

Coal  prospecting  permits  are  not  auto- 
matically canceled  by  expiration  of  the 
2-year  period  for  which  they  are  issued, 
and  until  an  outstanding  permit  is  canceled 
and  a  notation  of  the  cancellation  made  in 
the  local  office  no  other  person  is  permitted 
to  gain  any  right  to  the  same  class  of  de- 
posits by  the  filing  of  an  application. 

59-238 

Automatic  expiration  of  a  permit,  as 
distinguished  from  cancellation  by  affirma- 
tive action  of  the  Commissioner  (now  Di- 
rector, BLM)  is  provided  for  only  at  the 
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end  of  4  years  from  date  of  issue  of  the 
permit  (43  CFR  193.26;  act  of  Mar.  9, 
1928,  45  Stat.  251;  30  U.S.C.  201a). 

59-239 

IV.  LEASES 

Regulations  of  June  11,  1929,  coal  mining 
leases,  permits  and  licenses.  Paragraphs 
8a  and  22,  Cir.  No.  679  (Apr.  1,  1920,  47 
L.D.  489)  as  amended,  further  amended. 
Cir.  No.  1193.  52-650 

It  is  within  the  province  of  the  Seere- 
tary,  before  approving  an  assignment  of  a 
lease,  to  decide  whether  it  has  been  satis- 
factorily shown  that  the  right,  title,  and 
interest  in  the  lease  have  been  transferred 
to  the  one  claiming  under  the  assignment, 
and,  if  so,  whether  the  assignee  is  com- 
petent and  qualified  to  take  and  hold  the 
lease  under  the  leasing  act  and  the  reg- 
ulations issued  thereunder.  53-184 

The  authority  of  the  Secretary  to  rec- 
ognize and  approve  assignments  or  trans- 
fers of  coal  leases  or  interests  therein  is 
not  limited  by  the  leasing  act  to  those 
effected  by  acts  of  the  parties,  but  it  ex- 
tends to  those  effected  also  by  operation  of 
law.  53-184 

While  the  validity  of  an  assignment  of 
a  coal  lease  is  dependent  upon  the  approval 
of  the  assignment  by  the  Secretary  of  the 
Interior,  yet  the  binding  force  and  effect 
of  a  pledge  of  a  lease  as  security  for  a  debt 
as  between  the  parties  is  not  contingent 
upon  its  prior  authorization  by  that  official. 

53-184 

Section  3  of  the  act  of  June  22,  1910  (36 
Stat.  583)  authorizes  the  Secretary  of  the 
Interior  to  require  a  bond  before  allowing 
any  person  to  enter  upon  land  patented 
with  reservation  of  the  coal  to  the  United 
States  for  the  purpose  of  prospecting 
thereon,  but  when  the  right  to  mine  and 
remove  the  coal  has  been  acquired  his  au- 
thority to  require  such  a  bond  no  longer 
exists ;  in  the  latter  event  the  owner  of 
the  surface  estate  may  by  proper  court  pro- 
ceedings protect  himself  from  injury  or 
loss  in  his  improvements  or  crops.     53-444 

The  policy  of  the  Department  against  the 
issuance  of  coal  leases,  in  the  absence  of 
a  showing  that  an  additional  coal  mine  is 
needed  and  that  there  is  an  actual  need 
for  coal  which  cannot  otherwise  be  reason- 
ably met,  is  not  applicable  in  the  case  of 
656477—63     vol.  52 5 


an  application  for  the  extension  of  an  ex- 
isting mine  from  non-Federal  to  Federal 
land  where  such  mine  as  of  the  time  of 
the  issuance  of  the  proposed  lease  has 
been  in  successful  operation  for  a  number 
of  years,  mining  and  disposing  of  substan- 
tial quantities  of  coal  extracted  from  ad- 
jacent non-Federal  lands.  60-16 
Where  the  holder  of  a  valid  coal  pros- 
pecting permit  has  complied  with  its  terms 
and  has  demonstrated  through  his  pros- 
pecting work  that  the  land  contains  coal 
in  commercial  quantities,  he  is  entitled  as 
a  matter  of  law  to  a  lease  on  the  land 
covered  by  the  permit.                        60-516 

v.  PERMITS 

Instructions  of  May  3,  1928,  extensions 
of  time  under  coal  permits,  act  of  Mar.  9, 
1928  (45  stat.  251)  (Cir.  No.  1149).    52-366 

Mere  rights  to  receive  a  prospecting 
permit  under  the  leasing  act  are  not  as- 
signable, nor  are  they  subject  to  testa- 
mentary disposition,  but  the  right  to 
pursue  the  course  necessary  to  obtain  the 
permit  passes  upon  the  death  of  the  ap- 
plicant to  the  personal  representatives  for 


the  benefit  of  the  estate. 


-699 


Upon  the  death  of  an  applicant  for  a  coal 
prospecting  permit,  persons  to  whom  the 
deceased  applicant  undertook  to  devise  it 
will  not  be  allowed  to  obtain  the  permit 
in  their  names  because  of  the  provisions 
of  the  applicant's  will,  but  the  executors 
of  the  deceased  applicant  will  be  al- 
lowed to  file  a  permit  application  and 
bond,  whereupon  the  permit  may  issue  to 
the  estate.  53-700 

The  Secretary  of  the  Interior  has  discre- 
tionary authority  over  the  issuance  of  per- 
mits to  prospect  for  coal,  and  in  the  exer- 
cise of  this  authority  may  decide,  in  a 
given  case,  that  no  permit  shall  be  issued. 

55-13 

Since  a  coal  prospecting  permittee  under 
the  leasing  act  of  Feb.  25,  1920,  possesses 
a  valuable  right  which  may  be  interpreted 
as  exclusive  even  against  the  Govern- 
ment, the  Government  should  obtain  the 
consent  of  the  permittee  to  exploration  for 
coal  by  the  Government  in  an  instrument 
defining  the  interests  of  both  parties.  It 
is  recommended  that  such  an  agreement 
provide  that  any  discovery  made  by  the 
Government  shall  not  prevent  the  granting 
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to  the  permittee  of  a  lease  without  com- 
petitive bidding  covering  all  coal  discov- 
ered, provided  the  permittee  has  cooperated 
in  the  exploration  by  the  Government  in 
the  manner  specified  in  the  agreement,  and 
with  the  understanding  that  any  such 
lease  shall  provide  such  special  terms  of 
rental  and  royalty  and  such  other  require- 
ments with  respect  to  minerals  discovered 
by  the  Government  as  the  Secretary  of  the 
Interior  may  deem  appropriate.  A  similar 
agreement  should  be  executed  with  an  ap- 
plicant for  a  lease  who  has  made  a  coal 
discovery  under  a  prospecting  permit  and 
with  an  applicant  for  an  extension  of  a 
prospecting  permit  who  has  made  sub- 
stantial improvements  or  investments  for 
prospecting  under  his  permit.  No  agree- 
ment is  required  where  there  has  been  filed 
and  not  yet  granted  an  application  for  a 
permit  or  for  an  extension  of  a  permit 
under  which  no  substantial  improvements 
or  investments  have  been  made.  The  Bu- 
reau of  Mines  should  request  the  General 
Land  Office  to  deny  any  such  application 
when  the  Bureau  of  Mines  intends  to  ex- 
plore the  area  itself.  No  agreement  with 
a  prospecting  permittee  is  necessary  where 
the  Bureau  of  Mines  intends  to  explore  for 
minerals  other  than  those  covered  by  the 
prospecting  permit.  57-478 

Automatic  expiration  of  a  permit,  as 
distinguished  from  cancellation  by  affirm- 
ative action  of  the  Commissioner  of  the 
General  Land  Office  (now  Director,  blm) 
is  provided  for  only  at  the  end  of  4  years 
from  date  of  issue  of  the  permit.      59-239 

While  prior  to  the  issuance  of  a  permit 
any  person  who  has  an  interest  is  allowed 
to  submit  evidence  against  the  issuance  of 
the  permit,  the  permit  must  not,  after  its 
issuance,  be  placed  in  jeopardy  in  a  collat- 
eral proceeding  instituted  by  a  third  per- 
son claiming  that  no  permit  should  have 
been  issued  in  the  case  because  no  prospect- 
ing was  necessary  to  establish  the  coal 
character  of  the  land.  59-239 

VI.  RENTALS 

The  provision  in  section  7  of  the  act  of 
Feb.  25,  1920  (41  Stat.  437),  relating  to 
the  payment  of  annual  rentals  in  connec- 
tion with  leases  issued  pursuant  to  that 
act,  is  mandatory  and  nothing  contained 
in  that  section  or  in  any  other  section  of 


the  act  authorizes  the  Secretary  of  the 
Interior  to  waive  or  suspend  the  payment 
of  such  rentals  for  any  period  whatsoever. 
Witbeck  v.  Hardeman  (51  Fed.  (2d)  450). 

53-560 
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I.  GENERALLY 

Land  in  the  actual  possession  of  another 
under  color  of  title  and  claim  of  right  is 
not  "vacant  public  land  subject  to  home- 
stead entry"  and  is  not,  therefore,  subject 
to  selection  under  the  act  of  June  4,  1897 
(30  Stat.  11).  53-447 

The  county  records  showing  a  claim  of 
title  to  land  under  mesne  conveyance  from 
a  homesteader  and  payment  of  taxes  by  a 
successor  in  interest  under  the  belief  that 
he  had  title  and  the  presence  of  improve- 
ments on  the  land  are  notice  to  a  selector 
that  the  land  was  claimed  and  in  actual 
possession  of  another  under  color  of  title 
and  not,  therefore,  subject  to  selection. 

53-454 

A  purchaser  in  possession  of  land  under 
a  contract  to  purchase  is  an  owner  within 
the  contemplation  of  section  3  of  the  act 
of  Feb.  27,  1925  (43  Stat.  1013),  which 
provides  that  erroneously  meandered  lands 
in  the  State  of  Wisconsin  may  be  divided 
among  the  owners  of  the  surrounding  or 
adjacent  tracts  and  is,  therefore,  entitled 
to  the  preference  right  privilege  accorded 
by  section  2  of  that  act.  Boone  v.  Chiles 
(10  Pet.  177),  and  Williams  v.  United 
States   (138  U.S.  514).  53-613 

Land  that  has  been  cut  off  by  avulsion 
from  a  tract  of  land  owned  by  the  United 
States  abutting  on  a  watercourse  retains 
its  status  as  public  land,  but  one  who  has 
held  and  occupied  it  for  many  years  under 
claim  or  color  of  title  may  acquire  title 
thereto  under  the  act  of  Dec.  22,  1928  (45 
Stat.  1069)  or  under  some  other  applicable 
public-land  statute  as  against  one  attempt- 
ing to  enter  it  under  the  homestead  law. 

54-102 

By  a  long-settled  rule  of  the  Land  De- 
partment, homestead  claimants  are  charged 
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with  knowledge  that  land  in  the  actual 
possession   and   occupancy   of   one   under 
claim  of  right  or  color  of  title  is  not  sub- 
ject to  entry  by  another.  54-112 
Where  an  owner  of  patented  land  had 
an  old  fence  which  enclosed  some  adjoin- 
ing public  land,  such  owner  has  no  claim 
or  color  of  title  to  the  enclosed  public  land 
entitling  him  to  purchase  the  same  under 
the  act  of  Dec.  22,  1928.    It  would  not  be 
good  admininstrative  practice  to  allow  sub- 
divisions of  public  land  to  be  divided  and 
disposed  in  metes  and  bounds  surveys  pri- 
vately made  except  in  very  unusual  cases 
where  mistakes  in  location  have  been  made 
on  account  of  defects  in  the  official  surveys 
and    substantial    equities    are    involved. 
Fences  placed  at  variance  with  the  true 
lines  cannot  afford  ground  for  departure 
from  the  rectangular  system  of  surveys  of 
public  lands  in  order  to  conform  to  such 
irregular  fence  lines.  56-31 
A   protest  against   a  private  exchange 
application  under  section  8  of  the  Taylor 
Grazing  Act  is  without  merit:   (1)  Where 
a  protestant  alleging  that  for  more  than 
50  years  the  land  in  the  selection  has  been 
occupied,  used  and  in  part  fenced  in  with 
his    family    ranch,    first    by    protestant's 
father  and  then  by  himself,  "adversely  to 
all  the  world  and  under  a  claim  of  right" 
makes  no  showing  regarding  the  part  en- 
closed of  any  compliance  at  any  time  with 
the  requirements  of  the  Unlawful  Inci- 
sures Act  of  Feb.  25,  1885  (23  Stat.  321,  43 
U.S.O.  1062)  ;  (2)  Where  protestant  claims 
a  right  to  purchase  all  said  lands  under  the 
Color  of  Title  Act  and  prays  to  be  allowed 
to  do  so  but  upon  being  advised  of  the 
procedure  to  follow  fails  to  file  an  appli- 
cation for  purchase  making  the  required 
showings;   (3)  Where  protestant  also  as- 
serts that  on  numerous  occassions  he  tried 
to  obtain  title  to  the  selected  lands  and 
was  unable  to  do  so,  but  where  depart- 
mental records  show  that  neither  protest- 
ant nor  his  father  has  ever  applied  to  the 
United  States  for  any  form  of  entry  or 
purchase  of  these  lands  ;  (4)  Where  despite 
assertion  of  peaceful,  adverse  possession 
of  all  these  lands  for  over  50  years  neither 
protestant  nor  his  father  ever  filed  with 
the  Government  any  objection  to  the  sev- 
eral applications  for  them  recognized  by 
the  Government  during  that  period  or  to 


the  appropriation  made  of  them  by  a  home- 
stead entry   existing  from   1918  to  1924 ; 

(5)  Where  protestant  has  at  no  time  initi- 
ated any  action  to  establish  or  protect  any 
existing  valid  right  which  he  may  have 
thought  himself  to  possess  in  these  lands ; 

(6)  Where  at  the  same  time  he  asserts 
color  of  title  to  these  lands  protestant 
makes  an  incompatible  offer  to  exchange 
base  lands  for  the  selection;  (7)  Where 
protestant  has  acquired  no  right  in  or  on 
the  lands  of  the  unenclosed  portion  of  the 
Federal  range  in  the  selection  through  pas- 
turing his  livestock  thereon,  inasmuch  as 
neither  before  nor  since  approval  of  the 
Taylor  Grazing  x\ct  has  Federal  policy  or 
law  permitted  such  use  to  create  any  right 
to  the  lands  or  to  their  exclusive  occupancy 
when  as  here  they  are  part  of  a  "common 
use  area"  for  which  several  individuals 
have  permits.  58-779 

No  patent  may  be  issued  under  the  Color 
of  Title  Act  of  Dec.  22,  1928  (45  Stat.  1069, 
43  U.S.C.  1068,  1068a),  for  any  tract  to 
which  there  is  a  conflicting  claim  adverse 
to  that  of  the  applicant,  unless  and  until 
such  claim  shall  have  been  finally  adjudi- 
cated in  favor  of  such  applicant.      59-435 

Where  an  application  for  a  tract  under 
the  Color  of  Title  Act  was  rejected  by  a 
Bureau  official  on  the  ground  that  the 
applicant's  predecessors  in  interest  had 
no  color  or  claim  of  title  to  the  land  and 
the  applicant  had  been  put  on  notice  early 
in  his  possession  of  the  land  that  title  was 
in  the  United  States,  and  the  applicant 
failed  to  appeal  from  such  decision  within 
the  time  allowed  by  the  Department,  he 
cannot,  years  later,  reassert  his  claim  un- 
der the  Color  of  Title  Act,  to  the  prejudice 
of  another  person  whose  intervening  ap- 
plication to  enter  the  land  under  the  home- 
stead laws  has  been  allowed.  60-380 

II.  APPLICATIONS 

Instructions  of  Apr.  15,  1929,  color  of 
title  claims  to  public  lands;  adverse  pos- 
session; (act  of  Dec.  22,  1928,  45  Stat. 
1069)    (Cir.  No.  1186.)  52-611 

A  State  may  properly  be  regarded  as 
a  "citizen  of  the  United  States"  within  the 
meaning  of  that  term  as  used  in  the  Color 
of  Title  Act,  and  may  apply  for  the  bene- 
fits of  the  act.  60-465 
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III.  AFPEAISSB  VALUE 

Under  Color  of  Title  Act  (45  Stat.  1069), 
establishment  of  sale  price  at  current  mar- 
ket value  of  land  as  of  the  date  of  ap- 
praisal, exclusive  of  values  resulting  from 
development  or  improvement  of  the  land 
by  the  applicant  or  his  predecessors,  is  not 
erroneous  where  the  land  is  business  prop- 
erty intended  to  be  devoted  to  business  use. 

60-106 

IV.  GOOD  FAITH 

In  the  administration  of  the  public  lands, 
the  rule  has  been  long  settled  that  land 
held  in  good  faith  under  claim  of  title  was 
not  subject  to  appropriation  by  others  un- 
der the  public-land  laws  while  so  occupied 
and  claimed,  and  the  Supreme  Court  has 
held  that  a  claimant  in  this  situation  who 
has  been  misinformed  or  has  misunder- 
stood his  rights  and  paid  a  valuable  con- 
sideration for  the  land,  may,  in  the 
discretion  of  the  Department,  have  title 
withheld  in  the  United  States  until,  "within 
the  limits  of  existing  law  or  special  Act 
of  Congress,"  he  may  obtain  title  to  the 
land  which  he  holds  under  color  of  title. 

55-73 

Where  the  record  of  a  State  selection 
shows  that  notice  of  cancellation  thereof 
was  served  on  the  Surveyor  General  and 
Register  of  the  State  Land  Office,  and  that 
no  action  was  taken  by  the  State  to  sub- 
stitute valid  base  and  make  good  the  selec- 
tion, and  claimant  of  the  land  under  the 
State  selection  admits  in  his  protest  and 
subsequent  contest  against  a  later  timber 
and  stone  application  for  the  land  that  he 
knew  of  the  cancellation  and  does  not  al- 
lege that  his  predecessors  in  title  had  no 
timely  notice  thereof,  and  official  notices 
issued  by  the  State  Land  Office  show  serv- 
ice of  such  notice  of  cancellation  on  his 
ancestor  in  title,  those  who  held  the  as- 
serted title  from  the  State  and  their  suc- 
cessors in  interest  must  be  charged  with 
notice  that  the  certificate  of  purchase  from 
the  State  and  any  deeds  purporting  to  con- 
vey rights  thereunder  did  not  convey  title 
to  the  land  and  that  henceforth  occupancy 
of  the  land  was  without  claim  in  good  faith 
under  such  a  title.  56-241 

The  act  of  Dec.  22,  1928  (45  Stat.  1069) 
requires  that  occupancy  in  good  faith 
under  claim  and  color  of  title  should  be  in 
good  faith,  and  there  can  be  no  such  thing 


as  good  faith  in  an  adverse  holding  where 
the  party  knows  that  he  has  no  title,  and 
that,  under  the  law,  which  he  is  presumed 
to  know,  he  can  acquire  none  by  his 
occupation.  56-242 

Applicant  who  knew  title  to  land  was  in 
the  United  States  at  the  time  when  he  pur- 
ported to  acquire  it  from  his  predecessor  in 
interest  does  not  hold  color  of  title  in  good 
faith.  60-106 

The  fact  that  land  may  have  been  held  by 
other  persons  in  good  faith  for  more  than  20 
years  under  color  of  title  does  not  justify 
the  issuance  of  a  patent  under  the  Color  of 
Title  Act  to  one  who  thereafter  purchased 
the  land  with  knowledge  that  title  was  in 
the  United  States.  60-329 

The  fact  that  the  required  good  faith  of 
an  applicant  to  obtain  a  patent  to  public 
land  under  the  Color  of  Title  Act  was  not 
questioned  by  the  Bureau  of  Land  Manage- 
ment in  allowing  the  application  and  in 
appraising  the  land  does  not  preclude  con- 
sideration of  the  factor  of  good  faith  on 
appeal  by  the  applicant  from  the  decision 
of  the  Bureau  on  the  appraisal.        60-329 

V.  IMPROVEMENTS 

The  Color  of  Title  Act  of  Dec.  22,  1928 
(45  Stat.  1069),  being  a  remedial  act,  a 
strict  and  literal  construction  of  its  provi- 
sions not  in  harmony  with  its  spirit  and 
purpose  should  be  avoided.  Accordingly, 
the  removal  of  loose  stone  to  render  land 
more  arable,  the  clearing  of  brush  to  ren- 
der it  tillable,  the  diversion  of  water  from 
swampy  land  to  render  it  reclaimable, 
and  similar  acts  effecting  improvement, 
may  properly  be  held  a  compliance  with  the 
act's  requirement  that  "valuable  improve- 
ments have  been  placed  on  such  land." 

55-73 

Mere  occupancy  of  public  lands  and  mak- 
ing improvements  thereon  give  no  vested 
right  therein  against  the  United  States  or 
any  purchaser  therefrom  and  an  occupant 
must  show  that  he  occupies  the  land  under 
some  proceeding  or  law  that  at  least  gives 
him  a  right  of  possession.  Mere  use  of 
public  land  for  grazing  is  by  sufferance  of 
the  United  States  and  not  by  right.     56-242 

There  can  be  no  possession  of  public 
land  under  claim  or  color  of  title  based 
upon  mere  construction,  maintenance,  and 
use  of  a  reservoir  for  stock-raising  pur- 
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poses  thereon  and  camping  thereat.  A 
reservoir  on  vacant  public  land  collecting 
flood  water  only  and  used  to  water  live- 
stock, erected  long  prior  to  the  withdrawal 
of  Apr.  17,  1926,  and  continuously  main- 
tained for  such  purpose  thereafter  by  the 
builders  or  their  successors  in  interest  is 
not  a  water  hole  within  the  meaning  of 
such  withdrawal.  56-325 

COMMUNITY  PROPERTY 

In  the  State  of  Arizona  property  ac- 
quired by  a  husband  or  wife  during  the 
marital  status  becomes  community  prop- 
erty and  one-half  of  the  property  acquired 
by  either  becomes  the  property  of  the  other 
by  operation  of  law  at  the  moment  of  its 
acquisition.  53-577 

One  who  acquires  more  than  160  acres  of 
land,  which  by  operation  of  law  becomes 
community  property  at  the  moment  of  its 
acquisition,  is  not  the  proprietor  of  more 
than  160  acres  within  the  meaning  of  the 
homestead  law  if  his  undivided  interest 
does  not  exceed  that  amount.  53-577 

CONFIDENTIAL  INFORMATION 

(See  also  Public  Records) 

The  fact  that  under  the  community  prop- 
erty law  of  Arizona  the  husband  is  the 
statutory  agent  to  manage  and  control  the 
property  does  not,  in  the  opinion  of  the 
Department,  affect  the  character  of  the 
interest  of  the  wife  as  an  owner  of  com- 
munity property.  57-1 

Reports  of  special  agents  involving  con- 
troversies under  the  Taylor  Grazing  Act 
are  confidential  and  not  subject  to  in- 
spection by  claimants,  attorneys,  or  the 
public.  57-8 

The  publication  of  a  report  of  the  Bu- 
reau of  Mines  concerning  the  nature  and 
cause  of  an  individual  mine  disaster  may 
be  made  public.  Section  3  of  the  act  of 
Feb.  25,  1913  (37  Stat.  681),  which  is  held 
to  authorize  such  publication,  is  not  limited 
by  section  4  of  that  act.  Solicitor's  opin- 
ion of  Nov.  18,  1935  (M-28219)  (unpub- 
lished) insofar  as  inconsistent  with  this 
opinion,  overruled.  57-117 

The  privilege  of  a  physician  with  respect 
to  confidential  medical  data  of  a  personal 
character  may  be  asserted  in  an  investiga- 
tion by  a  Congressional  Committee ;  such 
privilege,  however,  does  not  extend  to  gen- 


eral surveys,  reports,  or  other  materials  in 
which  the  personal  character  of  such  data 
is  lost  58-483 

In  view  of  the  long-standing  practice  of 
the  Department  to  treat  as  confidential  the 
reports  of  field  examiners  of  the  Bureau 
of  Land  Management,  a  motion  by  an  ap- 
pellant for  an  order  to  permit  an  examina- 
tion of  such  a  field  report  will  be  denied, 
particularly  where  no  consideration  has 
been  given  to  the  report  in  the  decision 
from  which  the  appeal  is  taken.        60-342 

CONGRESS 

Congress  alone  has  the  power  to  say 
when  Indian  custom  marriage  and  divorce 
shall  cease  to  be  valid.  53-80 

Congress  has  the  power  to  forbid  the 

alienation  and   at  the  same  time  permit 

taxation    of    Indian    allotments    or    vice 

versa.  53-564 

CONNALLY  ACT 

The  President  properly  delegated  to  the 
Secretary  of  the  Interior  the  President's 
functions  with  respect  to  coordinating  the 
activities  of  the  several  departments  and 
other  agencies  of  the  Government  as  they 
relate  to  oil  and  gas  matters,  and  the  Presi- 
dent's powers  and  functions  in  connection 
with  the  administration  of  the  Connally 
"Hot  Oil"  Act.  59-552 

CONSTITUTIONAL  LAV/ 

Congress  has  the  power  at  any  time  be- 
fore the  right  of  an  Indian  allottee  becomes 
vested  in  the  land  to  change  the  manner  of 
the  allotment.  52-688 

The  Erie  case  describes  the  doctrine  of 
Swift  v.  Tyson  (304  U.S.  64  (1938)),  as 
holding  that  under  the  Rules  of  Decision 
Act,  28  U.S.C.  725,  Federal  courts  exer- 
cising jurisdiction  on  the  ground  of  diver- 
sity of  citizenship  in  trials  at  common  law 
need  not,  in  matters  of  general  jurispru- 
dence, apply  the  unwritten  law  of  the 
State  as  declared  by  its  highest  court  but 
are  free  to  exercise  an  independent  judg- 
ment as  to  what  the  common  law  of  the 
State  is.  The  opinion  then  declares  that 
this  holding  misconstrued  the  Rules  of  De- 
cision Act  and  that  except  in  matters 
governed  by  the  Federal  Constitution  or 
by  acts  of  Congress  the  rules  of  decision 
are  those  of  State  law,  written  or  unwrit- 
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ten,  and  that  there  is  no  Federal  general 
common  law.  58-694 

In  its  petition  for  certiorari  in  Standard 
Oil  Co.  of  California  v.  United  States,  309 
U.S.  654  (1940) ,  the  Department  of  Justice, 
relying  on  Board  of  Commissioners  v. 
United  States,  308  U.S.  343,  350,  argued 
that  Federal  law  controls  when  the  right 
to  be  enforced  springs  from  the  holding 
of  property  by  the  Government  in  a  sov- 
ereign capacity  under  the  Constitution  and 
that  the  measure  of  damages  in  a  conver- 
sion of  United  States  oil  is  not  to  be  deter- 
mined by  State  law  under  Mason  v.  United 
States  and  Erie  v.  Tompkins  but  is  pri- 
marily a  matter  of  Federal  lav/  as  to  which 
a  Federal  court  may  formulate  a  judicial 
rule  in  the  absence  of  express  Federal 
legislation.  58-695 

Limitation  of  the  Erie  doctrine  (304  U.S. 
64  (1938))  to  diversity  cases  is  sug- 
gested by  the  peculiar  relation  to  all  its 
factors  to  the  diversity  jurisdiction ;  by  its 
nonextension  thus  far  to  cases  in  the  sub- 
ject-matter jurisidiction ;  by  observations 
in  subsequent  opinions;  and  by  decisions 
in  which  questions  affecting  the  United 
States  as  a  party  have  been  decided  as 
Federal  although  they  have  not  been  ex- 
pressly answered  by  Federal  Constitution, 
treaties  or  statutes.  58-695 

The  Erie  declaration  by  Mr.  Justice 
Brandeis  ''There  is  no  federal  general 
common  law"  has  been  termed  too  broad. 
Since  its  pronouncement  both  qualified 
writers  and  Federal  judges,  among  them 
Mr.  Justice  Brandeis  himself,  have  recog- 
nized a  Federal  common  law,  a  body  of  de- 
cisional law  developed  by  the  Federal 
courts,  untrammeled  by  State  court  deci- 
sions. Mr.  Justice  Jackson,  concurring  in 
D'Oench,  Duhme  if-  Co.  v.  Federal  Deposit 
Insurance  Corp.,  315  U.S.  447  (1942),  in- 
terprets the  Erie  declaration  and  finds 
that  Federal  common  law  does  exist. 

58-695 

The  Supreme  Court  not  having  stated  its 
grounds  for  denial  of  certiorari  in  this 
case,  the  Government's  argument  is  not 
foreclosed.  Further,  it  appears  reinforced 
by  subsequent  decisions  expanding  the  defi- 
nition of  Federal  questions.  For  the  Con- 
gress has  occupied  the  field  of  public  lands 
under  the  Constitution  and,  in  statutes  of 
various  types,  has  recognized  a  duty  to 


protect  the  public  property  in  its  care  and 
to  enforce  the  public's  rights  against  tres- 
pass, whether  civil  or  criminal.  The 
whole  question  of  trespass  and  enforce- 
ment of  Federal  rights  against  it  may 
therefore  be  considered  primarily  a  matter 
deriving  from  Federal  sources,  both  policy 
and  law,  even  in  the  absence  of  an  express 
statute,  and  as  such  a  Federal  question 
would  be  subject  to  Federal  decisional  law 
rather  than  to  the  rules  of  the  State, 
whether  written  or  unwritten.  58-695 

Decision  that  measure  of  damages  for 
trespass  on  Federal  property  is  a  Federal 
question  would  make  both  the  Mason  and 
the  Erie  cases  (260  U.S.  545 ;  304  U.S.  64), 
inapplicable  to  trespass  cases  and  would 
require  the  instructions  to  state  that  in 
the  absence  of  express  Federal  legislation 
only  Federal  decisional  rules  of  damage 
control.  58-696 

The  foregoing  (Mason  case,  260  U.S. 
545)  considerations  are  persuasive  both 
that  the  Erie  decision  (304  U.S.  64)  is  in- 
applicable here  and  that  trespass  on  Fed- 
eral property  is  a  Federal  question  con- 
trolled by  Federal  decisional  law  under 
the  exception  to  the  Rules  of  Decision  Act. 
At  present  however  there  is  no  compelling 
legal  reason  for  revision  of  the  instructions 
to  accord  with  these  assumptions.    58-696 

Damages  for  unlawful  uses  of  Govern- 
ment lands  are  controlled  by  the  law  of 
trespass  and  its  rules  for  the  measure  of 
damages,  not  by  provisions  of  statutes  or 
of  regulations  fixing  charges  for  corre- 
sponding lawful  uses.  58-708 

A  withdrawal  order  which  neither  en- 
hances nor  diminishes  existing  rights  does 
not  deny  equal  protection  of  the  laws  to  a 
prior  applicant  for  a  potassium  prospect- 
ing permit.  59-289 

A  released-time  program  under  which 
pupils  are  released  from  public  schools  for 
purposes  of  religious  instruction  is  not  per 
se  unconstitutional  as  violative  of  the  First 
Amendment.  A  released-time  program 
under  which  public-school  pupils  would  be 
released  during  one  period  in  the  school 
(lay  for  religious  instruction  under  the 
auspices  of  churches  designated  by  their 
parents  or  guardians,  but  under  which  the 
religious  instruction  would  be  given  at 
places  provided  by  the  churches  and  the 
public-school  authorities  would  assume  no 
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responsibility  for  the  recruitment  of  pupils 
for  religious  instruction,  would  keep  no 
attendance  records,  would  give  no  school 
credits,  and  would  not  approve  or  super- 
vise the  religious  teachers,  could  be  con- 
ducted without  violating  the  First  Amend- 
ment. The  First  Amendment  does  not 
apply  to  Guam.  A  released-time  program 
for  Guam,  which  would  not  involve  the  use 
to  any  extent,  either  directly  or  indirectly, 
of  public  money  or  property,  could  be  con- 
ducted without  violating  section  5(p)  of 
the  Guam  Organic  Act  (64  Stat.  384). 

60-510 

CONTESTS  AND  PROTESTS 
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II.  Preference  Right  of  Contestant-         57 

I.  GENERALLY 

Under  section  2297,  Revised  Statutes,  as 
amended  by  the  act  of  June  6,  1912  (37 
Stat.  123)  an  entry  is  subject  to  contest  on 
the  first  day  following  the  expiration  of 
the  six  months'  period,  wThere  the  entry- 
man  fails  to  establish  residence  within  six 
months  after  the  date  of  the  entry.     52-185 

The  contest  or  protest  mentioned  in  the 
proviso  to  section  7  of  the  act  of  Mar.  3, 
1891  (26  Stat.  1095),  has  reference  to  a 
proceeding  initiated  against  the  entry,  and 
a  mere  communication  of  protest  is  not 
sufficient  to  stop  the  running  of  the 
statute.  52-648 

Where  the  rights  of  non-Indian  claim- 
ants to  lands  within  Indian  Pueblo  grants 
in  New  Mexico  have  become  fixed  in  the 
manner  provided  by  the  act  of  June  7,  1924 
(43  Stat.  636),  that  is,  either  by  the  un- 
contested action  of  the  Pueblo  Lands 
Board,  or  by  determination  of  title  by  a 
court  of  competent  jurisdiction  in  an  in- 
dependent suit  instituted  by  the  Indians, 
or  a  like  determination  by  the  department 
of  any  contest  instituted,  heard,  and  de- 
cided in  the  manner  provided  for  in  the 
statute,  the  showing  of  title  to  be  required 
in  connection  with  the  purchase  of  such 
lands  by  the  Government  for  the  Indians 
need  not  go  beyond  the  proceedings  in 
which  the  rights  of  the  claimants  were  so 
fixed  and  determined.  52-694   < 


Where  the  question  of  prior  possessory 
rights  to  public  lands  has  been  relegated 
by  law  to  the  courts  a  protest  based  upon 
allegations  of  prior  and  superior  rights  to 
the  possession  will  not  lie.  53-58 

A  clerical  error  by  a  postmaster  in  a 
registry  return  receipt  will  not  be  ground 
for  the  abatement  of  a  contest  where  the 
contestant  had  acted  diligently  in  all  the 
various  steps  prescribed  by  the  Rules  of 
Practice  in  the  prosecution  of  the  contest 
and  had  complied  with  the  letter  of  the  re- 
quirement relating  to  proof  of  the  mailing 
of  the  notice.  53-226 

Service  of  notice  by  a  railroad  company 
upon  an  entryman  of  intention  to  enter  an 
appeal  to  the  rejection  of  the  company's 
selection  list  does  not  constitute  a  contest 
against  the  entry.  53-265 

In  a  contest  by  a  mining  claimant 
against  a  regularly  allowed  stock-raising 
homestead  entry,  illegality  of  the  entry  is 
not  proved  by  merely  establishing  that  the 
land  is  mineral  in  character,  but  it  must 
be  shown  that  there  existed  either  a  prior 
perfected  location  under  the  mining  law, 
or  a  mining  location,  though  not  perfected 
by  discovery,  yet  in  the  actual  possession 
of  the  locator  who  is  diligently  engaged  in 
the  search  for  mineral.  53-382 

When  a  homestead  entry  is  allowed  upon 
the  faith  of  an  affidavit  by  the  homesteader 
that  the  land  is  not  occupied  or  appropri- 
ated under  the  mining  laws,  the  burden  of 
proof  will  be  upon  one  claiming  adversely 
under  an  alleged  mining  location  to  show 
that  the  entry  was  not  rightfully  al- 
lowed. 54-47 

If  a  mineral  claimant  brings  a  contest 
against  a  regularly  allowed  homestead 
entry  and  uses  an  official  mineral  survey 
of  his  claim  as  evidence  of  the  existence 
of  conflict,  the  survey  is  not  conclusive  as 
to  the  location  of  his  claim  and  the  entry- 
man  has  the  right  to  impeach  it  in  the 
Land  Department,  if  not  made  in  accord- 
ance with  the  law  and  regulations  or  if  it 
is  fraudulent  or  erroneous.  54-48 

Where,  following  contest  duly  allowed, 
an  entryman  with  notice  of  such  contest 
does  not  meet  and  respond  to  its  allega- 
tions, but  relinquishes  to  the  United  States, 
such  action  must  be  taken  as  a  confession 
of  the  truth  of  the  charges,  and  the  con- 
testant is  under  no  burden  to  prove  such 
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facts  as  would  entitle  bis  opponent  to  a 
segregation  survey ;  but  as  between  the 
Government  and  the  mineral  claimant 
there  is  no  presumption  that  the  mining 
claim  is  valid.  54-228 

In  the  absence  of  other  objection,  a  mo- 
tion to  dismiss  the  contest  of  a  homestead 
entry  is  properly  denied  if,  prior  to  the 
time  the  contest  has  become  subject  to 
a  judgment  of  abatement,  personal  service 
upon  the  contestee  has  been  secured  and 
evidence  thereof  supplied.  54-231 

The  contest  of  a  homestead  entry  abates 
where  there  has  been  no  service  of  notice 
on  the  contestee  within  thirty  days  from 
date  of  issuance  of  the  contest  notice. 

55-315 

It  is  a  rule  of  the  Department  that  a 
protest  will  not  be  entertained  during  the 
pendency  of  adverse  judicial  proceedings 
under  Section  2326,  Revised  Statutes,  in 
which  the  protestant  is  a  party,  especially 
when  the  matter  of  protest  may  be  the 
subject  of  legitimate  inquiry  in  the  pro- 
ceedings. 56-40 

Henshaw  filed  a  protest  against  a  timber 
and  stone  application  filed  in  1933,  alleging 
prior  purchase  in  1908  of  the  land  from 
the  State  of  California  by  his  ancestor 
and  continuous  possession  and  use  thereof 
since  by  his  ancestor  or  his  heirs  for  graz- 
ing, that  the  land  had  no  commercial 
timber  upon  it,  that  the  selection  of  the 
land  by  the  State  had  been  rejected  in  1917. 
The  Commissioner  of  the  General  Land 
Office  dismissed  the  protest  for  the  reason 
that  the  selection  of  the  land  by  the  State 
had  been  rejected  in  1917.  Protestant, 
after  due  notice  of  this  dismissal,  took  no 
action  in  that  proceeding  but  thereafter 
filed  a  contest  affidavit  alleging  substan- 
tially the  same  facts  as  alleged  in  the 
former  protest,  which  the  Commissioner 
dismissed  on  the  grounds  (1)  that  the 
charge  stated  nothing  that  was  not  known 
to  his  office  and  was  subject  to  dismissal, 
therefore,  under  Rule  1  of  Practice,  and 
(2)  that  the  charges  in  the  former  protest 
and  present  contest  were  the  same.  Held: 
(1)  That  the  contest  affidavit  did  not  al- 
lege causes  of  invalidity  in  the  timber  and 
stone  application  shown  by  the  records, 
but  extraneous  matter,  and  that  the  first 
ground  for  dismissal  was  unsound;  (2) 
that  the  contest  affidavit  raised  the  same 


issues  between  the  same  parties  concerning 
the  same  subject  matter  that  was  raised  in 
the  previous  protest  and  the  matter  was 
res  judicata,  although  in  the  decision  on 
the  previous  protest  no  consideration  was 
given  to  the  question  of  the  value  of  the 
land  for  timber,  which  was  not  a  basis  of 
contest  but  of  protest.  58-241 

Where  the  record  of  a  State  selection 
shows  that  notice  of  cancellation  thereof 
was  served  on  the  Surveyor  General  and 
Register  of  the  State  Land  Office,  and 
that  no  action  was  taken  by  the  State  to 
substitute  valid  base  and  make  good  the 
selection,  and  claimant  of  the  land  under 
the  State  selection  admits  in  his  protest 
and  subsequent  contest  against  a  later 
timber  and  stone  application  for  the  land 
that  he  knew  of  the  cancellation  and  does 
not  allege  that  his  predecessors  in  title 
had  no  timely  notice  therof,  and  official 
notices  issued  by  the  State  Land  Office 
show  service  of  such  notice  of  cancellation 
on  his  ancestor  in  title,  those  who  held 
the  asserted  title  from  the  State  and  their 
successors  in  interest  must  be  charged 
with  notice  that  the  certificate  of  purchase 
from  the  State  and  any  deeds  purporting 
to  convey  rights  thereunder  did  not  con- 
vey title  to  the  land  and  that  henceforth 
occupancy  of  the  land  was  without  claim 
in  good  faith  under  such  a  title.     56-241 

Where  an  entryman  makes  a  second 
stock-raising  entry,  his  qualifications  must 
be  determined,  not  as  of  the  date  when 
he  made  his  first  entry,  but  as  of  the  date 
of  his  second  entry,  and  it  is  therefore  no 
defense  to  contest  proceedings,  instituted 
on  the  ground  that  he  was  disqualified  by 
ownership  of  more  than  160  acres  of  land 
in  violation  of  the  act  of  Mar.  3,  1891  (26 
Stat.  1095,  1098,  Rev.  Stat.  2289,  43  U.S.C. 
161),  that  he  was  not  so  disqualified  at  the 
time  he  made  his  first  entry.  57-169 

A  charge  to  the  effect  that  a  sodium 
borate  deposit  prevented  a  location  being 
made  under  the  mining  laws,  necessarily 
meant  that  the  deposit  was  of  the  type 
contemplated  by  the  Mineral  Leasing  Act. 
Findings  and  conclusions  based  on  con- 
test charges  are  to  be  read  together  in  a 
reasonable  manner.  58-427 

Under  departmental  rules  of  practice 
each  party  to  a  contest  is  liable  for  pay- 
ment of  the  costs  of  the  record  he  makes 
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and  must  make  a  deposit  to  cover  such 
costs  before  the  contest  hearing  is  held. 
A  contestee  who  refuses  to  make  such 
deposit  is  not  entitled  to  offer  evidence, 
to  participate  in  the  hearing  or  even  to 
introduce  into  the  record  any  papers  which 
require  notation  (43  CFR,  1940,  216.18, 
221.58,221.57).  58-670 

A  finding  by  the  head  of  a  district  land 
office  in  a  contest  proceeding  between  pri- 
vate parties,  in  which  the  Government  has 
intervened,  is  subject  to  review  by  the 
Director  of  the  Bureau  of  Land  Manage- 
ment even  though  no  appeal  from  the 
finding  has  been  taken  by  either  party  to 
the  contest  or  by  the  Government.     60-342 

In  a  contest  initiated  by  one  individual 
against  another,  the  Government  should 
not  attack  the  validity  of  the  contestant's 
claim  on  grounds  other  than  those  dis- 
closed by  the  application  to  contest  with- 
out first  notifying  the  contestant  of  its 
charges  and  allowing  him  an  opportunity 
to  meet  such  charges.  61-161 

When  an  apx>licant  for  a  mineral  patent, 
after  proper  notice  and  full  opportunity  to 
be  heard,  withdraws  from  a  hearing  held 
to  determine  the  validity  of  its  claims 
without  putting  in  its  evidence,  it  is  proper 
for  the  manager  to  proceed  with  the  hear- 
ing and  to  base  his  decision  on  the  evi- 
dence submitted  against  the  claims. 

61-281 

An  uncorroborated,  unsworn  allegation 
that  valid  mining  claims  were  located  in 
1917  on  land  upon  which  a  homestead 
entry  was  allowed  in  1940,  and  a  field  re- 
port confirming  the  existence  of  the  min- 
ing claims  do  not,  without  further  pro- 
ceedings, amount  to  a  pending  contest  or 
protest  within  the  meaning  of  the  proviso 
to  section  7  of  the  act  of  Mar.  3,  1891. 

61-374 

II.  PREFERENCE  RIGHT  OF  CONTESTANT 

Section  20  of  the  leasing  act  does  not 
confer  a  preference  right  to  an  oil  and  gas 
prospecting  permit  upon  one  who  is  al- 
lowed to  make  a  surface  entry  subject  to 
the  provisions  of  the  act  of  July  17,  1914 
(38  Stat.  509),  as  a  reward  for  a  success- 
ful contest  initiated  after  the  inclusion 
of  the  land  within  the  reserve,  notwith- 
standing that  the  contested  entry  was 
made  prior  to  the  withdrawal.  52-63 
656477—63     vol.  52 6 


The  Land  Department  does  not  have  the 
power  to  cancel  an  entry  upon  evidence 
presented  in  contest  proceedings  against 
the  entry  and  at  the  same  time  to  deny 
to  the  contestant  the  preference  right 
accorded  him  by  the  act  of  May  14,  1880 
(21  Stat.  140).  52-177 

A  contestant  does  not  gain  a  preference 
right  where  the  entry  under  attack  is  can- 
celed not  as  the  result  of  the  contest  but 
upon  adverse  proceedings  previously  insti- 
tuted by  the  Land  Department  upon  a 
charge  substantially  the  same  as  that  upon 
which  the  contest  was  predicated.  52-462 
Instructions  of  Aug.  10,  1928,  stock-rais- 
ing homesteads ;  driveways  for  stock. 
Paragraph  15,  Cir.  No.  523  (51  L.D.  1), 
amended.     (Cir.  No.  1160).  52-474 

An  application  for  a  tract  of  land  pre- 
sumptively passing  under  a  school-land 
grant,  in  the  absence  of  statute  or  depart- 
mental regulations  to  the  contrary,  confers 
the  legal  status  of  a  contestant  of  the 
State's  title  without  preference  right,  and 
is  no  obstacle  to  a  withdrawal  of  the  land 
by  the  United  States.  52-503 

Where  in  a  contest  proceeding  a  decision 
is  rendered  holding  the  entry  for  cancel- 
lation but  denying  a  preference  right  to 
the  contestant,  an  appeal  by  the  contestee 
from  that  part  of  the  decision  affecting  his 
rights  will  not  entitle  the  contestant,  who 
failed  to  appeal  within  due  time,  there- 
after to  assert  a  preference  right  in  the 
presence  of  an  adverse  claim  even  though 
the  decision  as  to  him  may  have  been 
erroneous.  52-529 

Successful  contestant  who  tendered  the 
full  costs  of  contest  is  entitled  to  his  pref- 
erence right  of  entry,  even  though  the 
register  under  a  misconception  of  con- 
testant's rights  refused  to  so  apply  the 
costs  tendered  and  returned  part  of  the 
costs  to  contestant,  provided  contestant 
thereafter  pays  the  full  costs  of  contest. 

58-22 
Where  a  contest  against  a  stock-raising 
homestead  entry  includes  a  charge  that 
the  entry  is  invalid  by  reason  of  conflict 
with  prior  valid  mining  claims  and  also, 
by  subsequent  amendment,  a  charge  that 
the  entryman  failed  to  comply  with  the 
residence  requirements,  if  the  entry  is  can- 
celed on  proof  of  the  latter  charge,  the 
contestant  is  entitled  to  a  preference  right 
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of  entry  although  he  may  not  have  claimed 
such  right  in  his  original  or  amended 
contest  affidavits.  56-22 

Successful  contest  of  an  entry  confers 
upon  the  successful  contestant  as  against 
the  Government  no  substantive  right  to 
enter  lands  not  subject  to  entry  but  only  a 
procedural  right  of  priority  over  third  par- 
ties when  lands  become  subject  to  entry. 

56-295 

Contestant  alleging  intent  to  acquire 
title  to  the  land  contested  under  the  act 
of  June  28,  1934  (48  Stat.  1269),  may  be 
qualified  under  section  7  of  said  act,  as 
amended  by  the  act  of  June  26,  1936  (49 
Stat.  1976),  to  make  entry  under  some 
applicable  public  land  law.  There  is  no 
ground,  therefore,  for  dismissing  the  con- 
test for  failure  of  the  contestant  to  show 
that  he  is  qualified  to  acquire  title  to  the 
land.  The  question  whether  contestant 
may  exercise  a  preference  right  is  not 
properly  before  the  Department  until  it  is 
attempted  to  be  exercised.  57-1 

Where  contestant  establishes  that  con- 
testee  was  disqualified  as  a  homestead 
entryman  by  reason  of  ownership  of  more 
than  160  acres  of  land  acquired  by  devise 
or  from  one  whose  estate  has  not  been 
partitioned  or  probated,  to  impose  upon 
the  contestant  the  burden  of  further  prov- 
ing that  there  is  no  possibility  of  the  proof 
of  debts  against  the  estate  to  which  the 
land  might  be  subject  is  an  onerous  re- 
quirement and  unnecessary  to  establish 
prima  facie  the  entryman's  disqualifica- 
tions. The  existence  of  such  debts  should 
be  peculiarly  within  the  knowledge  of  the 
contestee,  and  if  they  are  such  that  affect 
the  title  and  estate  of  contestee,  the  bur- 
den should  be  on  contestee  to  allege  and 
prove  them.  57-1 

Where  an  entryman  makes  a  second 
stock-raising  entry,  his  qualifications 
must  be  determined,  not  as  of  the  date 
when  he  made  his  first  entry,  but  as  of 
the  date  of  his  second  entry,  and  it  is 
therefore  no  defense  to  contest  proceed- 
ings, instituted  on  the  ground  that  he  was 
disqualified  by  ownership  of  more  than  160 
acres  of  land  in  violation  of  the  act  of 
Mar.  3,  1891  (26  Stat.  1095,  1098,  Rev. 
Stat.  2289,  43  U.S.C.  161),  that  he  was  not 
so  disqualified  at  the  time  he  made  his 
first  entry.  57-169 
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I.  GENERALLY 

A  paper  and  pulp  company's  contract 
with  Indians  to  purchase  timber  from 
them  contained  a  provision  affording 
the  company  administrative  recourse 
against  economically  unreasonable  stump- 
age  prices,  by  price  reduction,  which  pro- 
vision formed  a  substantial  consideration 
for  the  company's  contractual  promises. 
Quaere:  Whether  a  later  statute  if  con- 
strued to  deprive  the  company  of  such 
administrative  recourse  for  a  price  reduc- 
tion would  not  violate  the  "due  process" 
clause  of  the  Fifth  Amendment  to  the 
Federal  Constitution.  54-401 

An  agreement  between  the  Soil  Erosion 
Service  of  the  United  States  and  a  State 
forest  commission  whereby,  for  a  consider- 
ation, the  latter  is  to  produce  and  supply 
trees  for  the  former,  possesses  the  essen- 
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tial  elements  of  a  valid  contract.      54-40S 

In  the  construction  of  public  works,  a 
contract  by  the  Government  for  an  entire 
structure  is  valid,  even  though  funds  are 
not  at  the  time  available  for  its  completion, 
if  in  the  contract  it  is  provided  that  in 
the  event  the  necessary  allotment  or  ap- 
propriation of  funds  for  completion  of  the 
structure  should  not  be  made,  the  Govern- 
ment is  to  be  released  from  all  liability 
due  to  such  failure  of  allotment  or  appro- 
priation. 54-432 

The  United  States  is  as  much  bound  by 
its  contracts  as  are  individuals.         57-233 

Departmental  approval  of  a  form  of  con- 
tract is  not  approval  of  a  contract  subse- 
quently executed  under  such  form.     58-638 

Article  15  of  the  standard  form  of  con- 
struction contract  does  not  preclude  the 
head  of  the  Department  from  deciding  an 
issue  as  to  both  the  facts  and  the  law.  A 
decision  as  to  the  facts  is  final  and  conclu- 
sive. A  decision  as  to  the  law  may  be 
reviewed  by  the  courts.  United  States  v. 
Moorman,  338  U.S.  457,  463  (1950),  dis- 
tinguished. 60-499 

The  purpose  of  an  escalation  provision 
in  a  contract  is  to  make  available  a  means 
of  adjusting  the  contract  price  to  cover 
the  fluctuations  in  costs  during  the  per- 
formance period  of  the  contract.        60-507 

A  contest  will  not  be  allowed  where  the 
grounds  for  an  alleged  contest  are  shown 
by  the  records  of  the  Department.  61-368 

The  minimum-wage  provision  in  a  Gov- 
ernment contract  is  not  a  representation 
or  warranty  to  the  contractor  that  such 
wages  are  those  actually  prevailing  in  the 
area.  The  Davis-Bacon  Act  is  not  for  the 
benefit  of  contractors  but  for  the  protec- 
tion of  their  employees  against  substand- 
ard earnings.  61-423 
II.  ACTS  OF  GOVERNMENT 

A  Government  construction  contractor 
claimed  additional  compensation  over  the 
agreed  contract  price  because  delay  in  the 
supplying  of  timber  piling  by  the  Gov- 
ernment allegedly  disrupted  his  work  pro- 
gram and  increased  costs  for  labor,  ma- 
terials, and  overhead.  Held,  (1)  that  the 
Government  is  not  obligated,  in  the  ab- 
sence of  an  express  provision  in  the  con- 
tract, to  do  any  act  so  that  work  con- 
tracted for  should  at  all  events  be  com- 
pleted within  the  contract  time,  or  so  that 


it  can  be  carried  on  in  the  most  efficient 
and  least  costly  manner,  (2)  that  where 
a  contractor  performs  within  the  time 
specified  only  the  work  contracted  for,  no 
claim  for  damages  because  of  alleged 
extra  work  may  be  administratively  con- 
sidered, (3)  that  even  where  a  contractor 
shows  that  he  has  in  fact  performed  extra 
work  under  a  contract  with  the  Govern- 
ment, recovery  therefor  cannot  be  had  un- 
less such  work  was  ordered  in  the  manner 
prescribed  by  the  contract,  (4)  that  a  claim 
for  additional  compensation,  calculated 
after  the  completion  of  the  work  under  a 
contract,  cannot  be  allowed  in  any  event, 
since  it  is  in  form  a  claim  for  unliquidated 
damages  which  administrative  officers  of 
the  Government  are  without  authority  to 
consider.  Wm.  Cramp  &  Sons  v.  United 
States,  216  U.S.  494,  500.  58-313 

Where  the  operations  of  a  contractor 
under  a  construction  contract  were  halted 
for  128  days  due  to  a  "stop  order"  from  the 
Government,  the  granting  of  an  extension 
of  10  days  in  the  time  for  performance,  to 
cover  the  delay  incident  to  the  reassem- 
bling of  its  labor  force  by  the  contractor, 
would  be  proper.  60-480 

III.  ADDITIONAL  COMPENSATION 

An  adjustment  of  prices  on  completed 
contracts  has  not  been  provided  for  in  the 
National  Industrial  Recovery  Act,  or  by 
other  legislation,  and  only  by  legislation 
could  administrative  officers  be  clothed 
with  powers  to  increase  the  price  for  which 
goods  are  sold  to  the  Government,  after 
the  sale  has  been  completed.  54-271 

There  is  no  authority  of  law  under  which 
an  administrative  officer  of  the  United 
States  may  grant  relief  from  the  terms  of 
the  undertaking  of  a  successful  bidder 
upon  a  contract  to  furnish  supplies  to  the 
United  States,  by  increasing  the  price  for 
which  the  supplies  are  sold,  after  the  sale 
to  the  Government  has  been  completed. 

54-271 

A  Government  construction  contractor 
claimed  additional  compensation  over  the 
agreed  contract  price  because  delay  in  the 
supplying  of  timber  piling  by  the  Govern- 
ment allegedly  disrupted  his  work  program 
and  increased  costs  for  labor,  materials, 
and  overhead:  Held,  (1)  that  the  Govern- 
ment is  not  obligated,  in  the  absence  of  an 
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express  provision  in  the  contract,  to  do  J 
any  act  so  that  work  contracted  for  should 
at  all  events  be  completed  within  the  con- 
tract time,  or  so  that  it  can  be  carried  on 
in  the  most  efficient  and  least  costly  man- 
ner; (2)  that  where  a  contractor  performs 
within  the  time  specified  only  the  work 
contracted  for,  no  claim  for  damages  be- 
cause of  alleged  extra  work  may  be  ad- 
ministratively considered;  (3)  that  even 
where  a  contractor  shows  that  he  has  in 
fact  performed  extra  work  under  a  con- 
tract with  the  Government,  recovery  there- 
for cannot  be  had  unless  such  work  was 
ordered  in  the  manner  prescribed  by  the 
contract;  (4)  that  a  claim  for  additional 
compensation,  calculated  after  the  comple- 
tion of  the  work  under  a  contract,  cannot 
be  allowed  in  any  event,  since  it  is  in  form 
a  claim  for  unliquidated  damages  which 
administrative  officers  of  the  Government 
are  without  authority  to  consider.  Wm. 
Cramp  &  Sons  v.  United  States,  216  U.S. 
494,  500.  58-313 

Where  a  contractor  fails  to  comply  with 
a  time  limit  prescribed  in  the  contract  for 
the  filing  of  a  written  protest  against  a 
requirement  that  the  contractor  perform 
work  which  it  believes  to  be  outside  the 
scope  of  the  contract,  the  contractor  can- 
not thereafter  claim  additional  compensa- 
tion, over  and  above  that  stipulated  in  the 
contract,  for  such  work.  61-63,  136 

A  contractor  employed  to  repair  turbine 
runners  of  a  power  project  of  the  Bureau 
of  Reclamation  may  not  be  allowed  addi- 
tional compensation  by  reason  of  the  instal- 
lation of  excess  quantities  of  units  of 
welding,  in  view  of  the  inclusion  in  the 
contract  of  an  "approximate  quantities" 
clause  providing  that  the  estimated  quanti- 
ties are  approximations  for  comparing 
bids.  61-427 

Insofar  as  the  claim  for  additional  com- 
pensation based  on  increased  costs  in 
executing  additional  units  of  welding  could 
be  considered  as  an  inept  expression  of  a 
timely  claim  based  upon  the  discovery  of 
latent  conditions  which  magnified  the  diffi- 
culties of  the  work,  the  claim  is  barred  by 
provisions  of  the  specifications  requiring 
all  necessary  welding  to  be  done,  and  re- 
quiring bidders  to  make  their  own  esti- 
mates concerning  the  difficulty  of  the  work. 

61-427 


Such  a  claim  is  not  barred  by  the  failure 
to  except  both  units  of  the  work  in  making 
settlement,  since  the  work  was  divided  into 
related  ranges,  and  one  of  these  ranges 
was  excepted  in  making  settlement.  But 
the  contractor  may  not  alter  the  nature  of 
the  claim  on  appeal  by  basing  it  upon  al- 
leged defects  in  the  specifications  and  a 
change  in  the  welding  procedure.  Such  a 
claim  is  barred  by  the  failure  to  make 
timely  protest.  61-427 

IV.  ADVERTISING 

Services  and  supplies  may  be  procured 
on  behalf  of  an  establishment  of  the  United 
States  Government  without  competitive 
bidding  in  instances  where  special  skill 
and  experience  are  more  important  than  a 
low  price  and  it  is  believed  these  cannot 
be  assured  by  competitive  bidding.     54-408 

In  the  carriage  of  freight  by  use  of  rail- 
way lines,  the  provisions  of  Section  3709 
of  the  Revised  Statutes  of  the  United 
States,  requiring  advertisement  for  com- 
petitive bidding,  have  not  been  held  appli- 
cable to  purchases  and  other  contracts 
made  or  entered  into  by  Federal  officials. 

54-489 

V.  APPEALS 

Where  a  contract  with  an  agency  of  the 
Department  contains  a  provision  stating 
that  "On  all  questions  regarding  *  *  * 
the  interpretation  of  these  specifications, 
the  decision  of  the  contracting  officer  shall 
be  final,"  this  office  is  without  authority  j 
to  review  an  interpretation  of  a  speeifica 
tion  that  has  been  made  by  a  contracting 
officer.  60-480 

An  appeal  lies  to  the  head  of  the  Depart- 
ment by  a  contractor  who  has  made  a 
proper  and  timely  protest  from  a  decision 
of  the  contracting  officer  under  a  para- 
graph in  the  specifications  which  reads: 
"Except  for  such  protests  or  objections  as 
are  made  of  record  in  the  manner  herein 
specified  and  within  the  time  limit  stated, 
the  records,  rulings,  instructions,  or  de- 
cisions of  the  contracting  officer  shall  be 
final  and  conclusive."  60-499 

Appeals  which  involve  mixed  questions 
of  fact  and  law  are  not  subject  to  the  30- 
day  limit  prescribed  in  article  15  (Dis- 
putes) of  the  standard  Government  con- 
struction contract,  as  that  article  relates 
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only  to  "disputes  concerning  questions  of 
fact."  61-68 

A  written  decision  of  the  contracting 
officer  which  is  sufficiently  informative  to 
indicate  that  a  request  of  the  contractor 
has  been  considered  and  denied  becomes 
final  and  conclusive  upon  the  failure  of  the 
contractor  to  appeal  to  the  head  of  the 
Department  within  the  30-day  period  pre- 
scribed by  the  contract.  61-237 

For  the  purposes  of  a  contract  appeal, 
the  motives  of  a  contracting  officer  in  tak- 
ing any  action  in  regard  to  a  contract  are 
immaterial,  if  the  grounds  for  the  action 
are  proper.  61-237 

When  the  privilege  of  appeal  is  lost  by 
failure  to  take  a  timely  appeal,  it  may  not 
be  revised  by  a  request  for  reconsideration, 
even  if  reconsideration  is  given.        61-237 

Failure  of  a  contractor  to  file  a  timely 
appeal  precludes  a  review  of  the  findings 
of  fact  of  a  contracting  officer,  who  as- 
sessed liquidated  damages  for  delivery  in 
the  completion  of  a  construction  contract 
on  Standard  Form  No.  23.  61-383 

VI.  ASSIGNMENT  OF  CLAIMS 

An  assignee  is  bound  by  the  practical  in- 
terpretation of  the  assigned  contract  con- 
curred in  by  his  assignor.  57-500 

VII.  AUTHORITY  TO  MAKE 

The  act  of  June  12,  1906  (34  Stat.  255), 
provides  that  no  contract  or  purchase  on 
behalf  of  the  United  States  shall  be  made 
'unless  the  same  is  authorized  by  law 
or  is  under  an  appropriation  adequate  to 
its  fulfillment,  except  in  the  War  and  Navy 
Departments,  for  clothing,  subsistence, 
forage,  fuel,  quarters,  transportation,  or 
medical  and  hospital  supplies,  which,  how- 
ever, shall  not  exceed  the  necessities  of 
the  current  year  *  *  *".  54-282 

VIII.  BIDS 

Generally 

If  acceptance  of  a  bid  is  made  by  officers 
of  the  Government,  on  its  behalf,  within 
the  period  stated  in  the  bid,  a  binding  con- 
tract is  completed  and  the  bidder  will  be 
required  to  furnish  the  supplies  at  the 
price  stated  in  his  bid ;  but  if  a  condition 
arises  whereby  the  time  period  stated  in 
the  bid  has  expired,  the  acceptance  of  the 
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bid  thereafter  does  not  make  a  binding 
contract  unless  the  bidder  subsequently 
executes  a  formal  contract.  54-271 

There  is  no  authority  of  law  to  require 
the  successful  bidder  on  a  contract  for  the 
supply  of  material  to  the  Federal  Govern- 
ment to  assume,  in  the  performance  of 
the  engagement  he  has  entered  into,  ad- 
ditional and  more  onerous  conditions 
which  would  entail  increased  expense  not 
contemplated  when  the  advertisement  was 
issued  and  the  bid  accepted.  54-279 

E.G.  No.  6246  of  Aug.  10,  1933,  in  pur- 
suance of  the  National  Industrial  Recovery 
Act,  required  that  bidders,  in  the  execu- 
tion of  contracts,  shall  comply  with  all 
provisions  of  the  applicable  approved 
code  *  *  *  for  the  trade  or  industry  *  *  * 
concerned,  or,  in  the  absence  of  such  a 
code,  with  the  provisions  of  the  blanket 
code,  covering  all  industries,  promulgated 
under  authority  of  section  4(A)  of  the 
National  Industrial  Recovery  Act.  Held, 
that  where  specifications  were  issued  prior 
to  the  Executive  order,  and  the  accepted 
bidder  is  unwilling  to  execute  a  contract 
under  the  added  conditions  named  in  the 
codes,  all  bids  should  be  rejected  and  re- 
advertisement  made,  with  a  definite  state- 
ment in  the  advertisement  relative  to  the 
provisions  of  the  Executive  order  named. 

54-280 

In  view  of  the  requirements  of  the 
Executive  orders  issued  to  give  effect  to 
the  National  Industrial  Recovery  Act, 
Federal  administrative  officers  are  with- 
out authority  to  accept  bids  or  to  execute 
formal  contracts  on  behalf  of  the  United 
States  unless  provision  is  made  therein 
for  compliance  with  said  orders.        54-280 

The  authority  to  reject  bids  is  reserved 
to  the  United  States ;  objections  by  other 
bidders  could  not  properly  be  made  because 
the  provisions  of  E.O.  No.  6246,  Aug.  10, 
1933,  when  included  in  the  contract  would 
increase  the  burden  imposed  upon  the  low 
bidder.  54-280 

Services  and  supplies  may  be  procured 
on  behalf  of  an  establishment  of  the  United 
States  Government  without  competitive 
bidding  in  instances  where  special  skill 
and  experience  are  more  important  than 
a  low  price  and  it  is  believed  these  cannot 
be  assured  by  competitive  bidding. 

54-408 
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IX.  BONDS 

A  stockholder  of  a  corporation  may,  un- 
der the  terms  of  Bulletin  51  of  Federal 
Emergency  Administration  of  Public 
Works,  be  accepted  as  surety  on  the  bond 
of  the  corporation,  provided  he  has  suffi- 
cient property,  exclusive  of  his  holdings 
in  the  corporation,  so  that  he  can  justify 
for  double  the  amount  of  his  stipulated 
liability  on  the  bond  of  the  corporation. 

54-472 

Corporations  holding  stock  of  a  corpora- 
tion submitting  the  successful  bid  on  a 
contract  between  the  United  States  and  a 
construction  company  will  be  acceptable 
as  sureties  if  their  assets,  independently 
of  the  stock  of  the  bidding  corporation,  are 
collectively  in  excess  of  double  the  amount 
of  the  stipulated  liability.  54-472 

Paragraphs  64  and  65  of  Bulletin  No.  51 
of  Federal  Emergency  Administration  of 
Public  Works  contain  no  inhibition  against 
more  than  two  surety  companies  signing 
the  same  performance  bond,  and,  in  doing 
so,  each  company  executing  the  bond  may 
lawfully  limit  its  liability  to  a  stated  sum 
less  than  the  full  amount  of  the  bond,  the 
sole  interest  of  the  United  States  being  to 
secure  a  good  and  sufficient  bond  for  a  def- 
inite total   amount  designated.         54-472 

Paragraphs  64  and  65  of  Bulletin  51  of 
Federal  Emergency  Administration  of 
Public  Works  permit  two  or  more  indi- 
viduals to  execute  a  bond  as  security  for 
the  faithful  performance  of  a  contract  be- 
tween the  United  States  and  construction 
companies,  and  in  such  bond  limit  their 
liability;  but  each  such  individual  must 
justify  for  double  the  amount  of  his  stipu- 
lated liability.  54-472 

Regulations  of  the  Federal  Emergency 
Administration  of  Public  Works  regard- 
ing sufficiency  of  guarantors  and  sureties, 
adopted  to  give  effect  to  provisions  of  the 
Federal  Emergency  Relief  Act,  contained 
the  declaration  that  "the  bond  *  *  *  of 
two  responsible  individual  sureties  will  be 
accepted  as  security  for  any  bid  or  con- 
tract." Held,  that  by  this  declaration  it 
is  not  intended  to  limit  to  two  the  number 
of  individual  sureties,  but  to  require  that 
their  number  shall  not  be  less  than  two. 

54-472 


X.  BREACH 

Where  a  contract  has  been  loosely  con- 
strued by  both  parties  for  many  years,  the 
contractor  seeking  to  establish  a  breach 
must  bear  the  burden  of  showing  that  the 
interpretation  put  upon  the  contract  by  the 
Government  was  unreasonable.         57-501 

Where  a  contract  provides  for  its  termi- 
nation if  the  contractor  fails  to  perform 
any  of  its  obligations  thereunder,  it  would 
be  proper  as  a  matter  of  law  to  terminate 
the  contract  for  any  breach  of  contract; 
but  the  exercise  of  sound  administrative 
discretion  requires  that  a  contract  be 
terminated  only  for  a  substantial  breach 
and  not  for  a  partial  and  immaterial 
breach.  61-238 

XI.  CHANGED  CONDITIONS 

During  excavation  in  a  borrow  pit  the 
contractor  under  a  contract  for  the  con- 
struction of  a  dam  encountered  rhyolite, 
a  substance  which,  after  extended  exami- 
nation by  the  Government  engineers,  was 
rejected  as  unsuitable  for  the  earthfill  re- 
quired by  the  contract  specifications, 
thereby  necessitating  the  utilization  of 
borrow  pits  farther  removed  from  the  con- 
struction site,  with  resultant  increased 
costs.  Geological  data  available  prior  to 
the  execution  of  the  contract  had  indicated 
with  certainty  to  both  the  Government  and 
the  contractor  that  the  area  in  question 
would  yield  adequate  suitable  material. 
Held,  that  the  occurrence  of  rhyolite  con- 
stituted an  "unknown"  condition  "of  an 
unusual  nature  materially  differing  from 
those  ordinarily  encountered  and  generally 
recognized  as  inhering  in  work  of  the 
character  provided  for  in  the  plans  and 
specifications,"  within  the  meaning  of 
article  4  of  the  contract,  and  that  the  con- 
tract therefore  should  be  modified  to  pro- 
vide for  payment  of  the  increased  costs  to 
the  contractor.  57-396 

The  purpose  of  article  4  ( Standard  Form 
No.  23)  of  the  respective  contracts  is  to 
provide  a  procedure  under  which  the  Gov- 
ernment may  alter  the  contracts  in  order 
to  meet  unanticipated  physical  conditions. 
Since  no  such  conditions  were  involved 
here,  article  4  does  not  permit  the  Depart- 
ment to  grant  any  administrative  relief  to 
the  contractors.  60-113 
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A  letter  by  the  contractor  to  the  con- 
tracting officer  informing  him  that  re- 
quested changes  may  require  an  extension 
of  time  is  a  proper  notice  under  article  9 
of  the  standard  form  of  construction  con- 
tract. 61-342 

XII.  CHANGES  AND  EXTRAS 

The  cost  of  workmen's  compensation  in- 
surance comes  within  the  class  "or  other 
general  expenses,"  and  must  be  excluded 
from  payment  under  a  contract  for  extra 
work  which  limits  the  charges  to  "actual 
necessary  cost,"  defined  therein  as  "labor, 
materials,  and  supplies,"  but  not  "office  or 
other  general  expenses".  53-586 

During  excavation  in  a  borrow  pit  the 
contractor  under  a  contract  for  the  con- 
struction of  a  dam  encountered  rhyolite, 
a  substance  which,  after  extended  exami- 
nation by  the  Government  engineers,  was 
rejected  as  unsuitable  for  the  earthfill  re- 
quired by  the  contract  specifications, 
thereby  necessitating  the  utilization  of 
borrow  pits  farther  removed  from  the  con- 
struction site,  with  resultant  increased 
costs.  Geological  data  available  prior  to 
the  execution  of  the  contract  had  indicated 
with  certainty  to  both  the  Government  and 
the  contractor  that  the  area  in  question 
would  yield  adequate  suitable  material. 
Held,  that  the  occurrence  of  rhyolite  con- 
stituted an  "unknown"  condition  "of  an 
unusual  nature  materially  differing  from 
those  ordinarily  encountered  and  generally 
recognized  as  inhering  in  work  of  the 
character  provided  for  in  the  plans  and 
specifications,"  within  the  meaning  of 
article  4  of  the  contract,  and  that  the  con- 
tract therefore  should  be  modified  to  pro- 
vide for  payment  of  the  increased  costs  to 
the  contractor.  57-396 

The  contracting  officer  under  a  contract 
for  the  construction  of  a  dam  ordered  ex- 
cavation stopped  at  a  point  sooner  than 
allegedly  anticipated  by  the  contractor  in 
making  its  bid,  and  additional  compensa- 
tion is  claimed  on  the  ground  that  the  bid 
thereby  was  thrown  out  of  balance.  Held, 
(1)  that  the  decrease  in  the  amount  of  ex- 
cavation by  the  contracting  officer  did  not 
constitute  a  change  in  the  specifications 
calling  for  an  adjustment  under  either 
Article  3  of  the  contract,  which  covered  ac- 
tual changes  in  the  plans  or  specifications, 


or  under  Article  4,  which  covered  changes 
in  subsurface  conditions  encountered  or 
discovered  during  the  course  of  the  work, 
(2)  that  the  contracting  officer  acted  prop- 
erly under  the  contract  in  terminating 
excavation  when,  in  his  opinion,  a  suitable 
foundation  had  been  reached,  (3)  that  the 
estimate  of  the  amount  of  excavation  was 
not  an  actionable  representation  or  guaran- 
tee, but  was  for  the  purpose  of  comparing 
bids  only,  and  that  the  contractor  was 
charged  with  the  responsibility  of  confirm- 
ing estimates  by  an  examination  of  all 
available  data  and  material  furnished  to 
it  by  the  Government,  together  with  an 
examination  of  the  locus,  and  (4)  that  re- 
gardless of  increase  or  decrease  in  the 
amount  of  excavation,  payment  should  be 
made  at  the  unit  bid  price.  57-539 

When  the  terms  of  a  change  order  have 
not  been  followed,  so  that  the  payment  of 
the  stated  lump  sum  for  the  work  specified 
in  the  order,  based  on  unit  prices  listed 
therein,  would  result  in  an  overpayment  to 
the  contractor  for  the  work  actually  per- 
formed by  it,  an  appraisal  of  the  entire 
work  under  the  change  order  should  be 
made  and  a  new  change  order  issued  which 
will  result  in  an  equitable  adjustment 
being  made  for  the  type  and  amount  of 
work  actually  done  under  the  order. 

61-191 

A  statement  in  the  specifications  of  a 
Government  contract  that  material  to  be 
excavated  is  "assumed  to  be  primarily 
gravel"  constitutes  a  representation  upon 
which  the  contractor  may  rely,  and,  ac- 
cordingly, if  the  soil  proves  to  be  deficient 
in  gravel,  the  contractor  is  entitled  to  an 
equitable  adjustment  under  article  4  for 
the  extra  work  required  of  it  by  the  con- 
tracting officer.  61-412 

The  contractor  is  entitled  to  an  equitable 
adjustment  when  items  of  the  work  calling 
for  the  installation  of  insert  plates  were 
entirely  eliminated,  since  such  deletions 
cannot  be  regarded  as  mere  variations 
from  estimated  quantities,  and  the  work 
deleted  was  an  integral  part  of  a  composite 
job.  Such  an  equitable  adjustment  is  not 
barred  by  the  "ranges"  clause  of  the  speci- 
fications dividing  each  unit  of  work  into 
two  ranges  in  the  first  of  which  fixed  costs 
were  included.  The  contractor  is  entitled 
to  payment  not  only  of  its  fixed  costs  but 
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also  of  general  overhead  and  reasonable 
anticipated  profits.  61-427 

XIII.  CONTRACTING  OFFICER 

A  contracting  officer,  if  circumstances 
otherwise  warrant  such  action,  properly 
may  proceed  to  a  determination  to  assess 
liquidated  damages,  to  remit  such  dam- 
ages if  already  deducted  from  payment,  or 
to  extend  the  time  for  performance  under 
a  divisible  contract  providing  for  the  as- 
sessment of  liquidated  damages  for  delays 
in  delivery  of  stenographic  transcripts  at 
specified  times.  58-444 

Where  a  contract  with  an  agency  of  the 
Department  contains  a  provision  stating 
that  "On  all  questions  regarding  *  *  * 
the  interpretation  of  these  specifications, 
the  decision  of  the  contracting  officer  shall 
be  final,"  this  office  is  without  authority  to 
review  an  interpretation  of  a  specification 
that  has  been  made  by  a  contracting 
officer.  60-480 

Decisions  of  contracting  officers  concern- 
ing disputes  arising  under  article  15  (Dis- 
putes) of  the  standard  Government  con- 
struction contract  are  final  and  conclusive 
only  as  to  questions  of  fact.  61-68 

XIV.  COST-PLUS 

The  Federal  Government  is  not  exempt 
from  the  payment  of  the  cost  of  State  sales 
and  use  taxes  levied  upon  purchases  made 
by  its  contractors  under  a  cost-plus-fixed- 
fee  contract  although  the  goods  purchased 
become  the  property  of  the  Government 
upon  shipment  or  delivery.  In  the  absence 
of  authorizing  legislation,  the  use  of  pur- 
chase order  forms  by  a  Government  con- 
tractor designating  him  as  an  agent  for 
the  Government  is  not  a  suitable  means  of 
avoiding  the  application  of  State  sales  and 
use  taxes  to  purchases  by  the  contractor 
under  the  contract.  58-411 

XV.  DAMAGES 

Liquidated  Damages 

In  the  computation  of  damages  as  a  pen- 
alty or  forfeiture  for  breach  of  contract 
in  the  delivery  of  goods  where  a  day,  a 
week,  or  a  month,  or  any  other  definite 
period  is  the  agreed  standard  of  measure- 
ment, every  intervening  Sunday  must  be 
included  and  counted,  unless  specifically 
excepted,  but  when  the  last  day  for  per- 


formance falls  on  Sunday  or  a  holiday 
and  performance  is  on  the  next  succeeding 
secular  day,  said  Sunday  or  holiday  is  to 
be  excluded.  54-78 

A  contract  for  materials  provided  for 
delivery  by  a  certain  date  and  for  the  as- 
sessment of  liquidated  damages  at  the  rate 
of  $5  per  day  for  delay  in  performance. 
All  of  the  materials  except  certain  bolts, 
having  a  value  of  6  percent  of  the  total 
contract  price  and  not  essential  in  the 
use  of  the  remaining  materials,  were  de- 
livered by  the  date  fixed.  Held,  that  there 
was  substantial  performance  of  the  con- 
tract within  the  time  set  and  that  liqui- 
dated damages  accordingly  should  not  be 
assessed.  57-329 

When  there  is  a  delay  in  furnishing 
materials  beyond  the  date  set  by  the  con- 
tract for  delivery  and  the  materials  could 
not  sooner  have  been  procured  in  the  open 
market,  it  is  proper  to  assess  the  liquidated 
damages  prescribed  in  the  contract,  not- 
withstanding the  fact  that  the  total  dam- 
ages thus  assessed  exceed  the  purchase 
price  of  the  materials  furnished.  Distin- 
guishing 11  Comp.  Gen.  384,  and  16  Comp. 
Gen.  344.  57-412 

A  contract  for  the  furnishing  of  brass 
screws  having  a  value  of  $17.26  provided 
for  the  assessment  of  liquidated  damages 
at  the  rate  of  $5  per  day  for  delay  in  per- 
formance. The  contracting  officer  assessed 
liquidated  damages  in  the  amount  of  $45 
for  nine  days'  delay  in  making  delivery. 
Held,  that  the  liquidated  damages  stipu- 
lated bore  no  reasonable  relation  to  the 
probable  actual  damages  and  that  the  dam- 
ages imposed  therefore  should  be  remitted. 
Citing  16  Comp.  Gen.  344.  57-531 

Liquidated  damages  are  properly  assess- 
able for  delays  occurring  between  the  time 
of  delivery  to  an  intermediate  agent  for 
subsequent  delivery  to  a  shipper  and  the 
time  of  actual  movement  from  the  shipping 
point,  such  intermediate  action  not  con- 
stituting "shipment."  57-535 

Relief  from  payment  of  liquidated  dam- 
ages assessed  for  delay  in  delivery  may  be 
granted  where  contract  provisions  permit 
finding  as  excusable  thereunder  delays 
caused  by  required  filling  of  Government 
national  defense  orders,  and  where  needed 
materials  cannot  be  procured  in  the  open 
market.  57-535 
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An  assessment  of  liquidated  damages 
was  made  by  the  contracting  officer  for  a 
delay  of  38  days,  31  days  of  which  was  on 
the  basis  that  delivery  to  a  carloading  com- 
pany did  not  constitute  shipment  within 
the  terms  of  the  contract.  Held,  that  the 
action  of  the  contractor,  through  its  sub- 
contractor, in  relinquishing  all  control 
over  the  equipment  to  the  carloading  com- 
pany and  the  prompt  movement  of  the 
equipment  by  that  company  constituted 
shipment.  Liquidated  damages  for  a  31- 
day  delay  between  actual  relinquishment 
for  such  shipment  and  the  contract  ship- 
ment date  were  properly  assessed.  The 
assessment  for  the  additional  7-day  period 
was  improper  and  should  be  remitted. 

58-141 

The  contractor's  right  to  continue  de- 
livery under  a  contract  for  the  furnishing 
of  transformers  was  terminated  by  the  con- 
tracting officer  on  account  of  delay  in  mak- 
ing delivery  and  because  of  failure  to  meet 
contract  specifications.  Held,  (1)  that  no 
delay  was  caused  by  Government's  failure 
to  answer  a  letter,  which  it  was  under  no 
obligation  to  answer,  (2)  that  delay  in 
delivery  by  the  contractor's  chosen  sup- 
plier, in  the  absence  of  a  showing  that  the 
delay  was  caused  by  the  execution  of  de- 
fense orders  which  it  was  bound  to  accept 
and  carry  out  prior  to  the  execution  of  its 
contract  with  the  contractor,  was  not  an 
excusable  cause  of  delay,  (3)  that  the  Gov- 
ernment was  entitled  to  liquidated  dam- 
ages accrued  at  the  time  of  a  proper 
termination  order,  (4)  that  the  Govern- 
ment did  not  lose  its  right  to  liquidated 
damages  after  the  termination  order,  since 
the  contract  provided  for  their  accrual 
after  termination,  (5)  that  the  Govern- 
ment lost  no  rights  by  reallocating  the 
contract  to  the  original  contractor  after 
termination,  but  during  the  period  of 
suspension  of  the  contract,  delays  could  not 
be  allocated  or  apportioned,  (6)  that  a 
termination  would  be  premature  and  con- 
stitute a  waiver  of  liquidated  damages  if 
timely  applications  for  extensions,  which 
if  granted  would  extend  delivery  date 
beyond  termination  date,  were  pending 
at  the  time,  and  (7)  that  while  the  Secre- 
tary of  the  Interior  may  remit  liquidated 
damages,  upon  a  showing  that  the  war  ef- 
fort would  be  facilitated  thereby,  under  the 


First  War  Powers  Act  of  1941,  and  Execu- 
tive Orders  Nos.  9001  (G  F.R.  6787),  and 
9055  (7  F.R.  964),  promulgated  thereunder, 
an  insufficient  showing  of  justification  for 
the  exercise  of  such  authority  has  been 
made.  58-362 

A  contracting  officer,  if  circumstances 
otherwise  warrant  such  action,  properly 
may  proceed  to  a  determination  to  assess 
liquidated  damages,  to  remit  such  damages 
if  already  deducted  from  payment,  or  to 
extend  the  time  for  performance  under  a 
divisible  contract  providing  for  the  assess- 
ment of  liquidated  damages  for  delays  in 
delivery  of  stenographic  transcripts  at 
specified  times.  58-444 

Illness  of  a  contractor's  chosen  steno- 
graphic reporter  cannot  be  regarded  as  an 
unforeseeable  circumstance  justifying  an 
extension  of  time  for  performance  or  the 
remission  of  liquidated  damages  assessed 
for  delay  in  delivery  of  stenographic  tran- 
scripts as  specified  by  the  contract. 

58-445 

If  a  provision  for  liquidated  damages  in 
a  contract  is  a  reasonable  one,  it  is  not 
necessary  for  a  party  enforcing  the  provi- 
sion to  show  that  any  actual  damage  was 
sustained.  60-467 

The  reasonableness  of  a  provision  for 
liquidated  damages  in  a  contract  is  to  be 
judged  as  of  the  time  of  making  the  con- 
tract. 60-467 

Where  a  supply  contract  contains  a  pro- 
vision empowering  the  contracting  officer, 
in  the  event  of  a  delay  in  shipment,  to  ter- 
minate the  right  of  the  contractor  to  ship 
the  material  in  question  and  to  buy  it  on 
the  open  market,  and  where  the  contract- 
ing officer  fails  to  exercise  the  power  of 
termination  but,  instead,  permits  the  con- 
tractor to  pile  up  liquidated  damages  that 
are  more  than  three  times  greater  in 
amount  than  the  total  contract  price,  the 
case  should  be  referred  to  the  Comptroller 
General  with  a  recommendation  that  it 
would  be  just  and  equitable  to  remit  that 
portion  of  the  liquidated  damages  which 
accrued  because  the  contracting  officer 
failed  to  exercise  the  power  of  termina- 
tion within  a  reasonable  time.  60-467 

Officials  of  this  Department  do  not  have 
authority  to  waive  the  imposition  of  liqui- 
dated damages  on  equitable  grounds  or  on 
the  asserted  ground  that  the  Government 
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actually  did  not  suffer  any  loss  by  reason 
of  the  delay  in  completing  a  particular  con- 
tract. 61-122 

Where  the  completion  of  a  contract  was 
delayed  because  of  the  action  of  the  con- 
tracting officer  in  determining  whether 
substitute  materials  should  be  approved 
under  a  provision  in  the  specifications  of 
the  contract  permitting  the  use  of  substi- 
tute material,  with  governmental  approval, 
whenever  the  contractor  is  unable,  despite 
diligent  efforts,  to  procure  the  materials 
required  by  the  specifications,  liquidated 
damages  should  not  be  assessed  against  the 
contractor  for  such  delay.  61-131 

When  a  provision  for  liquidated  damages 
in  a  Government  contract  is  a  reasonable 
one,  it  is  not  necessary  in  order  for  the 
Government  to  enforce  it  to  show  that  any 
actual  damage  was  sustained.  61-201 

Where  a  core-drilling  contract  provides 
that  time  consumed  by  contractor  in  op- 
erations incidental  to  actual  operation  of 
the  drills,  including  fishing  for  lost  tools, 
shall  count  as  "actual  operation"  of  the 
drills  only  with  the  contracting  officer's 
approval,  and  further  provides  for  the 
assessment  of  liquidated  damages  for  each 
8-hour  shift  that  the  contractor  failed  to 
maintain  the  drills  in  "actual  operation," 
it  was  proper  for  the  contracting  officer 
not  to  count  as  "actual  operation"  time 
spent  by  the  contractor  in  fishing  for  tools 
and  otherwise  reconditioning  for  drilling 
a  hole  which  became  jammed  with  lost 
tools  because  of  the  contractor's  negli- 
gence. Under  such  circumstances,  it  was 
proper  for  the  contracting  officer  to  assess 
liquidated  damages  for  such  a  period  of 
time  as  would  afford  the  contractor  a 
reasonable  opportunity  to  recondition  the 
hole.  61-238 

Where  a  Government  contract  was 
awarded  prior  to  June  25,  1950,  but  notice 
to  proceed  was  issued  subsequent  thereto, 
delays  resulting  from  material  shortages 
were  foreseeable,  and  liquidated  damages 
were  properly  assessed  if  there  was  an 
initial  and  unreasonable  delay  by  the  con- 
tractor in  ordering  materials  or  proceed- 
ing with  the  project.  61-342 

Where  a  Government  contract  was  enr 
tered  into  after  June  25,  1950,  the  begin- 
ning of  the  Korean  conflict,  the  resultant 
delays  in  the  completion  of  the  contract 


were  foreseeable  and  liquidated  damages 
were  properly  assessable.  61-342 

Relief  from  liquidated  damages  will  not 
be  granted  merely  because  the  Government 
failed  to  suffer  an  inconvenience  or  loss 
by  reason  of  the  delay.  61-383 

The  remission  of  liquidated  damages  is 
an  extraordinary  remedy  which  is  exer- 
cised only  in  cases  where  the  claim  for 
relief  is  supported  by  substantial  equities 
in  the  contractor's  favor.  There  is  no 
basis  for  remission  where  the  contractor's 
delay  in  completing  the  contract  is  at- 
tributable to  his  failure  to  prosecute  the 
work  with  reasonable  diligence  or  because 
of  his  negligence  in  other  respects.     61-383 

Where  no  timely  appeal  was  taken  to 
an  assessment  of  liquidated  damages  by 
the  contracting  officer,  the  question  could 
not  be  raised  subsequently  by  the  con- 
tractor, by  objections  to  the  deduction  of 
the  liquidated  damages  in  a  final  payment 
estimate.  61-383 

A  cause  for  delay  which  is  asserted  for 
the  first  time  after  the  performance  of  the 
contract  and  as  to  which  the  contracting 
officer  was  not  notified  within  10  days 
from  the  beginning  of  such  delay,  pursuant 
to  article  9  of  Standard  Form  No.  23  of 
construction  contracts,  may  be  dismissed 
without  consideration.  61-386 

Officials  of  this  Department  do  not  have 
the  authority  to  waive  the  imposition  of 
liquidated  damages  on  equitable  grounds 
and  can  excuse  a  delay  in  performance 
only  if  it  is  attributable  to  "causes  beyond 
the  control  and  without  the  fault  or  negli- 
gence of  the  contractor."  61-387 
Unliquidated  Damages 

A  Government  construction  contractor 
claimed  additional  compensation  over  the 
agreed  contract  price  because  delay  in 
the  supplying  of  timber  piling  by  the  Gov- 
ernment allegedly  disrupted  his  work  pro- 
gram and  increased  costs  for  labor,  mate- 
rials, and  overhead.  Held,  (1)  that  the 
Government  is  not  obligated,  in  the  absence 
of  an  express  provision  in  the  contract, 
to  do  any  act  so  that  work  contracted  for 
should  at  all  events  be  completed  within 
the  contract  time,  or  so  that  it  can  be 
carried  on  in  the  most  efficient  and  least 
costly  manner,  (2)  that  where  a  contractor 
performs  within  the  time  specified  only 
the   work   contracted   for,    no   claim   for 
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damages  because  of  alleged  extra  work 
may  be  administratively  considered,  (3) 
that  even  where  a  contractor  shows  that 
he  has  in  fact  performed  extra  work  under 
a  contract  with  the  Government,  recovery 
therefor  cannot  be  had  unless  such  work 
was  ordered  in  the  manner  prescribed  by 
the  contract,  (4)  that  a  claim  for  addi- 
tional compensation,  calculated  after  the 
completion  of  the  work  under  a  contract, 
cannot  be  allowed  in  any  event,  since  it  is 
in  form  a  claim  for  unliquidated  damages 
which  administrative  officers  of  the  Gov- 
ernment are  without  authority  to  consider. 
Wm.  Cramp  &  Sotis  v.  United  States,  216 
U.S.  494,  500.  58-313 

A  claim  for  the  rental  of  equipment, 
allegedly  made  idle  because  of  the  im- 
proper termination  of  the  contract  by  the 
Government,  is  in  the  nature  of  a  claim 
for  unliquidated  damages  which  an  ad- 
ministrative official  of  this  Department 
has  no  authority  to  consider  or  settle. 

01-238 

XVI.  DELAYS  OF  CONTRACTOR 

When  there  is  a  delay  in  furnishing 
materials  beyond  the  date  set  by  the  con- 
tract for  delivery  and  the  materials 
could  not  sooner  have  been  procured  in 
the  open  market,  it  is  proper  to  assess  the 
liquidated  damages  prescribed  in  the  con- 
tract, notwithstanding  the  fact  that  the 
total  damages  thus  assessed  exceed  the 
purchase  price  of  the  materials  furnished. 
Distinguishing  11  Comp.  Gen.  384,  and  16 
Comp.  Gen.  344.  57-412 

Relief  from  payment  of  liquidated  dam- 
ages assessed  for  delay  in  delivery  may 
be  granted  where  contract  provisions  per- 
mit finding  as  excusable  thereunder  de- 
lays caused  by  required  filling  of  Govern- 
ment national  defense  orders,  and  where 
needed  materials  cannot  be  procured  in  the 
open  market.  57-535 

An  assessment  of  liquidated  damages 
was  made  by  the  contracting  officer  for  a 
delay  of  38  days,  31  days  of  which  was 
on  the  basis  that  delivery  to  a  carloading 
company  did  not  constitute  shipment 
within  the  terms  of  the  contract:  Held, 
that  the  action  of  the  contractor,  through 
its  subcontractor,  in  relinquishing  all  con- 
trol over  the  equipment  to  the  carloading 
company  and  the  prompt  movement  of  the 


equipment  by  that  company  constituted 
shipment.  Liquidated  damages  for  a  31- 
day  delay  between  actual  relinquishment 
for  such  shipment  and  the  contract  ship- 
ment date  were  properly  assessed.  The 
assessment  for  the  additional  7-day  period 
was    improper   and   should    be    remitted. 

58-141 
The  contractor's  right  to  continue  de- 
livery under  a  contract  for  the  furnishing 
of  transformers  was  terminated  by  the 
contracting  officer  on  account  of  delay  in 
making  delivery  and  because  of  failure 
to  meet  contract  specifications.  Held, 
(1)  that  no  delay  was  caused  by 
Government's  failure  to  answer  a  letter, 
which  it  was  under  no  obligation  to  an- 
swer, (2)  that  delay  in  delivery  by  the  con- 
tractor's chosen  suppliers,  in  the  absence 
of  a  showing  that  the  delay  was  caused 
by  the  execution  of  defense  orders  which 
it  was  bound  to  accept  and  carry  out  prior 
to  the  execution  of  its  contract  with  the 
contractor,  was  not  an  excusable  cause 
of  delay,  (3)  that  the  Government  was 
entitled  to  liquidated  damages  accrued  at 
the  time  of  a  proper  termination  order, 

(4)  that  the  Government  did  not  lose  its 
right  to  liquidated  damages  after  the  ter- 
mination order,  since  the  contract  pro- 
vided for  their  accrual  after  termination, 

(5)  that  the  Government  lost  no  rights 
by  reallocating  the  contract  to  the  origi- 
nal contractor  after  termination,  but  dur- 
ing the  period  of  suspension  of  the 
contract,  delays  could  not  be  allocated  or 
apportioned,  (6)  that  a  termination  would 
be  premature  and  constitute  a  waiver  of 
liquidated  damages  if  timely  applications 
for  extensions,  which  if  granted  would 
extend  delivery  date  beyond  termination 
date,  were  pending  at  the  time,  and  (7) 
that  while  the  Secretary  of  the  Interior 
may  remit  liquidated  damages,  upon  a 
showing  that  the  war  effort  would  be  facili- 
tated thereby,  under  the  First  War  Powers 
Act  of  1941,  and  Executive  Orders  Nos. 
9001  (6  F.R.  6787),  and  9055  (7  F.R.  964), 
promulgated  thereunder,  an  insufficient 
showing  of  justification  for  the  exercise  of 
such  authority  has  been  made.  58-362 

A  strike  which  was  in  existence  at  the 
time  when  a  bidder  on  a  supply  contract 
submitted  its  bid  to  the  Government  and 
which  thereafter  interfered  with  the  per- 
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formance  of  the  contract  is  not  among  the 
"unforeseeable  causes,"  as  used  in  Stand- 
ard Form  No.  32,  which  would  justify  the 
contracting  officer  in  extending  the  time 
of  performance.  60-466 

In  an  area  where  rocky  terrain  and 
down  timber  are  apt  to  be  encountered  in 
any  clearing  operation,  the  fact  that,  after 
the  disappearance  of  a  snow  blanket  cover- 
ing the  site  of  a  transmission  line  right- 
of-way  which  a  contractor  had  agreed  to 
clear,  it  was  revealed  that  the  site  con- 
tained more  down  timber  and  rocks  than 
the  contractor  had  anticipated  would  not 
bring  the  case  within  the  scope  of  article 
4  of  the  standard  form  of  construction 
contract.  60-479 

Article  9  of  the  standard  form  of  con- 
struction contract,  in  making  provision 
for  delays  due  to  unforeseeable  causes, 
does  not  relate  to  happenings  which  have 
already  occurred,  or  to  conditions  already 
in  existence,  as  of  the  time  when  a  bid 
on  the  work  is  submitted.  60-480 

Where  the  operations  of  a  contractor 
under  a  construction  contract  were  halted 
for  128  days  due  to  a  "stop  order"  from 
the  Government,  the  granting  of  an  ex- 
tension of  10  days  in  the  time  for  per- 
formance, to  cover  the  delay  incident  to 
the  reassembling  of  its  labor  force  by  the 
contractor,  would  be  proper.  60-480 

A  strike  which  was  in  progress  in  the 
contractor's  plant  at  the  time  when  the 
contractor  prepared  its  bid,  and  which  was 
still  in  progress  at  the  time  when  the  con- 
tract was  made,  cannot  be  regarded  as  an 
"unforeseeable"  cause  of  delay  in  perform- 
ance under  the  contract,  so  as  to  make  the 
delay  excusable  under  article  5  of  U.S. 
Standard  Form  No.  32.  61-4 

Article  5  of  U.S.  Standard  Form  No.  32 
(supply  contract)  becomes  operative  if, 
and  only  if,  the  right  of  the  contractor  to 
proceed  with  performance  under  the  con- 
tract is  terminated  by  written  notice  on 
account  of  failure  to  deliver  the  supplies 
within  the  time  specified  in  the  contract, 
and  the  Government  thereupon  obtains  the 
supplies  elsewhere.  61-4 

The  fact  that  a  Government  officer  or 
employee  had  actual  knowledge  of  a  con- 
tractor's delay  and  its  cause  would  not  be 
the  equivalent  of  the  timely  filing  by  the 


contractor  of  a  written  notice  with  the 
contracting  officer  respecting  the  delay 
and  its  cause.  61-60 

Where  a  contract  provides  that  the  con- 
tractor shall  be  excused  for  any  delay  in 
performance  that  is  due  to  unforeseeable 
causes  beyond  the  control  and  without  the 
fault  or  negligence  of  the  contractor,  if  the 
contractor  shall  notify  the  contracting  of- 
ficer in  writing  within  a  prescribed  period 
that  the  contractor  has  encountered  such 
a  cause  of  delay,  the  furnishing  of  a  timely 
written  notice  to  the  contracting  officer  is 
a  prerequisite  for  obtaining  relief  with  re- 
spect to  an  excusable  delay  in  performance. 

61-60 

In  order  to  satisfy  the  standard  require- 
ment in  a  Government  contract  respecting 
notices  of  delay,  written  notice  must  be 
given.  61-122 

Where  the  essence  of  a  contract  is  the 
promise  to  supply  and  install  devices 
which  will  meet  the  standard  set  in  the 
contract,  a  delay  by  the  contractor  in  per- 
forming the  contract  is  not  excusable  un- 
der the  "Delays-Damages"  clause  of  the 
standard  Government  supply  contract 
when  it  is  caused  by  the  contractor's  fail- 
ure to  order  devices  that  would  meet  the 
contractual  standard.  61-122 

Where  the  completion  of  a  contract  was 
delayed  because  of  the  action  of  the  con- 
tracting officer  in  determining  whether 
substitute  materials  should  be  approved 
under  a  provision  in  the  specifications  of 
the  contract  permitting  the  use  of  substi- 
tute material,  with  governmental  approval, 
whenever  the  contractor  is  unable,  despite 
diligent  efforts,  to  procure  the  materials 
required  by  the  specifications,  liquidated 
damages  should  not  be  assessed  against 
the  contractor  for  such  delay.  61-131 

When  a  contractor  is  prevented  from 
working  on  a  given  day  by  two  concurrent 
causes,  making  delay  excusable,  an  ex- 
tension of  time  may  be  granted  for  only 
one  day.  61-201 

Where  a  subcontractor's  compliance  with 
a  Government  priority  order  or  regulation 
directly  affected  the  ability  of  a  subcon- 
tractor to  perform,  a  delay  in  perform- 
ance by  the  prime  contractor  is  not  ex- 
cusable under  section  707  of  the  Defense 
Production  Act  (64  Stat.  818),  unless  the 
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order  or  regulation  directly  affected  the 
prime  contractor's  ability  to  perform. 

61-201 

Under  a  Government  supply  contract, 
delay  experienced  by  the  contractor  in 
obtaining  supplies  may,  under  certain  cir- 
cumstances, constitute  a  ground  for  grant- 
ing an  extension  of  time.  61-211 

Interest  cannot  be  allowed  by  the  De- 
partment of  the  Interior  on  the  payment 
of  claims  arising  out  of  contracts  with 
the  Department.  61-215 

Under  the  "Delays-Damages"  clause 
in  the  specifications  of  a  standard  Govern- 
ment supply  contract,  a  delay  in  transit 
of  supplies  ordered  by  the  contractor  may, 
in  particular  circumstances,  constitute  a 
ground  for  an  extension  of  time  to  per- 
form the  work  covered  by  the  contract. 

61-215 

The  failure  of  a  subcontractor's  supplier 
to  perform  his  obligations  is  a  normal 
hazard  of  business.  Delays  of  a  sub- 
contractor in  making  delivery  will  not 
excuse  the  prime  contractor  from  making 
timely  performance,  unless  the  difficulty 
resulted  from  an  excusable  cause  under 
the  contract.  61-387 

XVII.  DELAYS  OF  GOVERNMENT 

A  Government  construction  contractor 
claimed  additional  compensation  over  the 
agreed  contract  price  because  delay  in  the 
supplying  of  timber  piling  by  the  Govern- 
ment allegedly  disrupted  his  work  pro- 
gram and  increased  costs  for  labor, 
materials,  and  overhead.  Held,  (1)  that 
the  Government  is  not  obligated,  in  the 
absence  of  an  express  provision  in  the 
contract,  to  do  any  act  so  that  work  con- 
tracted for  should  at  all  events  be  com- 
pleted within  the  contract  time,  or  so 
that  it  can  be  carried  on  in  the  most 
efficient  and  least  costly  manner,  (2)  that 
where  a  contractor  performs  within  the 
time  specified  only  the  work  contracted 
for,  no  claim  for  damages  because  of  al- 
leged extra  work  may  be  administratively 
considered,  (3)  that  even  where  a  con- 
tractor shows  that  he  has  in  fact  per- 
formed extra  work  under  a  contract  with 
the  Government,  recovery  therefor  cannot 
be  had  unless  such  work  was  ordered  in 
the  manner  prescribed  by  the  contract, 
(4)   that  a  claim  for  additional  compen- 


sation, calculated  after  the  completion  of 
the  work  under  a  contract,  cannot  be 
allowed  in  any  event,  since  it  is  in  form 
a  claim  for  unliquidated  damages  which 
administrative  officers  of  the  Government 
are  without  authority  to  consider.  Wm. 
Cramp  &  Sons  v.  United  States,  216  U.S. 
494,  500.  58-313 

The  contractor's  right  to  continue  de- 
livery under  a  contract  for  the  furnishing 
of  transformers  was  terminated  by  the 
contracting  officer  on  account  of  delay  in 
making  delivery  and  because  of  failure 
to  meet  contract  specifications:  Held,  (1) 
that  no  delay  was  caused  by  Government's 
failure  to  answer  a  letter,  which  it  was 
under  no  obligation  to  answer;  (2)  that 
delay  in  delivery  by  the  contractor's  chosen 
supplier,  in  the  absence  of  a  showing  that 
the  delay  was  caused  by  the  execution  of 
defense  orders  which  it  was  bound  to  ac- 
cept and  carry  out  prior  to  the  execution 
of  its  contract  with  the  contractor,  was 
not  an  excusable  cause  of  delay:  (3)  that 
the  Government  was  entitled  to  liquidated 
damages  accrued  at  the  time  of  a  proper 
termination  order;  (4)  that  the  Govern- 
ment did  not  lose  its  right  to  liquidated 
damages  after  the  termination  order,  since 
the  contract  provided  for  their  accrual 
after  termination;  (5)  that  the  Govern- 
ment lost  no  rights  by  reallocating  the 
contract  to  the  original  contractor  after 
termination,  but  during  the  period  of  sus- 
pension of  the  contract,  delays  could  not 
be  allocated  or  apportioned;  (6)  that  a 
termination  would  be  premature  and  con- 
stitute a  waiver  of  liquidated  damages  if 
timely  applications  for  exteDsions,  which 
if  granted  would  extend  delivery  date  be- 
yond termination  date,  were  pending  at 
the  time;  (7)  that  while  the  Secretary  of 
the  Interior  may  remit  liquidated  damages, 
upon  a  showing  that  the  war  effort  would 
be  facilitated  thereby,  under  the  First  War 
Powers  Act  of  1941,  and  Executive  Orders 
Nos.  9001  and  9055  promulgated  there- 
under, an  insufficient  showing  of  justifica- 
tion for  the  exercise  of  such  authority  has 
been  made.  58-362 

A  contractor  is  not  entitled  to  remission 
of  liquidated  damages  on  the  general  al- 
legation that  the  Korean  conflict  was  an 
"act  of  the  Government"  within  the  mean- 
ing of  the  "Delays-Damages"  clause  of  the 
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standard  Government  construction  con- 
tract. 61-201 

Delays  caused  by  the  Government  which 
are  the  result  in  turn  of  the  contractor's 
failure  to  comply  with  the  specifications 
are  not  grounds  for  the  granting  of  exten- 
sions of  time.  61-201 

When  the  contractor  had  unsuccessfully 
engaged  in  fishing  operations  for  approxi- 
mately a  month,  and  it  was  clear  that  even 
with  prudent  fishing  operations,  it  might 
take  a  long,  indefinite  period  of  time  to 
clean  out  a  hole  for  core  drilling,  the  con- 
tracting officer  was  arbitrary  and  er- 
roneous in  requiring  the  contractor,  at  the 
risk  of  having  the  contract  terminated,  to 
recondition  the  hole  by  a  specified  date. 
When  such  order  resulted  in  a  delay  in  the 
completion  of  the  contract,  the  Government 
is  responsible  in  part  for  such  delay,  and, 
therefore,  liquidated  damages  should  not 
be  assessed  against  the  contractor.     61-238 

XVIII.  EIGHT-HOUR  LAW 

A  requirement  of  mere  business  conven- 
ience or  pecuniary  advantage  does  not  con- 
stitute an  "emergency"  relieving  a 
contractor  of  the  penalty  for  a  violation  of 
the  Eight-Hour-Law.  The  necessity  of  re- 
pairing a  dangerously  weak  tower,  how- 
ever, does  constitute  an  emergency  "caused 
by  *  *  *  danger  to  life,"  and  no  penalty 
should  be  imposed  for  overtime  employment 
in  such  work.  57-270 

XIX.  INTERPRETATION 

A  contract  must  be  viewed  and  inter- 
preted with  reference  to  the  nature  of  the 
obligations  between  the  parties  and  the  in- 
tention which  they  have  manifested  in 
forming  them,  and,  once  ascertained,  the 
intention  of  the  parties  must  be  given  ef- 
fect, sacrificing,  if  necessary,  the  literal 
meaning  in  order  that  the  major  purpose 
may  not  fail.  54-546 

An  act  of  Congress  which  granted  to  the 
City  and  County  of  San  Francisco  author- 
ity to  generate  and  sell  to  municipalities 
and  water  and  irrigation  districts  electric 
power  produced  on  public  lands  of  the 
United  States,  forbade  the  selling,  assign- 
ing, or  transferring  of  such  electric  power 
to  "any  private  person,  corporation,  or  as- 
sociation." The  grantee  entered  into  a 
contract  with  a  private  company  for  the 
distribution   of   the  power   so  generated, 


which  company  has  since  distributed  and 
sold  electric  current  in  San  Francisco. 
Held,  That  although  the  contract  entered 
into  was  stated  to  be  one  of  agency  or  con- 
signment, and  not  one  of  sale,  and  the 
language  of  consignment  was  employed,  the 
contract,  when  judged  by  the  substance  of 
its  terms,  must  be  held  to  be  one  of  sale, 
the  disposition  of  the  electric  power  being 
under  conditions  necessarily  contemplating 
its  resale  to  consumers.  55-321 

The  rules  that  a  practical  construction 
of  a  contract  by  the  parties  thereto  is  gov- 
erning, that  a  construction  which  will  pro- 
duce a  valid  and  equitable  result  is  to  be 
favored,  that  an  unambiguous  preamble 
should  control  ambiguous  operative 
clauses,  and  that  the  language  of  an  instru- 
ment is  to  be  construed  most  strongly 
against  the  party  who  drafted  it,  all  are 
secondary  rules  of  interpretation,  to  be 
used  only  when  the  meaning  of  words  re- 
mains doubtful  after  the  application  of 
ordinary  rules  of  interpretation.       56-148 

The  practical  construction  given  to  a 
contract  by  both  parties  for  several  years 
may  not  be  repudiated  by  a  party  that  has 
profited  therefrom  even  though  such  con- 
struction is  incompatible  with  the  literal 
terms  of  the  contract.  57-500 

Where  a  contract  has  been  loosely  con- 
strued by  both  parties  for  many  years,  the 
contractor  seeking  to  establish  a  breach 
must  bear  the  burden  of  showing  that  the 
interpretation  put  upon  the  contract  by  the 
Government  was  unreasonable.        57-501 

The  terms  of  a  contract  which  are  incon- 
sistent with  the  express  provisions  of  a 
statute  cannot  be  permitted  to  operate  in 
derogation  of  law.  58-608 

A  contract  by  which  the  Choctaw  and 
Chickasaw  Nations  agree  to  sell,  and  the 
United  States  agrees  to  buy,  for  a  con- 
sideration of  $8,500,000,  lands  and  mineral 
deposits,  with  provision  for  conveyance 
when  the  appropriation  of  the  purchase 
price  has  been  made,  is  executory  in  nature 
and  operates  to  vest  in  the  United  States 
on  the  date  of  the  appropriation  the  full 
equitable  title,  with  the  right  to  a  con- 
veyance, as  of  that  date,  of  the  legal  title. 

60-220 

A  contract  of  sale  executed  on  Oct.  8, 
1947,  became  binding,  upon  ratification  by 
the  Congress,  from  the  date  of  its  execu- 
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tion,  and  operated  to  prevent  the  vendor 
from  selling,  leasing,  or  otherwise  dispos- 
ing of  the  properties  contracted  to  be  sold 
unless  specifically  authorized  by  the  con- 
tract of  sale.  60-220 

A  provision  in  a  contract  between  the 
Choctaw  and  Chickasaw  Nations  and  the 
United  States,  declaring  that  all  "proceeds 
from  the  sale  of  any  of  the  properties 
mentioned  herein  made  subsequent  to  the 
date  of  this  contract,  and  prior  to  the 
appropriation  of  the  purchase  price,  shall 
be  credited  on  the  purchase  price,"  is  con- 
strued to  contemplate  and,  therefore,  to 
authorize  sales  by  the  vendor  to  third  per- 
sons at  any  time  prior  to  the  appropriation 
of  the  purchase  price.  60-220 

Where  a  contract  with  an  agency  of  the 
Department  contains  a  provision  stating 
that  "On  all  questions  regarding  *  *  *  the 
interpretation  of  these  specifications,  the 
decision  of  the  contracting  officer  shall  be 
final,"  this  office  is  without  authority  to 
review  an  interpretation  of  a  specification 
that  has  been  made  by  a  contracting 
officer.  60-480 

An  ambiguous  provision  in  a  contract 
drafted  by  the  Government  will  be  con- 
strued against  the  Government.  60-499 

Article  15  of  the  standard  form  of  con- 
struction contract  does  not  preclude  the 
head  of  the  Department  from  deciding  an 
issue  as  to  both  the  facts  and  the  law.  A 
decision  as  to  the  facts  is  final  and  con- 
clusive. A  decision  as  to  the  law  may  be 
reviewed  by  the  courts.  United  States  v. 
Moorman,  338  U.S.  457,  distinguished. 

60-499 

Questions  involving  interpretation  of 
the  contract  or  its  specifications  are  ques- 
tions of  law  or  sometimes  of  mixed  law 
and  fact.  In  the  interpretation  of  con- 
tracts, it  is  a  well-established  axiom  of 
the  law  that  they  must  be  read  as  a  whole- 
Where  there  is  a  repugnancy  in  the  word- 
ing of  a  contract,  a  general  provision  in 
the  contract  must  give  way  to  a  special 
provision  concerning  the  same  ground. 
When  a  contract  is  drawn  by  one  of  the 
parties  to  it  and  one  or  more  of  its  pro- 
visions are  ambiguous,  and  the  intention 
of  the  parties  does  not  otherwise  appear, 
the  interpretation  given  to  the  ambiguous 
provision  or  provisions  by  the  party  who 


did  not  draw  the  contract  will  govern. 

61-68 

WTien  a  contracting  officer  by  letters  to 
the  contractor  erroneously  construes  the 
terms  of  a  contract,  with  the  result  that 
the  contractor  performs  work  not  required 
by  the  contract,  such  letters  are  in  effect 
change  orders  requiring  extra  work  for 
which  an  equitable  adjustment  should  be 
made   under   article   3   of   the   contract. 

61-68 

When  a  definite  statement  is,  in  good 
faith  but  erroneously,  made  in  the  specifi- 
cations accompanying  a  Government  con- 
tract, and,  due  to  the  nature  of  the  matter 
concerning  which  the  statement  is  made, 
the  contracting  party  is  unable  to  discover 
the  error  and  reasonably  relies  on  the  state- 
ment to  his  detriment,  even  though  he 
may  have  been  told  to  inspect  and  did,  in 
fact,  do  so,  the  Government  will  be  respon- 
sible for  the  additional  expense  involved. 

61-68 

An  ambiguous  provision  in  a  land-pur- 
chase contract  drafted  by  the  Government 
will  be  construed  against  the  Government. 

61-109 

Notwithstanding  an  agreement  in  a  land- 
purchase  contract  to  accept  the  purchase 
price  as  full  payment  for  all  damages  for 
entry  upon  the  property  and  the  construc- 
tion, operation,  and  maintenance  of  rec- 
lamation works  thereon,  a  vendor  may  be 
awarded  damages  under  the  provisions  of 
the  annual  Interior  Department  appro- 
priation act  when  the  contract  gives  the 
vendor  the  right  of  possession  until  a 
certain  date,  subject  to  certain  limitations, 
and  before  that  date  the  Bureau  of  Rec- 
lamation, inconsistently  with  such  right 
of  possession,  overflows  the  land  and 
destroys  the  crops  growing  upon  it. 

61-109 

A  decision  as  to  whether  or  not  any  given 
work  under  a  contract  has  been  accom- 
plished in  accordance  with  the  contract 
provisions  involves  the  determination  of 
a  question  of  fact.  61-191 

In  the  interpretation  of  a  contract  it 
should  be  construed  as  a  whole  and  when- 
ever possible  effect  should  be  given  to  all 
of  its  terms  and  provisions,  and  apparently 
conflicting  provisions  should  be  reconciled. 

61-191 
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A  provision  in  a  contract  that  the  Gov- 
ernment will  deliver  material  "at  the  con- 
struction site"  means  that  the  materials 
will  be  delivered  at  the  actual  site  and  not 
merely  in  the  vicinity  thereof.  61-412 

An  ambiguous  provision  in  a  contract 
and  specifications  drafted  by  the  Govern- 
ment should  be  construed  against  the 
Government.  61-412 

The  Secretary  of  the  Interior,  not  the 
General  Manager  of  the  Alaska  Railroad, 
is  the  "head  of  the  department,"  within 
the  meaning  of  article  15,  the  disputes 
provision  of  the  standard  construction  con- 
tract (No.  23).  61-412 

XX.  MODIFICATION 

Where  the  language  of  a  statute  giving 
authority  and  direction  to  modify  a  con- 
tract does  not  purport  to  establish  the 
exclusive  means  for  effecting  the  end 
sought,  another  method  of  modification, 
provided  by  the  contract  itself,  is  not 
prohibited.  54-401 

The  Commissioner  of  Indian  Affairs,  au- 
thorized by  contract  to  readjust  stump- 
age  prices  by  a  given  date,  and  having 
done  so,  had  exhausted  his  authority  and 
was  not  empowered  to  make  a  further  ad- 
justment a  few  days  later.  The  profit 
drawn  from  such  unauthorized  action 
would  be  properly  deductible  from  any 
claim  against  the  Government  based  upon 
the  same  contract.  57-500 

Where  an  Indian  lumber  contract  pro- 
vided for  readjustment  of  stumpage  prices 
every  three  years  such  readjustments 
could  be  fixed  at  rates  varying  during  the 
period  before  the  next  readjustment. 

57-500 

XXI.  PAYMENTS 

Where  an  existing  contract  requires 
the  payment  of  annual  rentals  in  advance 
for  the  use  of  privileges  granted  by  the 
Government  in  the  exercise  of  certain  spe- 
cific authority  conferred  by  an  act  of  Con- 
gress, a  release  from  the  contract  or 
reduction  in  the  rate  of  payment  cannot 
be  allowed  if  the  obligation  had  accrued 
before  petition  is  filed.  53-37 

A  contract  made  in  one  fiscal  year  is 
a  proper  basis  for  payments  out  of  funds 
appropriated  for  the  following  fiscal  year 
(1)    when  it  was  entered  into  after  the 


appropriation  act  for  the  second  year  was 
passed  but  before  that  year  began;  (2) 
when  it  contains  an  option  to  renew  which, 
after  appropriate  inquiry  to  see  that  the 
price  has  not  fallen  out  of  line  with  com- 
petitors' prices,  has  been  exercised ;  or 
(3)  when,  although  not  containing  an  op- 
tion to  renew,  it  appears  that  it  will  be 
more  advantageous  to  the  Government  to 
continue  under  the  old  contract  than  to 
enter  into  a  new  one.  58-24 

The  Federal  Government  is  not  exempt 
from  the  payment  of  the  cost  of  State  sales 
and  use  taxes  levied  upon  purchases  made 
by  its  contractors  under  a  cost-plus-fixed- 
fee  contract  although  the  goods  purchased 
become  the  property  of  the  Government 
upon  shipment  or  delivery.  In  the  absence 
of  authorizing  legislation,  the  use  of  pur- 
chase order  forms  by  a  Government  con- 
tractor designating  him  as  an  agent  for 
the  Government  is  not  a  suitable  means  of 
avoiding  the  application  of  State  sales  and 
use  taxes  to  purchases  by  the  contractor 
under  the  contract.  58-411 

XXII.  PERFORMANCE 

A  contract  for  materials  provided  for 
delivery  by  a  certain  date  and  for  the  as- 
sessment of  liquidated  damages  at  the 
rate  of  $5  per  day  for  delay  in  perform- 
ance. All  of  the  materials  except  certain 
bolts,  having  a  value  of  6  percent  of  the 
total  contract  price  and  not  essential  in 
the  use  of  the  remaining  materials,  were 
delivered  by  the  date  fixed.  Held,  that 
there  was  substantial  performance  of  the 
contract  within  the  time  set  and  that  liqui- 
dated damages  accordingly  should  not  be 
assessed.  57-329 

A  contracting  officer,  if  circumstances 
otherwise  warrant  such  action,  properly 
may  proceed  to  a  determination  to  assess 
liquidated  damages,  to  remit  such  dam- 
ages if  already  deducted  from  payment,  or 
to  extend  the  time  for  performance  under 
a  divisible  contract  providing  for  the  as- 
sessment of  liquidated  damages  for  delays 
in  delivery  of  stenographic  transcripts  at 
specified  times.  58-444 

Illness  of  a  contractor's  chosen  steno- 
graphic reporter  cannot  be  regarded  as  an 
unforeseeable  circumstance  justifying  an 
extension  of  time  for  performance  or  the 
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remission  of  liquidated  damages  assessed 
for  delay  in  delivery  of  stenographic  tran- 
scripts as  specified  by  the  contract.  58-445 
Article  5  of  U.S.  Standard  Form  No.  32 
(supply  contract)  becomes  operative,  if, 
and  only  if,  the  right  of  the  contractor  to 
proceed  with  performance  under  the  con- 
tract is  terminated  by  written  notice  on 
account  of  failure  to  deliver  the  supplies 
within  the  time  specified  in  the  contract, 
and  the  Government  thereupon  obtains  the 
supplies  elsewhere.  61-4 

XXIII.  PROTESTS 

Where  a  contractor  fails  to  comply  with 
a  time  limit  prescribed  in  the  contract  for 
the  filing  of  a  written  protest  against  a 
requirement  that  the  contractor  perform 
work  which  it  believes  to  be  outside  the 
scope  of  the  contract,  the  contractor  can- 
not thereafter  claim  additional  compen- 
sation, over  and  above  that  stipulated  in 
the  contract,  for  such  work.  61-136 

XXIV.  SPECIFICATIONS 

Specifications  on  Interior  Department 
contracts  may  properly  include  provisions 
stating  that  the  United  States  has  the 
right  to  use  inventions  patented  by  em- 
ployees of  the  United  States  and  that  no 
royalties  are  to  be  chargeable  to  the  United 
States  for  the  use  of  such  inventions. 

58-763 

Where  contract  specifications  require  the 
submission  of  detailed  shop  drawings  by 
the  contractor  for  approval  by  the  Govern- 
ment prior  to  fabrication  in  a  construction 
contract,  time  spent  in  reaching  agree- 
ment upon  modifications  of  shop  drawings 
which  did  not  consume  an  unreasonable 
amount  of  time  does  not  constitute  a  basis 
for  remission  of  liquidated  damages  as- 
sessed for  delay  in  completion  of  the 
work.  61-387 

A  statement  in  the  specifications  of  a 
Government  contract  that  material  to  be 
excavated  is  "assumed  to  be  primarily 
gravel"  constitutes  a  representation  upon 
which  the  contractor  may  rely,  and,  ac- 
cordingly, if  the  soil  proves  to  be  deficient 
in  gravel,  the  contractor  is  entitled  to  an 
equitable  adjustment  under  article  4  for 
the  extra  work  required  of  it  by  the  con- 
tracting officer.  61-412 


XXV.  SUBCONTRACTORS  AND  SUPPLIERS 

The  obligation  of  a  contractor  to  obtain 
and  install  devices  which  will  meet  a 
standard  fixed  by  the  contract  is  not  ful- 
filled when  the  contractor  relies  on  the 
representations  of  a  supplier.  61-122 

The  failure  of  a  contractor's  supplier  to 
furnish  goods  with  the  working  quality  or 
capacity  required  by  the  specifications  and 
ordered  by  the  contractor  is  a  normal  haz- 
ard of  business  which  a  contractor  must 
assume.  61-201 

The  failure  of  a  subcontractor's  supplier 
to  perform  his  obligations  is  a  normal  haz- 
ard of  business.  Delays  of  a  subcon- 
tractor in  making  delivery  will  not  excuse 
the  prime  contractor  from  making  timely 
performance,  unless  the  difficulty  resulted 
from  an  excusable  cause  under  the  con- 
tract. 61-387 

XXVI.  SUSPENSION  AND  TERMINATION 

In  the  absence  of  regulations  authoriz- 
ing such  action,  the  departmental  approval 
of  contracts  for  the  sale  of  petroleum  pro- 
duced from  Federal  lands  may  not  be  re- 
voked by  the  Department  in  the  absence  of 
fraud,  misrepresentation  or  mistake. 

57-277 

The  contractor's  right  to  continue  de- 
livery under  a  contract  for  the  furnishing 
of  transformers  was  terminated  by  the 
contracting  officer  on  account  of  delay  in 
making  delivery  and  because  of  failure  to 
meet  contract  specifications.  Held,  (1) 
that  no  delay  was  caused  by  Government's 
failure  to  answer  a  letter,  which  it  was 
under  no  obligation  to  answer,  (2)  that  de- 
lay in  delivery  by  the  contractor's  chosen 
supplier,  in  the  absence  of  a  showing  that 
the  delay  was  caused  by  the  execution  of 
defense  orders  which  it  was  bound  to  ac- 
cept and  carry  out  prior  to  the  execution 
of  its  contract  with  the  contractor,  was  not 
an  excusable  cause  of  delay,  (S)  that  the 
Government  was  entitled  to  liquidated 
damages  accrued  at  the  time  of  a  proper 
termination  order,  (4)  that  the  Govern- 
ment did  not  lose  its  right  to  liquidated 
damages  after  the  termination  order,  since 
the  contract  provided  for  their  accrual 
after  termination,  (5)  that  the  Govern- 
ment lost  no  rights  by  reallocating  the  con- 
tract to  the  original  contractor  after  termi- 
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nation,  but  during  the  period  of  suspension 
of  the  contract,  delays  could  not  be  allo- 
cated or  apportioned,  (6)  that  a  termina- 
tion would  be  premature  and  constitute  a 
waiver  of  liquidated  damages  if  timely  ap- 
plications for  extensions,  which  if  granted 
would  extend  delivery  date  beyond  termi- 
nation date,  were  pending  at  the  time,  and 
(7)  that  while  the  Secretary  of  the  In- 
terior may  remit  liquidated  damages,  upon 
a  showing  that  the  war  effort  would  be 
facilitated  thereby,  under  the  First  War 
Powers  Act  of  1941,  and  Executive  Orders 
Nos.  9001  (6  F.R.  6787),  and  9055  (7  F.R. 
964),  promulgated  thereunder,  an  insuffi- 
cient showing  of  justification  for  the  exer- 
cise of  such  authority  has  been  made. 

58-362 

Contracts  for  construction  work  made 
by  the  Bureau  of  Reclamation  were  not 
automatically  terminated  by  the  exhaus- 
tion of  funds  appropriated  for  the  work 
covered  by  the  contracts.  60-113 

Since  the  stoppage  of  work  under  the 
contracts  did  not  result  from  "changes  in 
the  drawings  and/or  specifications,"  but, 
rather,  resulted  from  the  exhaustion  of 
funds  appropriated  by  Congress  for  the 
making  of  payments  under  the  contracts, 
no  equitable  adjustment  for  the  cost  re- 
sulting from  the  stoppage  may  be  made  by 
the  Department  under  article  3  ( Standard 
Form  No.  23)  of  the  respective  contracts. 

60-113 

When  the  Government  announced  that 
funds  would  be  exhausted  and  that  any 
work  performed  thereafter  would  be  done 
at  the  contractors'  risk,  the  contractors 
had  a  power  to  rescind  their  contracts. 
The  power  to  rescind  ceased  to  exist  when 
the  contractors  failed  to  exercise  it  before 
they  were  notified  by  the  Bureau  of  Recla- 
mation that  funds  had  again  become  avail- 
able for  earnings  under  the  contracts. 

60-113 

Where  the  Government  directed  a  con- 
tractor to  suspend  operations  under  the 
contract  for  a  period  of  time,  and  the  con- 
tractor had  no  actual  costs  of  performance 
during  the  period  of  the  required  suspen- 
sion, cost  data  for  the  period  of  the 
enforced  work  stoppage  should  not  be 
included  in  calculating  the  amount  of  the 
adjustment  under  an  escalation  provision 
in  the  contract.  60-507 


Where  a  contract  provides  for  its  termi- 
nation if  the  contractor  fails  to  perform 
any  of  its  obligations  thereunder,  it  would 
be  proper  as  a  matter  of  law  to  terminate 
the  contract  for  any  breach  of  contract; 
but  the  exercise  of  sound  administrative 
discretion  requires  that  a  contract  be 
terminated  only  for  a  substantial  breach 
and  not  for  a  partial  and  immaterial 
breach.  61-238 

XXVII.  UNFORESEEABLE  CAUSES 

Illness  of  a  contractor's  chosen  steno- 
graphic reporter  cannot  be  regarded  as  an 
unforeseeable  circumstance  justifying  an 
extension  of  time  for  performance  or  the 
remission  of  liquidated  damages  assessed 
for  delay  in  delivery  of  stenographic  tran- 
scripts as  specified  by  the  contract. 

58-445 

Since  the  stoppage  of  work  under  the 
contracts  did  not  result  from  "changes  in 
the  drawings  and/or  specifications,"  but, 
rather,  resulted  from  the  exhaustion  of 
funds  appropriated  by  Congress  for  the 
making  of  payments  under  the  contracts, 
no  equitable  adjustment  for  the  cost  re- 
sulting from  the  stoppage  may  be  made 
by  the  Department  under  article  3  ( Stand- 
ard Form  No.  23)  of  the  respective  con- 
tracts. 60-113 

A  strike  which  was  in  progress  in  the 
contractor's  plant  at  the  time  when  the 
contractor  prepared  its  bid,  and  which 
was  still  in  progress  at  the  time  when  the 
contract  was  made,  cannot  be  regarded  as 
an  "unforeseeable"  cause  of  delay  in  per- 
formance under  the  contract,  so  as  to  make 
the  delay  excusable  under  article  5  of  U.S. 
Standard  Form  No.  32.  61-4 

The  delays  caused  by  the  exhaustion  of 
funds  resulted  from  "unforeseeable  *  *  * 
acts  of  the  Government"  within  the  mean- 
ing of  article  9  (Standard  Form  No.  23) 
of  the  respective  contracts,  and  the  con- 
tractors, therefore,  are  entitled  to  exten- 
sions of  time  under  that  article.      60-113 

Officials  of  this  Department  do  not  have 
the  authority  to  waive  the  imposition  of 
liquidated  damages  on  equitable  grounds 
and  can  excuse  a  delay  in  performance  only 
if  it  is  attributable  to  "causes  beyond  the 
control  and  without  the  fault  or  negligence 
of  the  contractor."  61-387 
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XXVIII.  WAIVER  AND  ESTOPPEL 

Express  consent  by  the  contractor  to  a 
proposed  course  of  action  constitutes  a 
waiver  barring  any  claim  grounded  on  the 
illegality  of  such  action.  57-500 

Where  an  Indian  lumber  contract  au- 
thorized the  Commissioner  to  readjust 
stumpage  prices  at  three-year  intervals  on 
the  basis  of  prices  prevailing  during  such 
periods,  and  stumpage  price  readjustments 
were  made  at  other  times  and  on  other 
grounds  to  the  benefit  of  the  contractor, 
the  contractor  is  estopped  from  objecting 
to  a  continuance  of  the  practice  when  it 
runs  to  his  disadvantage.  57-500 


CONVEYANCES 

I.  Generally 

II.  Interest  Conveyed 

III.  Reservations  and  Exceptions- _ 

I.  GENERALLY 
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A  conveyance  issued  upon  an  Indian 
homestead  allotment  must  be  construed  as 
to  its  legal  force  and  effect  in  accord  with 
the  terms  of  the  law  under  which  it  was 
granted  and  not  by  the  terms  of  the  patent 
itself.  52-367 

One  who  contracts  to  acquire  the  title 
to  land  and  subsequently  conveys  to  a 
third  party  is  estopped  to  deny  that  he 
had  title  at  the  time  of  the  conveyance 
where  the  deed  is  passed  upon  the  assump- 
tion of  title  in  him  and  purports  to  convey 
that  title.  52-411 

While  Sioux  half-breed  scrip  is  not  as- 
signable, yet  the  land  located  thereunder  is 
alienable  as  soon  as  located  and  the  holder 
of  the  scrip  may  give  a  valid  power  of 
attorney  not  only  for  the  location  of  the 
land  and  for  the  erection  of  the  improve- 
ments thereon  but  for  its  conveyance  after 
location.  52-602 

Request  having  been  made  by  the  osten- 
sibly proper  parties,  the  United  States,  by 
duly  constituted  agent,  is  warranted  in 
executing  a  quitclaim  deed  to  real  prop- 
erty which,  in  1794,  with  good  title  thereto, 
it  sold  to  private  parties,  through  its  com- 
missioners empowered  to  do  so,  and  was 
paid  in  full,  the  deed,  if  executed  and  de- 
livered, never  being  recorded,  leaving  rec- 
ord title  to  the  property  standing  in  the 
name  of  the  United  States.  54-319 


Purchasers  of  land  are  charged  with 
notice  of  all  defects  in  title  indicated  by 
the  recitals  in  the  deeds  in  the  chain  of 
title.  58-579 

An  officer  of  the  executive  branch  of  the 
Government,  in  conveying  a  tract  of  Gov- 
ernment land  pursuant  to  an  authorization 
or  a  directive  from  the  Congress,  cannot 
disregard  any  of  the  conditions  which  the 
Congress  has  imposed  in  the  enabling  legis- 
lation, because  he  is  acting  as  the  agent  of 
the  Congress  and  is  not  at  liberty  to  sub- 
stitute his  judgment  for  that  of  the 
Congress.  60-211 

When  a  statute  authorizes  and  directs 
the  Secretary  of  the  Interior  to  convey  a 
tract  of  Government  land  to  a  State  "for 
and  in  consideration  of  $1,"  the  Secretary 
of  the  Interior  is  required  to  collect  $1  in 
connection  with  the  conveyance.        60-211 

II.  INTEREST  CONVEYED 

The  power,  inherent  in  the  tribe,  to 
provide  for  the  orderly  distribution  of  the 
use  and  occupancy  of  tribal  lands,  does 
not,  in  view  of  the  inhibitions  of  25  U.S.C. 
177,  extend  to  the  creation  of  vested  en- 
forceable interests  in  the  individual  mem- 
bers of  the  tribe.  Since  such  a  vested 
enforceable  interest  would  be  created  by 
a  conveyance  for  a  consideration  by  the 
tribe  to  an  individual  member  of  posses- 
sory title  in  tribal  lands  with  the  right  to 
transmit  that  title  by  descent,  devise,  or 
conveyance  inter  vivos,  such  a  conveyance 
may  not  be  made  in  the  absence  of  clear 
congressional  authority  therefor.      58-218 

III.  RESERVATIONS  AND  EXCEPTIONS 

Improvements  made  upon  certain  land 
by  a  Sioux  half-breed  cannot  be  used  as 
a  basis  for  the  location  of  other  land  under 
scrip  assigned  by  the  half-breed.      52-602 

The  mineral  reservation  contained  in  the 
last  proviso  to  the  act  of  Mar.  8,  1922 
(42  Stat.  414)  is  a  covenant  running  with 
the  land,  and  is  applicable  to  lands  within 
an  abandoned  or  forfeited  railroad  right- 
of-way  that  have  become  vested  in  a  mu- 
nicipality under  one  of  the  provisions  of 
that  act,  notwithstanding  that  deeds  ex- 
ecuted by  the  municipality  conveying  these 
lands  fail  to  make  such  reservation. 

52-743 
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Where  a  deed  of  conveyance  recited  that 
the  grantors  (the  Choctaw  and  Chickasaw 
Nations)  conveyed  to  the  grantee  a  certain 
tract  "less  6.26  acres  occupied  as  a  right- 
of-way"  by  a  certain  railway,  and  the  rail- 
way company  failed  to  occupy  the  tract 
thus  excepted,  title  to  the  6.26  acres  did 
not  pass  to  the  grantee  under  the  con- 
veyance. 55-456 

COOPERATIVE  AGREEMENTS 

An  agreement  between  the  Soil  Erosion 
Service  of  the  United  States  and  a  State 
forest  commission  whereby,  for  a  con- 
sideration, the  latter  is  to  produce  and 
supply  trees  for  the  former,  possesses  the 
essential    elements    of    a    valid    contract. 

54-408 

The  Soil  Erosion  Service  of  the  United 
States  has  authority  to  enter  into  an 
agreement  with  a  State  administrative  in- 
stitution for  the  supplying  of  material 
needed  in  connection  with  the  checking  of 
soil  erosion.  54-408 

A  non-Government  agency  engaged  in 
research  under  a  cooperative  agreement 
with  the  Bureau  of  Mines  is  not  an  in- 
strumentality of  the  Federal  Government, 
so  as  to  exempt  it  from  nondiscriminatory 
sales  or  use  taxes  imposed  by  a  State. 
Such  taxes  are  not  a  direct  burden  on  the 
Federal  Government  even  though  the  cost 
of  a  purchase  is  borne  by  the  Government. 

57-490 

The  Departments  of  the  Interior  and 
Agriculture  may  agree  to  assist  and  co- 
operate with  each  other  in  carrying  out 
their  respective  functions  in  the  field  of 
soil  and  moisture  conservation  ;  and  either 
Department  may  place  with  the  other, 
under  the  Economy  Act,  orders  for  the 
performance  of  soil  and  moisture  conserva- 
tion work  falling  within  the  scope  of  the 
requesting  Department's   responsibility. 

60-437 
COURTS 

The  rule  to  the  effect  that  it  is  not  within 
the  province  of  the  courts  to  question  the 
judgment  of  a  property  owner  in  the  legiti- 
mate use  of  his  property,  or  to  determine 
whether  one  mode  of  use  would  be  more 
beneficial  than  another,  will  not  be  applied 
for  the  benefit  of  a  mining  claimant  if  the 
plan  pursued  can  have  no  reasonable 
adaptation  to  its  alleged  purpose,  the  mere 


assertion  that  it  was  pursued  for  that  pur- 
pose being  insufficent,  even  though  good 
faith  in  its  pursuit  be  conceded.        52-283 

The  Land  Department  has  no  means  of 
enforcing  its  decisions  and  restoring  to 
an  entryman  in  whose  favor  it  has  decided 
possession  to  the  land  unlawfully  detained 
from  him  by  another,  but  his  remedy  is  in 
the  local  courts.  52-519 

In  the  absence  of  a  statutory  provision 
to  the  contrary,  an  action  seeking  to  obtain 
a  mandamus  against  an  officer  of  the  Gov- 
ernment abates  on  his  death  or  retirement 
from  office,  and  his  successor  cannot  be 
brought  in  by  amendment  to  the  proceed- 
ing or  on  order  for  the  substitution  of  the 
parties,  even  though  the  latter  consents  to 
have  the  action  revived  against  him. 

53-232 

Section  11  of  the  act  of  Feb.  13,  1925 
(43  Stat.  936)  affords  a  remedy  in  a  suit 
brought  in  a  Federal  court  against  a  pub- 
lic officer  which  would  otherwise  abate 
upon  his  death  or  separation  from  office  by 
permitting  substitution  of  his  successor 
upon  satisfactory  showing  to  the  court 
within  six  months  that  there  is  a  substan- 
tial need  for  continuing  and  maintaining 
the  cause.  53-232 

The  provision  in  subsection  (c)  of  sec- 
tion 11  of  the  act  of  Feb.  13,  1925  (43  Stat. 
936),  requiring  that  before  substitution  is 
permitted  in  a  suit  the  officer  affected 
must  be  given  reasonable  notice  of  the 
application  therefor  and  be  accorded  an 
opportunity  to  present  any  objection  he 
may  have,  contemplates  that  the  duty  of 
substitution  rests  upon  the  original  plain- 
tiff no  matter  what  his  position  may  be  in 
an  appellate  court.  53-232 

It  is  solely  the  province  of  the  courts  to 
determine  the  constitutionality  of  an  act 
of  Congress,  and  until  an  act  is  judicially 
held  to  be  unconstitutional  it  is  the  duty  of 
the  executive  officers  of  the  Government  to 
administer  the  law  as  written.  53-427 
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Although  the  Bureau  of  Reclamation, 
the  Bureau  of  Indian  Affairs,  the  National 


DELEGATION    OF    AUTHORITY,    I,    II 


Park  Service,  and  the  Fish  and  Wildlife 
Service  are  all  interested  in  the  Columbia 
River  Reservoir  area,  its  administration  is 
vested  in  the  Secretary  of  the  Interior 
rather  than  in  any  particular  bureau,  and 
the  Secretary,  by  virtue  of  section  161  of 
the  Revised  Statutes  (now  5  U.S.C.  22), 
may  select  any  one  or  more  of  the  inter- 
ested agencies  to  administer  any  part  of 
the  reservoir  area.  59-149 

Although  the  President,  by  virtue  of 
his  office  and  constitutional  powers,  exer- 
cises general  supervision  over  the  depart- 
ments and  independent  establishments 
which  comprise  the  executive  branch  of 
the  Government,  he  is  not  required  to 
exercise  his  supervisory  and  coordinating 
responsibilities  personally,  but  may  dele- 
gate functions  to  the  heads  of  the  various 
departments  or  to  other  officials  in  the 
executive  branch  of  the  Government. 

59-552 

An  organizational  status  created  by 
statute  is  not  essential  to  the  valid  exist- 
ence of  a  division,  bureau,  or  other  agency, 
as  such  agencies  may  be  created  by  the 
head  of  a  department  to  perform,  under 
his  supervision,  functions  vested  in  him 
by  law.  59-552 

Under  general  principles  governing  the 
delegability  of  Secretarial  powers,  the 
function  of  reviewing  or  approving  tribal 
legislation  can  be  delegated  to  the  Com- 
missioner of  Indian  Affairs  as  well  as  to 
the  Under  Secretary  and  the  Asssistant 
Secretaries  of  the  Interior.  59-556 

The  statutes  delegating  to  the  Secretary 
of  the  Interior  the  authority  to  make  rules 
and  regulations  with  respect  to  the  use 
and  management  of  the  national  parks  do 
not  constitute  an  unconstitutional  delega- 
tion of  legislative  power  to  an  executive 
officer  of  the  Government.  60-169 

Functions  vested  in  subordinate  officers 
of  the  Department  or  in  departmental  em- 
ployees or  agencies  by  legislation  enacted 
after  May  24,  1950,  are  not  affected  by  sec- 
tion 1(a)  of  Reorganization  Plan  No.  3 
of  1950.  60-449 

II.  AUTHORITY  TO  MAKE 

The  power  of  appointment  lodged  in  the 
head  of  a  department  by  act  of  Congress 
cannot  be  delegated  to  a  subordinate  offi- 
cial without  clear  and  specific  legislative 


authority  therefor,  and  the  only  specific 
authority  in  that  respect  conferred  upon 
the  Secretary  of  the  Interior  is  that  con- 
tained in  the  act  of  May  22,  1926  (44  Stat. 
620),  which  empowers  that  officer  to  dele- 
gate the  appointive  power  to  supervisory 
officers  to  make  temporary  or  emergency 
appointments  of  persons  for  duty  in  the 
field,  subject  to  later  confirmation  thereof 
by  him.  52-723 

The  general  rule  that  an  agent  in  whom 
is  reposed  trust  or  confidence,  or  who  is 
required  to  exercise  discretion  or  judgment, 
is  not  authorized  to  entrust  the  perform- 
ance of  his  duties  to  another  without  the 
consent  of  his  principal,  is  subject  to  the 
exception  that  he  may  delegate  to  another 
the  execution  of  acts  that  are  solely  cleri- 
cal, mechanical,  or  ministerial  in  their 
nature  after  he  has  exercised  his  discretion 
and  determined  the  propriety  of  the  act. 

53-514 

The  duty  imposed  upon  the  Secretary 
of  the  Interior  by  section  4  of  the  act  of 
June  7,  1924  (43  Stat.  475),  to  approve  the 
appraisal  and  purchase  price  of  any  tract 
of  land  on  the  San  Carlos  reclamation 
project  sold  prior  to  the  time  when  more 
than  one-half  of  the  construction  charge 
remains  unpaid,  cannot  be  delegated  to 
another,  but  that  officer  may  delegate  to 
a  subordinate  a  mere  ministerial  or  clerical 
act  involved  in  the  approval  of  the  sale. 

53-515 

The  transfer  of  insane  persons  of  the 
Army,  Navy,  or  Marine  Corps,  committed 
to  St.  Elizabeths  Hospital  by  the  Secretary 
of  War  or  the  Secretary  of  the  Navy  pur- 
suant to  section  4843,  Revised  Statutes,  to 
the  rolls  of  the  Veterans'  Administration 
does  not  affect  the  authority  of  the  hospital 
to  continue  to  hold  such  patients  until  re- 
leased or  discharged  by  the  committing 
officer.  53-545 

Transfer  of  insane  persons  of  the  Army, 
Navy,  or  Marine  Corps,  confined  in  St. 
Elizabeths  Hospital  to  the  rolls  of  the  Vet- 
erans' Administration  is  one  of  the  func- 
tions, powers  and  duties  which  the 
Administrator  of  Veterans'  Affairs  is  au- 
thorized to  delegate  to  the  Medical  Di- 
rector of  that  organization  by  section  5  of 
the  World  War  Veterans'  Act  of  June  7, 
1924  (43  Stat.  607),  as  amended  by  the  act 
of  July  3,  1930  (46  Stat.  1016) .  53-545 
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Unless  "personal"  action  by  the  Secre- 
tary or  Acting  Secretary  is  specifically  re- 
quired, the  Secretary  by  appropriate  order 
may  prescribe  and  delegate  to  the  Under 
Secretary,  the  First  Assistant  Secretary 
and  the  Assistant  Secretary  the  authority 
to  perform  any  of  his  duties.  So  long  as 
such  delegated  authority  remains  unre- 
voked, any  action  done  pursuant  thereto  is 
of  as  much  effect  as  though  done  personally 
by  the  Secretary  or  Acting  Secretary. 

57-262 

The  Secretary,  as  the  head  of  the  Depart- 
ment of  the  Interior,  has  the  general 
power  of  delegating  those  functions  that 
fall  within  the  province  of  the  various 
bureaus  of  the  Department  to  the  respec- 
tive heads  of  such  bureaus,  even  though 
the  discharge  of  such  functions  involves 
the  exercise  of  judgment  or  discretion. 
This  power  is  derived  not  only  from  sec- 
tion 161  of  the  Revised  Statutes  but  also 
from  the  multifarious  character  of  the 
duties  of  the  Secretary,  and  the  relation- 
ship between  the  Secretary  and  the  heads 
of  the  bureaus.  The  vesting  of  a  power  in 
the  "Secretary"  rather  than  the  "Depart- 
ment" of  the  Interior  is  usually  not  signifi- 
cant since  these  terms  are  as  a  rule  used 
interchangeably  in  legislation  and  legisla- 
tive debate.  58-£99 

The  Secretary  of  the  Interior  may,  sub- 
ject to  existing  rules  and  regulations  and 
the  decisions  and  practices  of  the  Depart- 
ment, delegate  to  the  Commissioner  of 
Indian  Affairs  his  powers  in  connection 
with  the  alienation  of  Indian  lands.  Un- 
due weight  should  not  be  given  to  varia- 
tions of  phraseology  in  the  relevant 
statutes  since  the  administration  of  Indian 
property  should  be  considered  as  a  single 
activity  dominated  by  common  conceptions 
of  policy  in  particular  phases  of  its  history. 
The  debates  concerning  the  relevant  legis- 
lation and  the  size  of  the  subsequent  ap- 
propriations to  carry  it  out  reveal  a  full 
awareness  on  the  part  of  Congress  that 
the  real  decisions  as  to  the  alienation  of 
Indian  property  were  made  in  the  Indian 
Office,  and  that  they  were  departmental 
rather  than  personal.  Although  some  of 
the  early  statutes  require  the  Secretary's 
"approval,"  such  a  provision  should  be  re- 
garded only  as  equivalent  to  the  require- 
ment that  the  action  to  be  taken  should  be 


left  to  the  Secretary's  discretion — a  form 
of  provision  which  does  not  in  itself  pre- 
vent delegation  by  the  head  of  a  depart- 
ment. Although  the  act  of  Mar.  1,  1907 
(34  Stat.  1015,  1018;  25  U.S.C.  405),  and 
section  1  of  the  act  of  May  29,  1908  (35 
Stat.  444 ;  25  U.S.C.  404),  entrust  the  man- 
agement of  the  proceeds  derived  from  any 
disposition  to  the  Commissioner  of  Indian 
Affairs,  it  would  be  misleading  to  imply  a 
presumption  against  delegation  of  a  func- 
tion entrusted  to  the  Secretary  merely  be- 
cause another  has  been  entrusted  to  the 
Commissioner,  especially  since  the  separate 
allocation  of  each  of  the  functions  does 
not  prevent  the  Secretary  from  exercising 
both,  and  its  only  practical  effect  is  to 
enable  the  Commissioner  to  act  without 
awaiting  instructions  from  the  Secretary. 
It  is  significant  that  section  1  of  the  final 
act  of  June  25,  1910  (36  Stat.  855;  25 
U.S.C.  372),  contains  the  provision:  "All 
sales  of  lands  alloted  to  Indians  authorized 
by  any  other  Act  shall  be  made  under  such 
rules  and  regulations  and  upon  such  terms 
as  the  Secretary  of  the  Interior  may  pre- 
scribe,"— a  form  of  provision  which  clearly 
supports  a  power  of  delegation.  While  the 
alienation  of  restricted  land  is  a  matter 
of  more  than  routine  importance,  and  the 
Indian  is  a  ward  of  the  United  States, 
these  considerations  go  only  to  the  policy 
of  delegation.  If  regarded  as  decisive  in 
determining  the  legal  power  to  delegate, 
they  would  prevent  any  delegation  in  the 
field  of  Indian  affairs.  58-499 

The  Secretary  of  the  Interior  may  dele- 
gate to  the  Commissioner  of  Indian  Affairs 
authority  to  approve  advance  authoriza- 
tions for  the  sale  of  restricted  lands 
pledged  to  tribes  as  security  for  loans 
made  to  Indian  chartered  corporations. 
While  it  is  true  that  the  execution  of  the 
form,  which  cannot  be  revoked  by  the 
Indian  debtor,  creates  in  effect  an  en- 
cumbrance on  restricted  land,  it  is  in  favor 
of  the  United  States  against  whom  the 
restrictions  do  not  run  and  in  any  event  the 
ultimate  approval  of  the  conveyance  would 
constitute  necessarily  an  approval  of  a 
prior  encumbrance.  The  delegation  could, 
therefore,  be  made  even  if  the  approval  of 
the  conveyance  were  not  delegable. 

58-500 
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The  Secretary  of  the  Interior  may  dele- 
gate to  the  Commissioner  of  Indian  Af- 
fairs authority  to  approve  "Receipt  and 
Release  Agreements"  settling  claims  of 
damage  to  alloted  lands  of  the  Five  Civil- 
ized Tribes.  Whatever  the  precise  nature 
of  these  agreements,  they  are  contracts 
affecting  restricted  land  which  are  sub- 
ject to  approval  by  the  Secretary  under 
the  terms  of  the  statutes  governing  the 
lands  of  the  Five  Civilized  Tribes.  Since 
the  Secretary  may  delegate  authority  to 
remove  restrictions,  he  may  obviously  also 
delegate  the  authority  to  approve  an  agree- 
ment which  may  not  amount  to  a  transfer 
of  an  interest  in  the  restricted  lands.  No 
substantial  risk  of  litigation  would  more- 
over be  involved  in  such  delegation. 

58-500 

Under  sections  1  and  2  of  the  act  of 
June  25,  1910  (36  Stat.  855,  856;  25  U.S.C. 
372  and  373),  and  the  act  of  Dec.  24,  1942 
(56  Stat.  1080),  the  Secretary  of  the  In- 
terior may,  subject  to  appeal  to  himself, 
delegate  to  the  Commissioner  of  Indian 
Affairs  power  to  determine  heirs  and  ap- 
prove wills,  under  applicable  regulations, 
which  prescribe  the  governing  factors  and 
the  procedure  in  minute  detail.  While  this 
function  of  the  Secretary  is  quasi-judicial, 
it  has  little  or  no  discretionary  aspect. 
The  original  requirement  of  section  2  of 
the  act  of  June  25,  1910,  that  wills  must 
be  approved  by  the  Commissioner  of  In- 
dian Affairs,  as  well  as  by  the  Secretary 
of  the  Interior,  was  repealed  by  the  act 
of  Feb.  14,  1913  (37  Stat.  678,  25 
U.S.C.  373),  and  the  repeal  must  be  re- 
garded as  deliberate.  Moreover,  the  mo- 
tive originally  may  have  been  not  so  much 
to  secure  the  personal  approval  of  both  the 
Commissioner  and  the  Secretary,  but  to 
save  the  time  of  the  latter  by  permitting 
the  former  to  disapprove  the  will,  so  that 
no  further  action  by  the  Secretary  would 
be  necessary.  58-500 

Because  the  requests  for  further  dele- 
gation are  not  clear,  no  final  opinion  is  ex- 
pressed concerning  (1)  correspondence  in- 
volving trespass,  grazing  privileges,  hunt- 
ing and  fishing  rights  ;  (2)  leases  and  per- 
mits on  tribal  lands  except  where  tribal 
constitutions  or  statutes  require  depart- 
mental approval;  (3)  approvals  and  de- 
nials of  extensions  of  time  within  which 


timber  must  be  removed,  and  timber  sales 
and  contracts  for  the  cutting  and  delivery 
of  logs  on  the  Menominee  Reservation; 
and  (4)  claims  for  enrollment  rights  in 
Indian  tribes.  58-501 

The  Secretary  of  the  Interior  may  dele- 
gate to  the  Commissioner  of  Indian  Affairs 
authorization  for  the  expenditure  of  tribal 
industrial  assistance  funds  for  tribal  en- 
terprises. Such  delegation  has  in  fact  al- 
ready been  made  under  the  terms  of  the 
amendments  to  Part  29  of  the  Credit  Regu- 
lations approved  on  July  2,  1943.  The 
delegation  may  be  made  because  the  ap- 
plicable legislation  does  not  require  ap- 
proval by  the  Secretary ;  it  required  only 
that  the  regulations  shall  be  Secretarially 
prescribed.  58-501 

The  Secretary  of  the  Interior  may  dele- 
gate to  the  Commissioner  of  Indian  Affairs 
the  approval  of  authorizations  for  travel 
which  under  the  existing  orders  of  the 
Secretary  require  his  approval.  The  rea- 
son for  this  conclusion  is  the  same  as  that 
stated  in  Solicitor's  memorandum  M-33180 
of  June  14,  1943,  which  held  that  such  a 
delegation  could  be  made  because  the 
Standardized  Government  Travel  Regula- 
tions permitted  delegation,  and  such  dele- 
gation could  be  made  by  the  Secretary  to 
the  head  of  a  bureau  in  conformity  with 
the  legislation  governing  the  relationship 
of  the  Secretary  to  the  bureau.  58-501 
The  Secretary  of  the  Interior  may  dele- 
gate to  the  Commissioner  of  Indian  Affairs 
authority  to  make  contracts  pursuant  to 
the  Johnson-O'Malley  Act  of  Apr.  16,  1934, 
as  amended  (25  U.S.C.  452-455).  The  fact 
that  the  making  of  the  contract  involved 
discretionary  elements  does  not  prevent 
delegation,  especially  since  the  Secretary 
of  the  Interior  is  given  wide  rule-making 
authority  under  the  statute.  58-501 

The  Secretary  may  delegate  to  the  Com- 
missioner of  Indian  Affairs  the  function  of 
approving  applications  under  the  provi- 
sions of  section  5  of  the  act  of  Apr.  18, 
1912  (37  Stat.  87)  (funds  of  Osage  allot- 
tees). 58-737 
Sections  2103-2106  of  the  Revised  Stat- 
utes (25  U.S.C.  81-84,  1952  ed.)  provide, 
among  other  things,  for  dual  action  by  the 
Secretary  of  the  Interior  and  the  Com- 
missioner of  Indian  Affairs  in  connection 
with  the  approval  of  contracts  between  at- 
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torneys  and  Indian  tribes  and  the  approval 
of  payments  made  thereunder.  The  ex- 
press language  of  this  legislation,  as  well 
as  its  legislative  history,  show  that  it  was 
intended  that  these  provisions  be  complied 
with  literally,  and  for  this  reason  the  Sec- 
retary may  not  delegate  to  the  Commis- 
sioner the  functions  mentioned  which  are 
committed  to  the  Secretary.  Similar  func- 
tions, however,  which  are  committed  to  the 
Secretary  by  section  16  of  the  act  of  June 
18,  1934  (48  Stat.  984),  are  merely  veto 
powers  given  the  Secretary  under  legisla- 
tion designed  to  enlarge  the  scope  of  tribal 
responsibility,  and  these  powers  may  be 
delegated  to  the  Commissioner  or  Assist- 
ant Commissioner  by  the  Secretary  if  he 
so  desires.  59-189 

The  clerical  and  ministerial  details 
which  would  be  involved  in  the  leasing 
and  permitting  of  Indian  lands  are  not  pre- 
scribed by  most  of  the  leasing  statutes. 
To  the  extent  that  they  are  prescribed, 
they  may  nevertheless  be  delegated  to  an 
Indian  tribe,  which  for  this  purpose  may 
be  regarded  as  an  instrumentality  of  the 
United  States.  The  express  statutory 
power  of  the  Secretary  of  the  Interior  to 
establish  tribal  enterprises  under  appro- 
priate regulations,  which  exists  under  the 
annual  Appropriation  Act,  further  sup- 
ports such  delegation.  59-329 

The  Indian  Delegation  Act  (act  of  Aug. 
8, 1946,  60  Stat.  939 ;  25  U.S.C.  la),  contem- 
plates that  the  Secretary  of  the  Interior 
will  issue  in  regulation  form  various  rules 
and  standards  which  are  to  govern  the 
administration  of  Indian  affairs;  and  he 
cannot  properly  delegate  to  the  Commis- 
sioner of  Indian  Affairs  authority  to  issue 
regulations  or  authority  to  depart  from 
or  ignore  the  regulations  issued  by  the 
Secretary  of  the  Interior.  59-358 

The  Secretary  cannot  properly  delegate 
to  the  Commissioner  of  Indian  Affairs  the 
authority  to  waive  the  limitation  imposed 
by  Order  No.  420,  as  modified  by  Order 
No.  498  (25  CFR  (Cumm.  Supp.)  241.12a) 
(Revoked,  20  F.R.  617,  Jan.  28,  1955;  see 
also  Part  121,  CFR,  1958  Rev.)  upon  the 
sale  of  trust  or  restricted  Indian  lands 
and  to  approve  the  sale  of  such  lands  in 
individual  cases  which  do  not  fall  within 
any  of  the  categories  specified  in  the  modi- 
fied order  as  being  appropriate  for  such 
approval.  59-358 


If  the  Congress  should  extend  the  pro- 
visions of  the  reclamation  laws  to  the  State 
of  Arkansas,  and  the  Department  should 
subsequently  construct  in  Arkansas  multi- 
ple-purpose projects  under  such  laws,  the 
Secretary  of  the  Interior  could  properly 
assign  to  the  Southwestern  Power  Admin- 
istration the  function  of  marketing  any 
surplus  electric  power  from  such  projects. 

59-453 

Under  section  161  of  the  Revised  Stat- 
utes, the  head  of  a  Department  can,  with- 
out specific  congressional  authorization, 
delegate  to  subordinate  officials  of  the 
Department  many  functions  which  require 
the  exercise  of  judgment  or  discretion. 

59-453 

The  discretionary  authority  of  the  Secre- 
tary to  delegate  the  function  of  marketing 
electric  power  from  reclamation  projects 
is  not  affected  by  the  act  of  May  28,  1926 
(44  Stat.  657)  defining  the  scope  of  the 
position  of  the  Commissioner  of  Reclama- 
tion, or  by  the  act  of  Dec.  19,  1941  (55 
Stat.  842)  expressly  authorizing  the  Secre- 
tary to  delegate  his  powers  and  duties 
under  the  reclamation  laws  to  specified 
officials  of  the  Bureau  of  Reclamation. 

59-453 

Under  section  161  of  the  Revised  Stat- 
utes, the  Secretary  possesses  broad  discre- 
tionary authority  to  determine  the  extent 
to  which  his  functions  in  connection  with 
the  marketing  of  electric  power  from  rec- 
lamation projects  shall  be  delegated  and 
in  selecting  the  officials  or  agencies  of  the 
Department  to  whom  or  to  which  the  dele- 
gation shall  be  made.  59^453 

The  President  properly  delegated  to  the 
Secretary  of  the  Interior  the  President's 
functions  with  respect  to  coordinating  the 
activities  of  the  several  departments  and 
other  agencies  of  the  Government  as  they 
relate  to  oil  and  gas  matters,  and  the 
President's  powers  and  functions  in  con- 
nection with  the  administration  of  the 
Connally  "Hot  Oil"  Act.  59-552 

When  a  tribal  constitution  or  charter 
provides  that  certain  types  of  ordinances 
or  resolutions  shall  be  subject  to  review 
or  approval  by  the  Secretary  of  the  In- 
terior, the  Secretary's  function  is  delegable 
and  personal  consideration  and  action  by 
the  Secretary  is  not  required.  59-555 


DELEGATION    OF   AUTHORITY,    II,    III,    IV 


81 


If  the  Secretary  issues  general  regula- 
tions to  guide  the  Commissioner  of  Indian 
Affairs  in  the  exercise  of  the  delegated  au- 
thority, the  Secretary  has  unfettered  dis- 
cretion in  the  matter  of  delegating  to  the 
Commissioner  authority  to  act  under  the 
regulations  in  particular  instances  or 
situations  which  come  within  the  scope  of 
the  regulations.  59-556 

The  Indian  Delegation  Act  (48  Stat. 
984)  authorizes  the  Secretary  to  delegate 
to  the  Commissioner  of  Indian  Affairs  the 
power  to  review  or  approve  tribal  legis- 
lation. 59-556 

Under  general  principles  governing  the 
delegability  of  Secretarial  powers,  the 
function  of  reviewing  or  approving  tribal 
legislation  can  be  delegated  to  the  Com- 
missioner of  Indian  Affairs  as  well  as  to 
the  Under  Secretary  and  the  Assistant 
Secretaries  of  the  Interior.  59-556 

The  Secretary  of  the  Interior  is  author- 
ized by  the  Indian  Delegation  Act  to  dele- 
gate to  the  Commissioner  of  Indian  Affairs 
the  Secretary's  power  concerning  the  ap- 
proval under  section  2103,  Revised  Stat- 
utes, of  contracts  between  unorganized 
Indian  tribes  and  attorneys.  60-142 

The  functions  that  are  vested  in  the 
Secretary  of  the  Interior  by  section  1  of 
the  act  of  Mar.  20,  1922,  with  respect  to 
forest  exchanges  cannot  properly  be  dele- 
gated to  personnel  of  the  Forest  Service, 
Department  of  Agriculture.  60-232 

The  mere  fact  that  a  function  vested  in 
the  Secretary  of  the  Interior  by  law  is 
discretionary  rather  than  purely  minis- 
terial does  not  mean  that  the  Secretary 
must  personally  perform  such  function 
and  that  he  cannot  properly  delegate  it 
to  another  official.  60-232 

The  fact  that  a  power  vested  in  the 
Secretary  of  the  Interior  by  law  may  be 
quasi-judicial  in  nature  does  not  neces- 
sarily preclude  the  Secretary  from  dele- 
gating such  power  to  another  officer  of 
the  Department.  60-428 

The  Secretary's  order  delegating  to  the 
Solicitor  the  power  to  decide  public-land 
appeals  is  authorized  by  section  161  of  the 
Revised  Statutes.  60-428 

Neither  the  Interior  Department  nor 
the  Department  of  Agriculture  may  dele- 
gate to  the  other  Department  its  responsi- 
bility  under    the    Soil    Conservation   and 
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Domestic  Allotment  Act,  as  modified  by 
Reorganization  Plan  No.  IV,  for  the  per- 
formance of  soil  and  moisture  conserva- 
tion activities.  60-437 

III.  EXTENT  OF 

Where  the  statute  authorizes  an  Assist- 
ant Secretary  of  an  executive  department 
to  perform  such  duties  as  may  be  assigned 
to  him  by  the  Secretary,  he  acts  with  full 
power  equal  to  that  of  the  Secretary 
within  the  scope  of  his  assignment,  but 
has  no  power  beyond  that  prescribed; 
when  acting  as  Secretary  he  is  authorized 
to  perform  the  duties  of  the  head  of  the 
department.  52-230 

The  act  of  Feb.  10,  1927  (44  Stat.  1068), 
which  authorized  the  heads  of  certain  de- 
partments to  designate,  each  for  his  own 
department,  an  employee  thereof  residing 
in  Alaska  to  be  ex-officio  Commissioner 
for  that  Territory  for  the  department  from 
which  he  is  selected  makes  no  specific 
provision  for  the  delegation  of  the  ap- 
pointive power,  and  an  order  issued  by 
the  Secretary  of  the  Interior  pursuant  to 
that  act.  transferring  the  Reindeer  Service 
from  the  Office  of  Education  to  the  juris- 
diction, control,  and  exercise  of  that  offi- 
cial, does  not  include  the  power  of  appoint- 
ment of  employees  in  that  service.    52-723 

The  discretionary  authority  of  the  Secre- 
tary to  delegate  the  function  of  marketing 
electric  power  from  reclamation  projects 
is  not  affected  by  the  act  of  May  26,  1926 
(44  Stat.  657)  defining  the  scope  of  the 
position  of  the  Commissioner  of  Reclama- 
tion, or  by  the  act  of  Dec.  19,  1941  (55 
Stat.  842)  expressly  authorizing  the  Secre- 
tary to  delegate  his  powers  and  duties 
under  the  reclamation  laws  to  specified 
officials    of   the    Bureau    of   Reclamation. 

59-453 

Delegations  of  authority  by  the  head 
of  an  executive  department  must  be  kept 
within  the  framework  of  the  particular 
department  and  can  be  made  only  to  the 
officers  and  employees  of  that  department, 
in  the  absence  of  an  express  authorization 
for  the  shifting  of  the  responsibility  else- 
where. 60-232 

IV.  REDELEGATIONS 

The  Secretary  properly  delegated  to  the 
Oil  and  Gas  Division  the  task  of  assisting 
him  in  the  discharge  of  the  responsibilities 
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vested  in  him  by  the  President  and  by  the 
Congress  in  the  statute  charging  the 
Secretary  with  the  duty  of  supervising  the 
public  business  relating  to  petroleum  con- 
servation. 59-552 

The  Under  Secretary  and  the  Assistant 
Secretaries  are  not  authorized  to  delegate 
Secretarial  powers  to  subordinate  officials 
of   the  Department.  60-192 

The  Under  Secretary  and  the  Assistant 
Secretaries  are  only  authorized  to  exercise 
such  powers  as  are  delegated  to  them  by 
the  Secretary  of  the  Interior.  60-192 
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I.  GENERALLY 

Settlement  upon  a  tract  of  surveyed  des- 
ert land  prior  to  the  filing  of  an  application 
to  make  entry  thereof  will  not  confer  a 
preferred  status  upon  an  entryman  and  the 
doctrine  of  relation  cannot  be  invoked  to 
bring  such  a  claim  within  the  remedial  pro- 
visions of  section  5  of  the  act  of  Mar.  4, 
1915  (38  Stat.  1161).  52-62 

Regulations  of  Nov.  27,  1928,  taxation  of 
entries  within  reclamation  projects  prior 
to  issuance  of  final  certificate,  act  of 
Apr.  21,  1928  (45  Stat.  439),  Cir.  No.  838 
(49  L.D.  168)   revoked  (Cir.  No.  1176). 

52-511 

Instructions  of  July  30, 1930,  desert-land 
entries  within  abandoned  reclamation 
projects  under  act  of  June  6, 1930  (46  Stat. 
502) .  General  reclamation  circular, 
May  18,  1916  (45  L.D.  385),  amended. 
(Cir.  No.  1229).  53-151 

Repayment  of  the  purchase  money  paid 
in  connection  with  a  desert-land  entry 
regularly  allowed  for  land  subject  thereto 
and  canceled  for  default  is  not  authorized 
by  the  act  of  June  16,  1880  (21  Stat.  287) 
where  the  entry  could  have  been  completed 
by  complying  with    the  reclamation  law 


and  no  legal  obstacle  prevented  its  confir- 
mation, nor  can  it  be  allowed  under  the  act 
of  Mar.  26,  1908  (35  Stat.  48)  where  the 
claim  is  barred  by  the  limitation  contained 
in  the  amendatory  act  of  Dec.  11,  1919  (41 
Stat.  366) .  Heirs  of  James  Byrne  (50  L.D. 
161),  J.  M.  Hudson  (50  L.D.  297),  and 
Olive  M.  Harrison  (50  L.D.  418).      53-576 

Instructions  of  Apr.  24,  1934,  relief  in 
desert-land  entries,  act  of  Feb.  14,  1934 
(Cir.  No.  1323).  54-429 

The  act  of  Mar.  28,  1908  (35  Stat.  52 ;  43 
U.S.C.  324,  326,  333),  invites  the  occupancy 
and  reclamation  of  unsurveyed  desert 
lands,  and  acceptance  of  the  invitation  in- 
itiates an  interest  in  the  lands.  59-110 

The  90-day  limitation  in  the  act  of 
Mar.  28,  1908  (35  Stat.  52),  giving  a  pref- 
erence right  of  entry  to  qualified  persons 
who  performed  certain  acts  on  unsurveyed 
lands  before  they  are  surveyed,  is  intended 
for  the  protection  of  the  right  of  desert- 
land  claimants  and  homestead  settlers  as 
among  themselves.  In  the  absence  of  as- 
serted adverse  claims  of  desert-land  recla- 
mation or  of  homestead  settlement,  a 
desert-land  claimant  who,  upon  the  filing 
of  the  plat  of  survey,  fails  to  make  timely 
assertion  of  his  right  of  entry  forfeits  no 
rights  and  does  not  lose  his  lands  because 
of  a  withdrawal  not  previously  operative 
upon  them.  59-111 

Where  a  person  takes  possession  of  un- 
surveyed land  and  reclaims  it,  his  right  to 
make  entry  under  the  desert-land  laws  is 
governed  by  section  1  of  the  act  of  Mar.  28, 
1908  (35  Stat.  52;  43  U.S.C,  1946  ed.,  326). 
The  right  to  make  the  entry  must  have 
been  initiated  prior  to  the  withdrawal  of 
the  land  from  entry.  60-198 

II.  APPLICATIONS 

Under  the  long-established  rule  of  the 
Department,  the  quarter  quarter  section, 
or  the  fractional  lot,  is  ordinarily  the 
minimum  unit  of  land  for  classification 
and  disposal.  Deviation  from  the  rule  is 
permitted  only  where  no  public  interest  is 
prejudiced  and  where  it  facilitates  the 
administration  of  the  public  lands.    60-198 

III.  ASSIGNMENT 

Recognition  of  an  assignment  by  a  quali- 
fied entryman  who  filed  a  desert-land  ap- 
plication for  lands  then  subject  thereto 
and  made  the  initial  payment  required  by 
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law  is  not  precluded  by  a  suspension  of 
the  application  pending  determination  as 
to  whether  the  lands  should  be  included 
within  a  reclamation  project.  52-225 

IV.  CANCELLATION 

A  desert-land  entry  is  not  to  be  canceled 
for  defects  not  appearing  on  the  face  of 
the  record  without  notice  to  the  entryman 
and  without  the  holding  of  a  hearing,  if 
the  entryman  demands  one.  61-172 

Unentered  public  land  designated  by  the 
Department  as  subject  to  the  Smith  Act 
carried  with  it  a  valid  existing  right  in 
the  Imperial  Irrigation  District  to  impose 
a  lien  against  such  land  for  its  propor- 
tionate share  of  construction  and  opera- 
tion and  maintenance  charges,  with  a  view 
toward  having  such  a  lien  satisfied  by  an 
applicant  for  entry  as  a  condition  prece- 
dent to  entry.  Because  of  the  existence 
of  this  right,  a  subsequent  first-form 
reclamation  withdrawal  did  not  operate 
to  withdraw  such  land  from  public  entry, 
as  contemplated  by  the  Smith  Act ;  hence, 
the  original  allowance  of  the  appellant's 
desert-land  entry  was  correct  and  its  sub- 
sequent cancellation  improper.         61-437 

V.  CLASSIFICATION 

Lands  which  are  of  submarginal  agri- 
cultural value  and  adaptable  only  for  the 
growing  of  pasture  grasses  and  which  are 
valuable  for  timber  production  or  de- 
velopment cannot  be  classified  as  suitable 
for  desert-land  entry.  61-294 

VI.  CULTIVATION  AND  RECLAMATION 

Section  5  of  the  act  of  June  27,  1906  (34 
Stat.  519),  which  provides  that  the  time 
that  a  desert-land  entryman  is  hindered  or 
prevented  from  making  improvements  on 
or  from  reclaiming  the  lands  in  his  entry 
by  reason  of  the  fact  that  the  land  has 
been  within  a  reclamation  withdrawal, 
shall  not  be  computed  in  determining  the 
period  within  which  he  must  complete  his 
entry,  is  not  applicable  where  the  method 
of  irrigation  is  by  the  use  of  water  to  be 
procured  from  wells  sunk  on  the  land,  and 
the  failure  to  make  timely  reclamation  is 
due  solely  to  lack  of  funds.  53-21 

A  desert-land  entryman  who  has  met  all 
the  requirements  which  he  could  possibly 
meet  and  has  his  entry  ready  for  irriga- 
tion, but  who  through  do  fault  of  his  own 


has  been  unable  to  effect  reclamation  as 
required  by  law  because  of  his  inability 
to  obtain  a  sufficient  water  supply  within 
the  lifetime  of  the  entry,  or  within  any 
extension  of  time  that  could  have  been 
granted  under  existing  law,  may  be  per- 
mitted to  purchase  the  land  under  the  re- 
lief act  of  Mar.  4,  1929  (45  Stat.  1548), 
notwithstanding  that  the  land  is  within 
a  first  form  withdrawal  in  connection 
with  a  reclamation  project  for  which  a 
water  supply  is  to  be  provided.  53-644 
One  who  takes  possession  of  unreserved, 
unsurveyed  desert  land,  who  begins  to  re- 
claim it,  and  who  is  continuing  his  reclama- 
tion operations  at  the  date  of  the  inclusion 
of  the  land  within  a  withdrawal,  has  initi- 
ated a  valid  claim  upon  which  the  with- 
drawal does  not  operate.  The  claim  may 
be  asserted  by  the  filing  of  a  proper  desert- 
land  application  as  soon  as  the  lands  are 
surveyed,  if  at  that  time  the  claimant  is  in 
possession  of  the  lands  and  is  complying 
with  the  appropriate  regulations.     59-110 

VII.   EXTENSION  OF  TIME 

Settlement  upon  a  tract  of  surveyed 
desert  land  prior  to  the  filing  of  an  applica- 
tion to  make  entry  thereof  will  not  confer 
a  preferred  status  upon  an  entryman  and 
the  doctrine  of  relation  cannot  be  invoked 
to  bring  such  a  claim  within  the  remedial 
provisions  of  section  5  of  the  act  of  Mar.  4, 
1915  (38  Stat.  1161).  52-62 

Instructions  of  Apr.  19,  1929,  relief  of 
desert-land  entrymen,  act  of  Mar.  4,  1929 
(45  Stat.  1548)   (Cir.  No.  1188).        52-618 

Section  5  of  the  act  of  June  27,  1906  (34 
Stat.  519),  which  provides  that  the  time 
that  a  desert-land  entryman  is  hindered  or 
prevented  from  making  improvements  on 
or  from  reclaiming  the  lands  in  his  entry 
by  reason  of  the  fact  that  the  land  has  been 
within  a  reclamation  withdrawal,  shall  not 
be  computed  in  determining  the  period 
within  which  he  must  complete  his  entry, 
is  not  applicable  where  the  method  of  irri- 
gation is  by  the  use  of  water  to  be  procured 
from  wells  sunk  on  the  land,  and  the  fail- 
ure to  make  timely  reclamation  is  due 
solely  to  lack  of  funds.  53-21 

The  Land  Department  has  no  authority 
to  grant  extension  of  time  for  reclamation 
of  the  land  embraced  within  a  desert-land 
entry  beyond  the  period  authorized  by  the 
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act  of  Feb.  25,  1925  (43  Stat.  982).  53-21 
Instructions  of  May  17,  1930,  relief  of 
desert-land  entrymen  in  Chucawalla  Val- 
ley, California,  under  act  of  Apr.  17,  1930 
(46  Stat.  171).  (Cir.  No.  1223).  53-104 
Regulations  of  Aug.  22,  1933,  extensions 
of  time  for  homestead  and  desert-land 
proofs  (Cir.  No.  1311,  superseding  Cirs. 
1269  (May  20,  1932,  53  I.D.  663)  and  1288 
(Aug.  24,  1932,  54  I.D.  139).)  54-274 

Instructions  of  Aug.  14,  1935,  extensions 
for  homestead  and  desert-land  proofs  under 
act  of  July  26,  1935  (49  Stat.  504).  (Cir. 
No.  1365.)  55-320 

VIII.  LANDS  SUBJECT  TO 

Desert-land  and  enlarged-homestead  en- 
tries cannot  be  allowed  on  land  withdrawn 
as  a  game  refuge  by  an  Executive  order 
which  reserved  the  land  for  the  conserva- 
tion and  development  of  natural  wildlife 
resources  and  for  the  protection  and  im- 
provement of  public  grazing  lands  and  na- 
tural forage  resources-  The  withdrawn 
land  has  been  segregated  from  the  public 
domain  and  is  not  subject  to  private  acqui- 
sition under  the  public  land  laws.     59-81 

One  who  takes  possession  of  unreserved, 
unsurveyed  desert  land,  who  begins  to 
reclaim  it,  and  who  is  continuing  his  rec- 
lamation operations  at  the  date  of  the 
inclusion  of  the  land  within  a  withdrawal, 
has  initiated  a  valid  claim  upon  which  the 
withdrawal  does  not  operate.  The  claim 
may  be  asserted  by  the  filing  of  a  proper 
desert-land  application  as  soon  as  the  lands 
are  surveyed,  if  at  that  time  the  claim- 
ant is  in  possession  of  the  lands  and  is 
complying  with  the  appropriate  regula- 
tions. 5&-110 

Lands  which  are  timbered  are  not  enter- 
able  under  the  Desert-Land  Act.       61-294 

Unentered  public  land  designated  by  the 
Department  as  subject  to  the  Smith  Act 
(39  Stat.  506)  carried  with  it  a  valid  exist- 
ing right  in  the  Imperial  Irrigation  Dis- 
trict to  impose  a  lien  against  such  land  for 
its  proportionate  share  of  construction  and 
operation  and  maintenance  charges,  with 
a  view  toward  having  such  a  lien  satisfied 
by  an  applicant  for  entry  as  a  condition 
precedent  to  entry.  Because  of  the  exist- 
ence of  this  right,  a  subsequent  first-form 


reclamation  withdrawal  did  not  operate  to 
withdraw  such  land  from  public  entry,  as 
contemplated  by  the  Smith  Act;  hence, 
the  original  allowance  of  the  appellant's 
desert-land  entry  was  correct  and  its  sub- 
sequent cancellation  improper.  61-437 

IX.  RELINQUISHMENT 

Where  a  desert-land  entryman  withdrew 
his  final  proof,  but  permitted  the  money 
paid  for  the  land  to  remain  in  the  pos- 
session of  the  United  States  to  his  credit 
pending  the  submission  of  new  proof,  and 
thereafter  relinquished  his  entry  before 
the  expiration  of  the  period  of  extension 
granted  for  that  purpose,  the  limitation 
fixed  by  section  1  of  the  act  of  Dec. 
11,  1919  (41  Stat.  366)  began  to  run  from 
the  date  of  the  relinquishment,  not  from 
the  date  when  the  proof  was  withdrawn. 

52-465 
X.  WATER  RIGHT 

The  Desert  Land  Act,  passed  Mar.  3, 
1877  (19  Stat.  377),  left  with  each  State 
the  right  to  determine  for  itself  to  what 
extent  the  rule  of  appropriation  or  the 
common  law  rule  in  respect  to  riparian 
rights  should  obtain ;  does  not  bind  or  pur- 
port to  bind  the  States  to  any  policy ;  and 
simply  recognizes  and  gives  sanction,  in- 
sofar as  the  United  States  and  its  future 
grantees  are  concerned,  to  the  State  and 
local  doctrine  of  appropriation,  and  seeks 
to  remove  what  otherwise  might  be  an 
impediment  to  its  full  and  successful  oper- 
ation (California  Oregon  Power  Co.  v. 
Beaver  Portland  Cement  Co.,  295  U.S.  142). 

55-371 

The  Department  rejected  an  application 
for  a  desert-land  entry  on  the  ground  that 
the  water  conservation  district  on  which 
the  applicant  relied  as  a  source  of  water 
had  been  denied  approval  by  the  Depart- 
ment, but  the  applicant  was  allowed  to 
apply  for  a  hearing  stating  what  she  ex- 
pected to  prove.  She  filed  a  request  for  a 
hearing  in  which  she  said  "that  we  expect 
to  show  that  there  is  an  ample  water  sup- 
ply for  the  lands  embraced  in  the  exterior 
boundaries  of  the  Arizona  Water  Conser- 
vation District."  A  special  agent  de- 
murred to  the  request.  56-4 
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I.  ARKANSAS 

The  Caraway  Act  of  Jan.  17,  1920,  in 
support  of  the  State's  agricultural  and 
tax  economy  permits  certain  entered  and 
unentered  public  lands  in  Arkansas  to  be 
drained  and  assessed  under  Arkansas 
drainage  laws  but  disclaims  any  United 
States  obligation  for  such  charges.  It  does 
not  guarantee  payment  thereof  but  pro- 
vides a  system  for  acquisition  of  United 
States  patent  to  lien-burdened  lands  where- 
by drainage  charges  may  be  satisfied  by 
third  parties  if  they  fulfill  the  statutory 
conditions.  Held,  1.  That  the  Caraway 
Act  confers  on  the  State  only  the  rights 
prescribed  by  its  terms  and  that  it  adopts 
no  State  law  incompatible  therewith. 
2.  That  the  terms  of  the  act  contemplate 
transfer  of  United  States  title  to  these 
lands  by  no  means  other  than  issuance  of 
United  States  patent  and  that  they  confer 
no  power  upon  the  State  to  divest  the 
United  States  of  its  title  by  forfeiture  for 
nonpayment  of  drainage  charges  or  in  any 
other  manner  whatever.  3.  That  the  act 
creates  in  the  drainage  districts  and  in 
qualified  claimants  thereunder  a  right  to 
Caraway  entry  and  patent.  4.  That  a  prior 
statutory  right  to  Caraway  entry  and 
patent  cannot  be  defeated  by  an  Executive 
order  of  withdrawal  even  if  such  order 
omit  to  declare  that  its  operation  is  subject 
to  existing  valid  rights;  but  the  right  to 
Caraway  entry  and  patent  does  not  bar 
withdrawal  of  lands  assessed  for  drainage 
charges  from  homestead  entry  or  other 
forms  of  disposition  under  the  public 
land  laws.  5.  That  the  lien  security  sys- 
tem under  the  Smith  Irrigation  Act  of 
Aug.  11,  1916,  differs  from  the  Caraway 
system  in  making  a  homestead  entryman 
indispensable  to  satisfaction  of  an  irriga- 
tion district's  lien  and  that  instructions 
concerning  the  Caraway  Act  are  in  error 
regarding  the  systems  as  similar  and  the 
Caraway  systems,  like  the  Smith,  as  bar- 
ring both  withdrawal  from  homestead 
entry  and  classification  under  Taylor 
Grazing  Act.  58-170 


Upon  the  assumption  that  without 
waiver  of  the  drainage  liens  the  Caraway 
lands,  although  rendered  unfit  for  occu- 
pancy through  natural  causes,  could  not 
be  withdrawn  from  homestead  entry  and 
made  subject  to  classification  as  to  suita- 
bility therefor  under  section  7  of  the  Taylor 
Grazing  Act,  question  was  raised  whether 
under  the  Arkansas  Land  Policy  Act,  No. 
331,  of  Mar.  16,  1939,  the  State  Land  Com- 
missioner had  authority  to  waive  or  cancel 
the  Caraway  liens.  Held,  1.  That  the 
act  probably  relates  only  to  State-owned 
lands  and  does  not  apply  to  the  delinquent 
United  States  lands,  which  cannot  become 
State-owned  through  forfeiture  for  delin- 
quent charges.  2.  That  in  the  absence 
of  any  State  construction  of  the  Land 
Policy  Act  as  to  such  authority  to  waive 
or  cancel  the  liens,  the  Caraway  Lands 
cannot  be  regarded  as  falling  under  the 
jurisdiction  of  the  State  Land  Commis- 
sioner for  the  purpose  of  taking  such 
action.  3.  That  the  liens  continue  unim- 
paired, subject  to  enforcement  as  pre- 
scribed by  the  Caraway  Act.  58-170 

II.  MINNESOTA 

The  Volstead  Act  of  May  20,  1908,  per- 
mits the  State  of  Minnesota  to  drain 
swamp  and  overflowed  public  and  Indian 
ceded  lands  for  agricultural  purposes  and 
to  assess  both  entered  and  unentered  lands 
under  State  drainage  and  tax  lawTs.  It 
disclaims  any  obligation  on  the  part  of 
the  United  States  for  such  charges  and 
gives  no  guarantee  for  payment  thereof. 
But  it  provides  for  the  disposition  and  the 
patenting  of  lien-burdened  lands  a  system 
whereby  the  State's  liens  may  be  satisfied, 
if  the  conditions  prescribed  be  fulfilled. 
The  State  tax  law  of  1927  provides  for 
absolute  forfeiture  to  the  State  of  tax  and 
drainage  delinquent  lands ;  and  State  con- 
servation statutes  of  1929,  1931  and  1933 
provide  for  the  utilization  of  forfeited 
lands  in  aid  of  distressed  drainage  dis- 
tricts. Held,  1.  That  the  Volstead  Act 
confers  on  the  State  only  the  rights  pre- 
scribed by  its  terms  and  that  it  adopts  no 
State  law  incompatible  therewith.  2.  That 
the  Congress  contemplates  transfer  of 
United  States  title  by  issuance  of  United 
States  patent  under  the  terms  of  the  act 
and  by  no  other  means  and   confers  no 
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power  upon  the  State  to  divest  the  United 
States  of  its  title  in  any  manner  whatever. 
3.  That  the  forfeiture  provisions  of  the 
State  tax  law  and  the  State  Conservation 
Laws  in  aid  of  distressed  drainage  dis- 
tricts, which  authorize  no  waiver  of  drain- 
age liens  but  are  predicated  upon  complete 
enforcement  thereof  by  absolute  forfeiture 
of  tax  delinquent  lands  to  the  State,  are 
inapplicable  to  the  drainage  delinquent 
lands  of  the  United  States ;  and  that  it  is 
error  to  regard  such  lands  as  thus  forfeited 
and  as  subject  to  such  laws.  4.  That  the 
only  form  of  disposition,  entry  and  patent 
to  which  a  right  is  acquired  by  the  State 
and  those  asserting  a  claim  under  it  is  that 
prescribed  in  the  act,  namely,  Volstead 
entry  and  patent.  5.  That  this  right  ex- 
cepts the  land  to  which  it  is  asserted  from 
withdrawal  from  Volstead  entry  but  does 
not  bar  withdrawal  thereof  from  home- 
stead entry  or  any  other  form  of  disposi- 
tion under  the  public  land  laws.  58-65 

The  Nelson  Act  of  Jan.  14,  1889,  appro- 
priated the  Indian  lands  ceded  to  the  pur- 
poses of  an  express  trust  and  prevented 
the  Executive's  disposition  of  them  in  any 
but  a  prescribed  manner.  But  the  Con- 
gress retained  undiminished  plenary  power 
to  change  the  method  of  disposition.  In 
the  Indian  Reorganization  Act  of  June  18, 
1934,  the  Congress  authorized  the  res- 
toration of  lands  to  tribal  ownership, 
subject  to  existing  valid  rights.  Held,  1. 
That  the  authorization  to  restore  carried 
implicit  authority  in  the  Secretary  of  the 
Interior  to  order  protective  withdrawals 
of  the  lands  pending  restoration.  2.  That 
the  departmental  orders  of  Sept.  19  and 
Nov.  2,  1934,  were  lawful  and  operated  to 
withdraw  the  drained  ceded  lands  from 
all  forms  of  entry,  subject  to  existing  valid 
rights.  3.  That  the  right  to  Volstead  entry 
excepts  the  lands  to  which  it  is  asserted 
by  the  State  and  those  claiming  under  it 
from  withdrawal  from  Volstead  entry  but 
does  not  bar  their  withdrawal  from  home- 
stead entry  or  any  other  form  of  disposi- 
tion under  the  public  land  laws.  58-66 

Where  an  applicant  for  a  second  home- 
stead entry  on  land  subject  to  the  Volstead 
Drainage  Act  but  withdrawn  from  home- 
stead entry  meets  all  the  statutory  require- 
ments for  making  a  Volstead  entry  and 
securing  a  Volstead  patent,  he  has  a  right 


and  the  State  in  which  the  land  is  situated 
has  a  right  to  demand  the  issuance  of  a 
Volstead  patent  to  the  applicant.         59-69 

ECONOMY  ACT 

Consultation  with  the  Fish  and  Wildlife 
Service  regarding  effect  which  the  im- 
pounding of  waters  will  have  upon  wildlife 
resources  must  take  place  at  early  stage 
in  the  planning  work  on  any  reclamation 
project,  prior  to  the  authorization  of  the 
project  in  the  technical  sense.  59-470 

Authority  to  determine  whether,  and  to 
what  extent,  funds  appropriated  to  the  Bu- 
reau of  Reclamation  shall  be  transferred 
to  the  Fish  and  Wildlife  Service  for  the 
making  of  surveys  and  investigations  as 
to  the  probable  effect  upon  wildlife  re- 
sources of  the  impounding  of  waters  is 
vested  in  the  Secretary  of  the  Interior. 

59^71 

The  existence  of  authority  in  section  2 
of  the  act  of  Mar.  10,  1934,  as  amended 
(31  U.S.C.  686)  for  the  transfer  of  funds 
from  the  Bureau  of  Reclamation  to  the 
Fish  and  Wildlife  Service  for  surveys  and 
investigations  does  not  prohibit  the  two 
Bureaus  from  entering  into  cooperative 
agreements  under  the  Economy  Act,  with 
transfers  of  funds  under  such  agreements 
from  the  Bureau  of  Reclamation  to  the 
Fish  and  Wildlife  Service,  for  services 
to  be  performed  by  the  latter  in  fields  other 
than  those  specifically  contemplated  by 
section  2.  59-471 

The  Departments  of  the  Interior  and 
Agriculture  may  agree  to  assist  and  co- 
operate with  each  other  in  carrying  out 
their  respective  functions  in  the  field  of 
soil  and  moisture  conservation ;  and  either 
Department  may  place  with  the  other, 
under  the  Economy  Act,  orders  for  the  per- 
formance of  soil  and  moisture  conservation 
work  falling  within  the  scope  of  the  re- 
questing      Department's       responsibility. 

60-437 
EMINENT  DOMAIN 

The  United  States  may  acquire  by  con- 
demnation lands  within  a  State  which  it 
desires  for  the  purpose  of  creating  refuges 
for  wild  fowl  under  the  Federal  Migratory 
Bird  Law.  53-693 

Under  the  provisions  of  Section  203  of 
the  National  Industrial  Recovery  Act,  the 
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Administrator  of  Public  Works,  or  such 
other  agency  as  the  President  may  desig- 
nate or  create,  is  vested  with  authority  to 
acquire  by  purchase  or  the  exercise  of 
eminent  domain  real  or  personal  property 
in  connection  with  the  construction  of  any 
project  coming  within  the  purview  of  the 
Federal  Emergency  Public  Works  Admin- 
istration. Held,  that  in  the  exercise  of  this 
authority,  the  Administrator  of  Public 
Works  is  authorized  to  acquire  private 
property  and  a  right-of-way  in  connection 
with  the  water  system  of  the  Carlsbad 
Caverns  National  Park,  in  the  absence  of 
some  other  agency  designated  by  the  Presi- 
dent under  the  National  Industrial  Re- 
covery Act.  54-282 
The  intermittent  and  incidental  blowing 
of  silt  from  a  lowered  reservoir  to  privately 
owned  property  does  not  constitute  such  a 
permanent  invasion  of  the  property  as  to 
amount  to  an  appropriation  of  it  and  hence 
an  implied  taking.  57-415 
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I.  GENERALLY 

The  act  of  Sept.  8,  1916  (39  Stat.  848), 
which  provided  for  the  addition  of  certain 
public  lands  to  the  Colorado  National  For- 
est and  authorized  the  Secretary  of  the 
Interior,  in  his  discretion,  to  continue  the 
allowance  of  additional  entries  under  sec- 
tion 3  of  the  enlarged  homestead  act,  did 
not  confer  upon  that  officer  authority  to 
allow  an  additional  entry  for  lands  within 
that  national  forest  based  upon  an  entry 
made  under  the  act  of  June  11,  1906  (34 
Stat.  233).  52^8 

The  act  of  Mar.  4,  1923  (42  Stat.  1445), 
authorizes  the  Secretary  of  the  Interior  to 
designate  as  subject  to  the  enlarged  home- 
stead acts  lands  embraced,  at  the  time  of 
such  designation,  within  valid  subsisting 
entries  in  national  forests,  and  to  permit 
additional  entries  of  designated  lands  out- 
side of  national  forests  similarly  as  pro- 


vided by  section  7  of  the  enlarged  home- 
stead act,  but  it  contains  no  authority  for 
the  allowance  of  additional  entries  em- 
bracing lands  within  national  forests. 

52-49 

One  who  makes  an  adjoining  farm  home- 
stead entry  may  be  allowed  credit  for 
residence  on  the  original  farm  from  the 
date  of  the  filing  of  the  application  there- 
for, provided  that  the  law  as  to  cultivation 
is  met.  52-472 

The  enlarged  homestead  act  is  part  of 
the  general  provisions  of  the  homestead 
laws  and  is  subject  to  the  practice,  regu- 
lations and  decisions  applicable  under 
those  laws.  53-23 

The  act  of  Mar.  4,  1923  (42  Stat.  1445), 
is  not  exclusive  in  operation  and  has  rela- 
tion to  additional  entries  outside  of  na- 
tional forests  when  the  original  entry  is 
of  forest  lands  of  the  character  subject  to 
designation  under  the  enlarged  or  stock- 
raising  homestead  act ;  and  said  act  does 
not  prohibit  the  making  of  original  stock- 
raising  homestead  entries  based  upon  the 
additional  homestead  rights  provided  for 
in  section  6  of  the  act  of  Mar.  2,  1889  (25 
Stat.  854)  and  the  act  of  Apr.  28,  1904  (33 
Stat.  527).  54-463 

The  lands  of  an  enlarged  homestead 
entry  which  is  free  of  all  claims  are  auto- 
matically restored  by  cancellation  of  the 
entry  to  the  Government  reservoir  of 
"vacant,  unreserved,  and  unappropriated 
public  land"  and  as  part  thereof  are 
affected  by  the  withdrawal  of  Nov.  26, 
1934.  56-295 

Bean  made  homestead  entry  May  1, 
1930,  and  obtained  an  extension  of  time 
to  submit  final  proof  until  May  1,  1937. 
Relinquishment  of  the  entry  was  filed  July 
7,  1937,  together  with  an  application  to 
make  homstead  entry  of  the  land  by  the 
son  of  Bean.  Shelton  filed  petition  for  re- 
instatement of  the  entry  and  a  protest 
against  the  application  of  Bean's  son,  al- 
leging that  he  held  a  recorded  mortgage 
on  the  land  executed  by  Bean  to  secure 
the  payment  of  her  promissory  note  for 
$650  with  interest.  Shelton  alleged  that 
Bean  had  fully  complied  with  the  home- 
stead requirements  and  the  relinquishment 
and  application  was  for  the  purpose  of 
defrauding  him.  Shelton  had  filed  no  no- 
tice of  his   encumbrance  on  the  land  as 
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required  by  Rule  98  of  Practice.  Bean 
had  filed  au  affidavit  in  1935  admitting 
that  she  had  never  established  residence 
on  the  land.  Held,  (1)  that  Shelton,  not 
having  filed  any  notice  of  his  lien,  had  no 
basis  for  his  complaint  that  he  had  no 
notice  of  the  relinquishment;  (2)  that  a 
transferee  or  mortgagee,  prior  to  patent 
or  prior  to  submission  of  final  proof  ac- 
quires no  greater  right  or  estate  than 
exists  in  the  homesteader:  (3)  that  had 
Shelton  received  notice  of  the  relinquish- 
ment he  would  have  been  in  no  better 
position  to  oppose  the  relinquishment  than 
now,  as  Bean  could  not  show  that  she 
maintained  the  residence  required  within 
the  statutory  life  of  the  entry  and  the 
entry  would  have  to  be  canceled,  and, 
therefore,  there  was  no  basis  for  its 
reinstatement.  57-208 

One  who  takes  a  mortgage  from  an 
entryman  who  holds  but  an  inceptive  title 
to  the  entry  has  a  precarious  and  un- 
certain security  as  the  entry  is  subject  to 
forfeiture  for  noncompliance  with  the 
homestead  requirements  and  his  lien  would 
not  become  enforceable  unless  and  until 
the  entryman  had  made  acceptable  final 
proof  and  obtained  equitable  title  to  the 
land.  57-208 

II.  APPLICANTS 

Where,  following  approval  and  accept- 
ance by  the  Department  of  final  proof  sub- 
mitted by  an  entryman  under  section  5 
of  the  enlarged  homestead  act,  the  entry- 
man  applies  to  make  additional  homestead 
entry  under  section  6  of  the  stock-raising 
homestead  act,  it  is  within  the  province 
of  the  Department  to  inquire  into,  and  the 
entryman  may  be  required  to  show,  all 
the  facts  and  circumstances  relating  to 
the  character  and  extent  of  his  residence 
upon  the  land  embraced  in  the  original 
entry,  for  the  purpose  of  determining 
whether  he  was  residing  upon  such  land 
in  good  faith  at  the  time  of  application 
for  the  additional  entry,  this  being  con- 
templated by  section  5  of  the  stock-raising 
act.  55-57G 

A  person  born  in  the  Philippine  Islands 
of  Filipino  parentage  is  not  a  citizen  of 
the  United  States  and,  if  he  has  not  filed 
his  declaration  of  intention  to  become  a 
citizen  of  the  United  States  in  the  manner 
prescribed  by  the  naturalization  laws,  is 


not  qualified  under  section  1TJ89,  Revised 
Statutes,  43  U.S.C.  161,  218a,  to  make  an 
entry  under  the  Enlarged  Homestead  Act 
(act  of  Feb.  19,  1909,  35  Stat.  639,  43  U.S.C. 
218).  57-190 

A  subsequent  applicant  for  homestead 
entry,  with  notice  of  the  existence  of  a 
mortgage  on  a  prior,  unperfected  entry  on 
the  land  that  had  been  relinquished,  is  not 
charged  with  the  notice  of  a  valid  lien  on 
the  land  for  none  such  exists.  57-208 

III.  APPLICATIONS 

The  purpose  of  the  segregation  provided 
for  in  the  enlarged  homestead  act  was 
merely  to  protect  the  rights  of  the  senior 
applicant  for  land  not  designated  at  the 
date  of  the  application,  but  it  does  not 
prevent  the  filing  of  a  junior  application 
to   be   received   and   suspended    to  await 


action  on  the  prior  application. 


53-23 


Where  a  senior  application,  filed  for  320 
acres  under  the  enlarged  homestead  act, 
was  rejected  because  the  land  was  not 
subject  to  entry  under  that  act  an  allow- 
able intervening  junior  application  be- 
comes the  senior  right  and  will  prevail 
over  a  later  settlement  and  claim  for  160 
acres  under  section  2289,  Revised  Statutes, 
by  the  original  applicant.  53-23 

IV.  CULTIVATION 

A  departmental  ruling  abrogating  the 
privilege  under  the  enlarged  homestead  act 
of  reducing  the  area  of  cultivation,  based 
on  the  physical  condition  of  the  land,  if, 
at  the  date  of  the  application  to  enter,  the 
land  was  designated  and  subject  to  entry 
under  the  stock-raising  homestead  act,  will 
not  be  applied  retroactively  to  affect  ad- 
versely the  rights  of  a  homesteader  who 
made  entry  prior  thereto.  52-339 

V.  LANDS  SUBJECT  TO 

The  act  of  Sept.  8,  1916  (39  Stat.  848), 
which  provided  for  the  addition  of  certain 
public  lands  to  the  Colorado  National  For- 
est and  authorized  the  Secretary  of  the 
Interior,  in  his  discretion,  to  continue  the 
allowance  of  additional  entries  under  sec- 
tion 3  of  the  enlarged  homestead  act,  did 
not  confer  upon  that  officer  authority  to 
allow  an  additional  entry  for  lands  within 
that  national  forest  based  upon  an  entry 
made  under  the  act  of  June  11,  1906  (34 
Stat.  233).  52^8 
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The  act  of  Mar.  4,  1923  (42  Stat.  1445), 
authorizes  the  Secretary  of  the  Interior 
to  designate  as  subject  to  the  enlarged 
homestead  acts  lands  embraced,  at  the 
time  of  such  designation,  within  valid 
subsisting  entries  in  national  forests,  and 
to  permit  additional  entries  of  designated 
lands  outside  of  national  forests  similarly 
as  provided  by  section  7  of  the  enlarged 
homestead  act,  but  it  contains  no  authority 
for  the  allowance  of  additional  entries 
embracing  lands  within  national  forests. 

52-49 

Lands  not  in  a  producing  field  or  under 
lease,  but  within  an  oil  and  gas  with- 
drawal or  reservation  may  be  entered  un- 
der the  enlarged  homestead  act,  but  not 
under  the  stock-raising  homestead  act. 

52-621 

An  unmarried  person,  having  his  aged 
and  infirm  parents  under  his  care  and 
maintenance,  who  established  residence 
on  public  land  and  took  his  parents  to 
live  with  him,  is  the  head  of  a  family 
within  the  meaning  of  section  2289,  Re- 
vised Statutes,  and  his  absence  for  the 
purpose  of  maintaining  his  family  is  ex- 
cusable. 57-93 

Desert-land  and  enlarged-homestead  en- 
tries cannot  be  allowed  on  land  withdrawn 
as  a  game  refuge  by  an  Executive  order 
which  reserved  the  land  for  the  conserva- 
tion and  development  of  natural  wildlife 
resources  and  for  the  protection  and  im- 
provement of  public  grazing  lands  and 
natural  forage  resources.  The  withdrawn 
land  has  been  segregated  from  the  public 
domain  and  is  not  subject  to  private  acqui- 
sition under  the  public-land  laws.      59-81 

VI.  MINERAL  RESERVATION 

Lands  in  oil  and  gas  permits  or  appli- 
cations for  permits  are  subject  to  entry 
under  both  the  enlarged  and  stock-raising 
homestead  laws  in  the  absence  of  valid 
objections  by  the  mineral  claimant  and 
upon  compliance  with  the  governing  regu- 
lations. 52-620 

Rights  under  an  oil  and  gas  prospecting 
permit  granted  under  section  19  of  the 
leasing  act  relate  back  only  to  the  date 
of  the  filing  of  the  permit  application 
where  the  permittee  was  not  entitled  to 
a  lease  under  section  18  of  that  act  be- 
cause of  lack  of  a  showing  of  sufficient 
050477—6:1      vol.   52 8 


discovery  and  of  undisputed  possession  on 
July  1,  1919,  and  a  homestead  entry  man 
whose  entry  was  made  prior  thereto  will 
not  be  required  to  file  a  waiver  of  right 
to  compensation.  52-622 

A  mineral  reservation  and  a  waiver  of 
the  right  to  compensation  which  an  appli- 
cant to  make  entry  under  the  enlarged 
homestead  act  was  required  to  consent  to 
because  of  conflict  with  an  oil  and  gas 
prospecting  permit  will  be  rescinded  where 
the  permit  is  canceled  and  the  land  classi- 
fied as  nonoil  and  nongas  prior  to  the  al- 
lowance of  the  homestead  application. 

53-311 
VII.  PROOF 

Section  7  of  the  act  of  Mar.  3,  1891  (26 
Stat.  1095)  presupposes  that  the  entryman 
himself  shall  submit  proof  and  pay  the 
necessary  fees  and  commissions,  and  that 
the  receiver's  receipt  shall  be  issued  to  him, 
and  there  is  no  such  privity  of  interest  be- 
tween the  entryman  and  a  mortgagee  as 
will  permit  the  latter  to  fulfill  these  con- 
ditions of  the  statute  upon  the  failure  of 
the  entryman  to  do  so.  52-514 

Where  an  entryman  fails  or  refuses  to 
submit  proof  after  mortgaging  his  entry, 
the  mortgagee,  in  order  to  be  entitled  to 
equitable  consideration,  must  show  that  the 
entryman  complied  with  the  law  of  his 
entry  and  possessed  the  necessary  qualifica- 
tions to  have  enabled  him  to  acquire  the 
legal  title  to  the  land.  52-514 

Where  one  who  has  perfected  a  home- 
stead entry  under  section  6  of  the  enlarged 
homestead  act  applies  to  make  an  addi- 
tional entry  under  section  5  of  the  stock- 
raising  act  he  is  only  required  to  show 
that  at  the  time  of  filing  application  he 
owned  and  resided  in  good  faith  upon  the 
land  embraced  in  his  original  entry.  Case 
of  Sanford  H.  Wallis  (53  I.D.  274),  cited 
and  applied.  Paragraph  19  of  Cir.  No.  523 
(51  L.D.  1)  modified.  55-341 

EQUITABLE  ADJUDICATION 

An  entry  automatically  confirmed  under 
the  proviso  to  section  7  of  the  act  of  Mar.  3, 
1891  (26  Stat.  1095),  which  except  for  the 
confirmation  would  properly  go  to  the 
Board  of  Equitable  Adjudication  for  con- 
sideration, need  not  be  submitted  to  that 
board   inasmuch   as  the  only  jurisdiction 
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over  the  matter  remaining  in  the  Land 
Department  is  that  of  issuance  of  patent. 

53-101 

The  Revised  Statutes,  sections  2450, 
2451,  2456,  and  2457,  authorize  the  Board 
of  Equitable  Adjudication  to  apply  the 
principles  of  equity  in  the  decision  of  cases 
involving  suspended  preemption  claims  and 
suspended  entries  ready  to  pass  patent 
except  for  curable  defects  arising  from 
applicable  ignorance,  accident,  or  mistake. 
Held,  That  the  board  has  no  jurisdiction 
over  a  mere  rejected  application  to  make 
entry.  56-281 

Reinstatement  of  an  entry  is  not  granted 
in  a  case  in  which  an  entryman  is  not 
helped  by  the  veterans'  legislation  and  does 
not  derive  any  support  from  the  general 
statute  concerning  equitable  adjudication 
(act  of  Sept.  20,  1922,  42  Stat.  857;  43 
U.S.C.  1161),  for  the  reason  that  the  life 
of  an  entry,  which  is  fixed  by  statute,  may 
not  be  extended.  59-485 
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I.  GENERALLY 

The  exchange  by  the  United  States  of  a 
tract  of  unpatented  public  land  for  a  tract 
of  patented  land  is  an  unusual  procedure, 
and  authority  therefor  is  not  to  be  inferred 
when  another  construction  of  the  statute 
is  more  probable.  52-60 

Instructions  of  Mar.  6,  1930,  exchange 
of  lands  in  San  Juan,  McKinley,  and 
Valencia  Counties,  New  Mexico,  Cir.  No. 
850,  Sept.  19,  1922  (49  L.D.  283),  amended, 
Cir.  No.  1208.  53-54 

II.  FOREST  EXCHANGES 

Where  lands  are  excluded  from  a  na- 
tional forest  withdrawal  and  simultane- 
ously included  within  a  townsite  with- 
drawal, the  later  withdrawal  will  attach 
immediately  upon  relinquishment  or  upon 
reversion  to  the  United  States  by  forfeit- 
ure of  lands  which  had  been  excepted  from 
the  operation  of  the  first  withdrawal  be- 
cause of  prior  valid  appropriation.     53-65 


The  execution  of  a  special  survey  for 
the  purpose  of  identifying  on  the  ground 
excepted  right-of-way  strips  will  not  be 
required  in  connection  with  the  exchange 
of  lands  in  aid  of  the  consolidation  of  a 
national  forest,  pursuant  to  the  act  of 
Mar.  20,  1922  (42  Stat.  465),  where  the 
possibility  of  the  elimination  of  the  lands 
from  the  forest  is  remote.  53-434 

Before  the  United  States  will  consum- 
mate an  exchange  of  lands  in  national 
forests,  it  must  be  fully  satisfied  as  to  the 
title  to  the  land  relinquished,  and  accord- 
ingly will  require  that  the  abstract  of  title 
submitted  be  extended,  where  necessary, 
to  show  good  title  at  date  of  acceptance. 

54-36 

In  an  exchange  of  lands  in  national  for- 
ests under  the  terms  of  the  act  of  Mar.  20, 
1922  (42  Stat.  465),  as  amended  by  the  act 
of  Feb.  28,  1925  (43  Stat.  1090),  a  relin- 
quishment to  the  United  States  under  the 
provisions  of  the  act  of  June  4,  1897  (30 
Stat.  36),  with  no  application  for  other 
lands  in  lieu  thereof,  leaves  the  transaction 
incomplete  and  does  not  pass  clear  and 
complete  title  to  the  base  lands  to  the 
United  States,  equitable  rights  therein  re- 
maining in  the  profferer.  54-36 

The  functions  that  are  vested  in  the 
Secretary  of  the  Interior  by  section  1  of 
the  act  of  Mar.  20,  1922,  with  respect  to 
forest  exchanges  cannot  properly  be  dele- 
gated to  personnel  of  the  Forest  Service, 
Department  of  Agriculture.  60-232 

III.  NATIONAL  PARK  EXCHANGES 

Whether  the  Secretary  of  the  Interior 
is  authorized  under  section  3  of  the  act 
of  Aug.  25,  1916  (39  Stat.  535),  to  exchange 
timber  on  park  lands  within  the  Olympic 
National  Park  for  privately  owned  cut- 
over  lands  within  the  boundaries  of  said 
park.  Held,  section  3  of  the  act  of  Aug. 
25,  1916,  authorizes  the  exchange  of  timber 
on  park  lands  for  privately  owned  cut- 
over  lands  where  the  cutting  of  the  timber 
is  found  by  the  Secretary  of  the  Interior 
to  be  required  for  the  purposes  set  forth 
in  said  section.  57-444 

IV.   OTHER  EXCHANGES 

The  act  of  May  31,  1918  (40  Stat.  593), 
which  authorizes  the  Secretary  of  the  In- 
terior to  exchange  revested  lands  formerly 
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within  the  grant  to  the  Oregon  and  Cali- 
fornia Railroad  Company  with  a  view  to 
the  consolidation  of  the  holdings  of  public 
timber  lands  is  not  limited  to  timber  lands, 
but  applies  with  equal  force  to  agricultural 
lands,  and  where  it  is  advantageous  to  the 
United  States  to  exchange  cut-over  lands 
or  lands  with  a  reservation  of  the  timber 
thereon  for  timbered  lands,  such  exchange 
is   within   the   provision   of   the   statute. 

52-738 

Instructions  of  Feb.  5,  1932,  small 
holding  claims ;  railroad  grant ;  act  of 
Apr.  28,  1904  (33  Stat.  556).  Cir.  No. 
522  (45  L.D.  617),  modified.  53-592 

Instructions  of  Aug.  3,  1932,  exchange 
of  lands  in  San  Juan,  McKinley,  and 
Valencia  counties,  New  Mexico,  under  act 
of  Mar.  3,  1921  (Cir.  No.  1284,  amending 
Cirs.  850  (49  L.D.  281)  and  1208  (53  I.D. 
54).  54-21 

An  Indian  exchange  application  upon 
which  no  publication  has  been  had  is  not 
complete,  and  the  Department  is  not  pre- 
cluded from  entertaining  any  inquiry  as  to 
the  mineral  character  of  the  land  as  a 
present  fact.  Wyoming  v.  United  States, 
255  U.S.  489,  distinguished.  No  right  of 
possession  is  conferred  to  land  by  the  mere 
filing  of  an  Indian  exchange  application ; 
such  right  would  only  flow  from  the  acqui- 
sition of  equitable  title  to  the  land,  and  if 
before  such  title  vests  locations  under  the 
mining  laws  are  made  on  the  land  based 
upon  a  valid  discovery  of  minerals,  no 
reason  is  seen  why  the  locator  upon  estab- 
lishment of  the  fact  may  not  secure  the 
rejection  of  the  application  to  the  extent 
of  such  locations.  57-252 

EXPENDITURES 
(See  also  Appropriations;  Funds) 


I.  Generally 

II.  Special  Funds. 
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I.  GENERALLY 


Funds  appropriated  for  the  construction 
of  the  Davis  Dam  project  may  be  used  to 
defray  the  cost  of  excavating  archaeologi- 
cal sites  on  lands  owned  by  the  Govern- 
ment in  order  to  preserve  from  loss  by 
flooding  valuable  relics  belonging  to  the 
Government  which  would  necessarily  be 
lost  otherwise  as  a  result  of  the  construc- 


tion of  the  project  and  the  spreading  of 
the  waters  in  the  reservoir.  59-465 

The  proviso  in  the  Interior  Department 
Appropriation  Act,  1948  (act  of  July  25, 
1947,  61  Stat.  460,  488),  placing  upon  funds 
apportioned  to  any  State  for  the  purpose 
of  effectuating  the  act  of  Sept.  2,  1937  (16 
U.S.C.  669  et  seq.),  a  limitation  of  20  per- 
cent "for  the  construction  of  improve- 
ments," is  applicable  to  Federal  funds 
expended  to  build  or  make  physical  struc- 
tures or  other  works  which  are  expected 
to  constitute  valuable  additions  to  or 
betterments  of  lands.  The  following  types 
of  works  would  be  subject  to  the  limitation 
in  the  proviso  :  buildings ;  dams,  dikes,  and 
levees ;  canals  and  channels ;  bridges ; 
roads ;  telephone  and  electrical  lines ;  and 
fences.  The  operation  of  the  limitation  is 
determined  by  the  purposes  for  which  the 
funds  are  expended,  and  not  by  the  nature 
of  the  method  used  by  a  State  to  expend 
them.  60-34 

II.  SPECIAL  FUNDS 

Section  19(a)  of  the  Philippine  Indepen- 
dence Act  (53  Stat.  1232,  48  U.S.C.  1248) 
provides  that  the  proceeds  of  excise  taxes 
collected  on  coconut  oil  shipped  to  the 
United  States  from  the  Philippines  shall 
be  paid  into  the  treasury  of  the  Philippines, 
"to  be  used  for  the  purpose  of  meeting  new 
or  additional  expenditures  which  will  be 
necessary  in  adjusting  Philippine  economy 
to  a  position  independent  of  trade  prefer- 
ences in  the  United  States  and  in  preparing 
the  Philippines  for  the  assumption  of  the 
responsibilities  of  an  independent  state." 
The  word  "and"  is  to  be  construed  in  the 
disjunctive  and  the  proceeds  therefore  may 
be  used  to  strengthen  the  Philippine  Con- 
stabulary and  for  the  construction  of  an 
airport  upon  a  determination  that  such 
purposes  will  serve  "in  preparing  the 
Philippines  for  the  assumption  of  the  re- 
sponsibilities of  an  independent  state." 

57-292 

The  Government  of  the  United  States, 
through  the  Federal  Works  Administrator, 
has  acquired,  under  the  Lanham  Act  (54 
Stat.  1125,  as  amended  (55  Stat.  361)), 
fee  title  to  the  power  plant  and  transmis- 
sion lines  and  a  leasehold  interest  in  the 
docks  and  appurtenant  facilities  at  Char- 
lotte Amalie,  St.  Thomas,  Virgin  Islands. 
These  properties  are  operated,  maintained 
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and  managed  by  The  Virgin  Islands  Com- 
pany as  agent  for  the  Federal  Works  Ad- 
ministrator. Under  section  5  of  the  act 
of  May  26,  1936  (49  Stat.  1372,  48  U.S.C. 
1401(d) ),  The  Virgin  Islands  Company  is 
required  to  pay  into  the  municipal  treas- 
uries of  the  Virgin  Islands  amounts  equal 
to  the  amounts  of  any  taxes  of  general 
application  which  a  private  corporation 
similarly  situated  would  be  required  to  pay. 
The  act  further  requires  the  payment  of 
taxes  on  any  property  owned  by  the  United 
States  in  the  Virgin  Islands  which  is  used 
for  ordinary  business  or  commercial  pur- 
poses. The  income  derived  from  any  prop- 
erty so  used  is  to  be  made  available  for 
making  such  payments.  This  obligation 
is  not  inconsistent  with  section  306  of  the 
Lanham  Act  which  relates  only  to  pay- 
ments in  lieu  of  real  property  taxes. 

58-348 
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I.  GENERALLY 

The  authority  of  the  Secretary  under 
section  439,  Revised  Statutes,  to  prescribe 
the  duties  of  the  Assistant  Secretary  has 
like  application  with  respect  to  the  First 
Assistant  Secretary.  52-230 

A  patent  for  public  lands  carries  with  it 
an  implied  affirmation  or  finding  of  every 
fact  made  a  prerequisite  to  its  issue,  and 
no  executive  officer  of  the  Government  is 
authorized  to  reconsider  the  facts  on  which 
it  was  issued  or  to  recall  or  rescind  it. 

52-262 


Except  where  otherwise  specifically  pro- 
vided by  statute,  the  territorial  and  official 
jurisdiction  of  the  register  is  limited  by 
the  boundaries  of  his  land  district  and  to 
those  matters  the  care  and  administration 
of  which  are  charged  to  him.  52-673 

The  provision  in  the  act  of  Oct.  2,  1917 
(40  Stat.  297),  authorizing  the  Secretary 
of  the  Interior  to  permit  the  use  of  public 
land  for  a  camp  site  and  other  purposes 
connected  with  the  proper  development 
and  use  of  potash  deposits  covered  by  a 
permit  or  lease  issued  pursuant  to  that 
act  is  merely  a  statutory  privilege  within 
the  discretion  of  that  officer  to  grant  or 
deny  and  does  not  vest  in  a  permittee  or 
lessee  any  right  to  demand  a  permit  for 
such  use.  52-733 

Equities  cannot  prevail  to  defeat  a  plain 
legal  right,  and  the  officers  of  the  Land 
Department  are  without  discretionary  au- 
thority to  deprive  one  of  a  right  conferred 
upon  him  by  Congress  after  he  has  done 
everything  essential,  exacted  by  law  and 
the  lawful  regulations.  53-76 

In  the  absence  of  a  statutory  provision 
to  the  contrary,  an  action  seeking  to  obtain 
a  mandamus  against  an  officer  of  the  Gov- 
ernment abates  on  his  death  or  retirement 
from  office,  and  his  successor  cannot  be 
brought  in  by  amendment  to  the  proceeding 
or  on  order  for  the  substitution  of  the 
parties,  even  though  the  latter  consents 
to  have  the  action  revived  against  him. 

53-232 

Section  11  of  the  act  of  Feb.  13,  1925 
(43  Stat.  936)  affords  a  remedy  in  a  suit 
brought  in  a  Federal  court  against  a  public 
officer  which  would  otherwise  abate  upon 
his  death  or  separation  from  office  by  per- 
mitting substitution  of  his  successor  upon 
satisfactory  showing  to  the  court  within 
six  months  that  there  is  a  substantial  need 
for  continuing  and  maintaining  the  cause. 

53-232 

The  provision  in  subsection  (c)  of  sec- 
tion 11  of  the  act  of  Feb.  13,  1925  (43 
Stat.  936),  requiring  that  before  substitu- 
tion is  permitted  in  a  suit  the  officer  af- 
fected must  be  given  reasonable  notice  of 
the  application  therefor  and  be  accorded 
an  opportunity  to  present  any  objection 
he  may  have,  contemplates  that  the  duty 
of    substitution   rests    upon    the   original 
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plaintiff  no  matter  what  his  position  may 
be  in  an  appellate  court.  53-232 

The  fact  that  the  State  of  Washington, 
in  ceding  jurisdiction  to  the  United  States 
over  the  Mount  Rainier  National  Park, 
reserved  the  right  to  serve  criminal  and 
civil  process  thereon  and  to  tax  the  per- 
sons and  property  of  park  residents  did 
not  have  the  effect  of  extending  the  elec- 
tion laws  of  the  State  to  include  persons 
residing  within  the  park,  but  a  prior  quali- 
fied voter  in  the  State  did  not  lose  his 
right  to  vote  at  the  place  of  his  legal 
residence  by  reason  of  his  entering  the 
service  of  the  United  States  on  the  reser- 
vation. 53-315 

The  Government  cannot,  except  with  the 
consent  of  Congress,  be  sued  for  the  torts, 
misconduct,  misfeasance,  or  laches  of  its 
officers  or  employees,  but  it  is  liable  for 
property  taken  or  injured  by  its  employees 
for  public  use.  53-399 

Officers  and  employees  of  the  Federal 
Government,  except  those  of  the  Patent 
Office,  are  not,  by  reason  of  such  service 
or  employment,  precluded  from  exercise  of 
the  rights  of  an  owner  of  a  patent.     54-388 

Subject  to  existing  law,  including  manu- 
facture and  use  by  the  United  States  free 
of  charge,  a  patent-owning  corporation, 
composed  of  Federal  officers  and  employ- 
ees, may  enter  into  contractual  relations 
with  individuals  or  corporations  as  to 
the  thing  patented,  including  contracts  for 
its  manufacture  and  sale  on  a  royalty 
basis.  54-388 

Although  the  power  to  supervise  Federal 
employees  is  not  an  inherent  power  of 
Indian  tribal  sovereignty,  it  is  a  power 
which  is  specifically  granted  to  the  In- 
dian tribes  by  Revised  Statutes,  section 
2072  (U.S.  Code,  title  25,  sec.  48),  subject 
to  the  discretion  of  the  Secretary  of  the 
Interior.  55-16 

The  authority  of  the  Secretary  of  the 
Interior  is  not  appellate  only,  and  he  may 
inquire  into  a  case  de  novo.  55-533 

An  administrative  officer  is  without  au- 
thority to  require  reimbursement,  either 
by  withholding  compensation  or  otherwise, 
from  an  employee  for  damage  to  Govern- 
ment property  caused  by  the  employee's 
negligence,  since  an  officer  or  employee 
may  not  be  administratively  deprived  of 
his  lawful  compensation,  and  is  as  much 


entitled  to  his  day  in  court  as  any  other 
citizen  against  whom  the  United  States 
may  assert  a  claim.  The  appropriate  pro- 
cedure is  to  refer  such  a  claim  to  the  De- 
partment of  Justice  for  action  if  a  request 
for  payment  is  unsuccessful.  57-334 

Title  I  of  the  Ramspeck  Act  of  Nov.  26, 
1940  (54  Stat.  1211;  5  U.S.C.  631(a)  et 
seq.),  restored  to  the  President  the  gen- 
eral authority  granted  under  the  Civil 
Service  Act  of  1883  (22  Stat.  403)  to  bring 
into  the  classified  civil  service  excepted 
positions  by  Executive  order,  provided  em- 
ployees holding  such  positions  meet  speci- 
fied qualifications.  The  President  exer- 
cised this  authority  by  issuing  E.O.  No. 
8743,  on  Apr.  23,  1941  (3  CFR,  1943  Cum. 
Supp.,  p.  927),  covering  into  the  classified 
civil  service  "all  offices  and  positions  in  the 
executive  civil  service  of  the  United 
States,"  with  certain  specific  exceptions. 

58-261 

Title  II  of  the  Ramspeck  Act  of  Nov. 
26,  1940  (54  Stat.  1212;  5  U.S.C.  681  et 
seq.),  is  unconnected  with  Title  I  of  the 
act.  It  requires  the  issuance  of  an  Exec- 
utive order  to  give  it  effect.  It  permits 
the  President  to  extend  the  position  and 
salary  classification  act  to  field  positions, 
with  certain  exceptions,  not  at  the  time 
of  its  passage  covered  by  the  Classification 
Act  of  1923  (42  Stat.  1488).  Until  such 
time  as  an  Executive  order  issues  under 
Title  II,  the  procedure  theretofore  pre- 
scribed for  filling  field  positions,  so  far  as 
salary  or  compensation  rates  or  any  lim- 
itations thereon  are  concerned,  still  is  in 
effect.  58-261 

Bureaus  of  the  Interior  Department  are 
not  authorized  to  pay  royalties  for  the  use 
of  patented  devices  to  employees  of  the 
United  States  Government  or  their  as- 
signees, or  to  former  employees  of  the 
Government  who  invented  or  discovered 
the  devices  while  they  were  employed  by 
the  Government.  58-763 

Nationals  of  foreign  governments  re- 
ceived for  training  under  programs  spon- 
sored by  the  Government  of  the  United 
States  are  in  no  sense  employees  of  that 
Government,  and  hence  are  not  legally 
required  to  execute  oaths  of  office  or  other 
papers  common  to  appointment  in  the 
service  of  the  United  States.  59-54 
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Research  and  investigation  form  part 
of  the  duties  of  a  construction  engineer 
who  is  required  to  give  advice  upon  "im- 
provements in  construction  plant  to  obtain 
greater  efficiency  of  operation."  59-89 

Considering  the  purpose  of  the  act  of 
July  8,  1940  (54  Stat.  743),  it  must  be 
assumed  that  the  President,  by  issuing 
E.O.  No.  8557  did  not  intend  to  limit  the 
scope  of  that  statute.  59-231 

The  act  of  July  8,  1940  (54  Stat.  743), 
as  well  as  E.O.  No.  8557  of  Sept.  30,  1940 
(5  F.R.  3888),  applies  even  though  a  Fed- 
eral officer  or  employee  was  hired  or  re- 
hired in  a  Territory  or  possession  of  the 
United  States,  since  the  act  presupposes 
merely  "performing  official  duties  in  a  ter- 
ritory or  possession  of  the  United  States." 

59-231 

The  language  of  E.O.  No.  8557,  "while 
on  assignment  to  a  post  outside  the  United 
States"  is  identical  in  meaning  with  the 
statutory  language  "while  performing  offi- 
cial duties  in  a  Territory  or  possession  of 
the  United  States."  59-231 

Under  the  act  of  July  8.  1940  (54  Stat. 
743),  the  costs  of  "preparing  the  remains" 
of  a  deceased  officer  or  employee  of  the 
Government  include  the  costs  of  exhuma- 
tion. A  contrary  conclusion  would  defeat 
the  purpose  of  the  statute.  59-231 

Under  the  act  of  July  8,  1940  (54  Stat. 
743;  5  U.S.C.  103a),  the  head  of  an  execu- 
tive department  may  pay  not  only  the 
costs  of  transporting  the  remains  of  a  de- 
ceased Government  officer  or  employee  but 
also  those  of  "preparing  the  remains"  for 
transportation.  59-231 

The  bureaus  and  agencies  of  the  Depart- 
ment have  the  right  to  bargain  collec- 
tively with  representatives  of  their  un- 
graded employees  on  all  matters  within 
their  discretion,  and  particularly  with  re- 
spect to  wages   and   working  conditions. 

59-292 

In  the  absence  of  a  waiver  by  the  Secre- 
tary of  the  departmental  requirement  that 
an  antistrike  affidavit  be  executed  by  each 
employee  of  this  Department,  the  refusal 
of  an  employee  to  execute  the  prescribed 
affidavit  would  constitute  sufficient  cause 
for  a  separation  from  the  Service  in  ac- 
cordance with  Civil  Service  Rule  XII  (now 
sec.  9.101,  Part  9,  ZI-241,  Fed.  Personnel 
Manual,  July  31,  1959).  59-306 


The  action  of  the  Acting  Secretary  of 
the  Interior  in  making  the  execution  of 
an  antistrike  affidavit  a  prerequisite  to 
continued  employment  in  this  Department 
represented  a  proper  exercise  of  the  ad- 
ministrative  authority   of   the   Secretary. 

59-306 

The  departmental  requirement  that  an 
antistrike  affidavit  be  executed  by  each 
employee  of  the  Department  can  be  waived 
by  the  Secretary  in  the  case  of  a  par- 
ticular employee  where  it  is  otherwise 
clearly  established  that  he  has  not  struck 
against  the  Government,  is  not  a  member 
of  an  organization  of  Government  em- 
ployees that  asserts  the  right  to  strike 
against  the  Government,  and  does  not  ad- 
vocate, and  is  not  a  member  of  an  organi- 
zation that  advocates,  the  overthrow  of 
the  Government  by  force  or  violence. 

59-306 

Section  7  of  the  Interior  Department 
Appropriation  Act,  1947,  does  not  require 
that  antistrike  affidavits  be  executed  by 
employees  of  this  Department.  Insofar  as 
the  Appropriation  Act  is  concerned,  the 
execution  of  such  an  affidavit  by  an  em- 
ployee is  merely  provided  for  as  a  con- 
venient method  whereby  he  can  establish 
his  prima  facie  eligibility  to  draw  his 
salary.  59-306 

Functions  vested  in  subordinate  officers 
of  the  Department  or  in  departmental  em- 
ployees or  agencies  by  legislation  enacted 
after  May  24,  1950,  are  not  affected  by  sec- 
tion 1(a)  of  Reorganization  Plan  No.  3 
of  1950.  60-449 

Subordinate  officers  of  the  Department 
having  custody  of  official  records  are  au- 
thorized by  the  act  of  Aug.  3,  1950  (64 
Stat.  402),  to  furnish  copies  of  such  rec- 
ords to  persons  outside  the  Department, 
and  to  authenticate  such  copies  when  ap- 
propriate, and  this  authority  is  not  af- 
fected by  section  1(a)  of  Reorganization 
Plan  No.  3  of  1950.  60-449 

Subordinate  officers  of  the  Department 
having  custody  of  official  records  are  sub- 
ject, in  the  exercise  of  the  authority  vested 
in  them  by  the  act  of  Aug.  3,  1950  (64  Stat. 
402),  to  the  supervision  of  the  Secretary  of 
the  Interior  and  to  the  pertinent  regula- 
tions issued  by  the  Secretary.  60-449 

When  the  evidence  which  the  appellant 
claims  is  not  included   in  the  transcript 
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consists  largely  of  the  reports  of  an  assay 
and  where  it  is  admitted  that  the  tran- 
script of  the  hearing  is  not  complete  in  that 
respect,  then  in  order  to  prevent  the  very 
substantial  delay  necessarily  occasioned  by 
a  remand  of  the  proceedings,  appellants 
are  permitted  under  supervision  of  em- 
ployees of  this  Department,  to  take  new 
samples  and  submit  new  assay  reports  for 
the  record  in  place  of  those  alleged  to 
have  been  omitted  from  the  original  tran- 
script. 61-281 

II.  APPOINTMENT 

A  subordinate  officer  who  does  not  have 
full  appointing  power  does  not  have  the 
authority  to  suspend,  and  any  suspension 
made  by  him  is  merely  tentative  and  with- 
out validity  unless  subsequently  approved 
by  the  one  holding  the  appointing  power. 

52-230 

An  employee  is  entitled  to  pay  during 
the  period  of  his  suspension  where  he  is 
suspended  by  a  subordinate  officer  with- 
out authority  and  that  action  is  not  sub- 
sequently affirmed  by  the  officer  holding 
the  appointing  power,  but  he  is  not  entitled 
to  pay  during  such  period  if  the  suspension 
be  confirmed  or  the  charges  sustained  by 


the  appointing  authority. 


-230 


The  power  to  suspend  is  incidental  to  the 
power  to  appoint  and  may  be  legally  exer- 
cised only  by  the  official  in  whom  that 
power  is  lodged.  52-230 

The  act  of  Feb.  10,  1927  (44  Stat.  1068), 
which  authorized  the  heads  of  certain  de- 
partments to  designate,  each  for  his  own 
department,  an  employee  thereof  residing 
in  Alaska  to  be  ex-officio  Commissioner  for 
that  Territory  for  the  department  from 
which  he  is  selected  makes  no  specific  pro- 
vision for  the  delegation  of  the  appointive 
power,  and  an  order  issued  by  the  Secre- 
tary of  the  Interior  pursuant  to  that  act, 
transferring  the  Reindeer  Service  from  the 
Office  of  Education  to  the  jurisdiction,  con- 
trol, and  exercise  of  that  official,  does  not 
include  the  power  of  appointment  of  em- 
ployees in  that  service.  52-723 

The  power  of  appointment  lodged  in  the 
head  of  a  department  by  act  of  Congress 
cannot  be  delegated  to  a  subordinate  offi- 
cial without  clear  and  specific  legislative 
authority  therefor,  and  the  only  specific 
authority  in  that  respect  conferred  upon 
the  Secretary  of  the  Interior  is  that  con- 


tained in  the  act  of  May  22,  1926  (44  Stat. 
620),  which  empowers  that  officer  to  dele- 
gate the  appointive  power  to  supervisory 
officers  to  make  temporary  or  emergency 
appointments  of  persons  for  duty  in  the 
field,  subject  to  later  confirmation  thereof 
by  him.  52-723 

One  not  appointed  to  a  position  by  the 
President,  a  court  of  law,  or  the  head  of  a 
Federal  department,  and  whose  employ- 
ment does  not  embrace  the  ideas  of  tenure 
and  duration,  is  not  an  officer  of  the  United 
States.  55-215 

Authority  for  promulgation  of  a  depart- 
mental order  requiring  that  each  employee 
of  the  Department,  as  a  condition  of  his 
employment,  assign  to  the  United  States 
all  rights  to  any  inventions  made  by  him 
in  the  course  of  his  governmental  activities 
is  contained  in  section  161  of  the  Revised 
Statutes  (5  U.S.C.  22),  if  such  an  order 
is  "not  inconsistent  wTith  law."  There  is 
no  statutory  provision  or  court  decision 
declaring  such  an  order  invalid.         58-165 

A  "Recess  of  the  Senate,"  during  which 
the  President  is  authorized  by  the  Consti- 
tution to  make  appointments  to  positions 
requiring  Senate  confirmation,  means  any 
substantial  period  of  time  when  no  meet- 
ings are  held  by  the  Senate  and  that  body 
is  not  available  to  receive  communications 
from  the  President  and  to  give  its  advice 
and  consent  with  respect  to  nominations. 

60-79 

The  "next  Session"  of  the  Senate  after 
a  recess  appointment  has  been  made  by 
the  President  is  the  next  occasion  when 
the  Senate  reassembles  for  the  transaction 
of  business.  60-79 

The  Secretary  has  the  statutory  author- 
ity to  appoint,  within  the  limitation  of 
available  funds,  such  employees  as  he 
deems  necessary,  and  to  organize  these 
employees  into  such  groups  (denominated 
as  "bureaus,"  "divisions,"  etc.)  as  he 
deems  to   be  appropriate.  60-111 

Because  of  the  express  statutory  provi- 
sion that  the  Governor  of  Alaska  "shall 
hold  office  for  the  term  of  four  years  and 
until  his  successor  is  appointed  and  quali- 
fied," the  position  of  Governor  of  Alaska 
does  not  become  vacant,  nor  does  the  au- 
thority of  the  incumbent  to  perform  the 
duties  of  the  position  terminate,  upon  the 
expiration  of  the  4-year  term  for  which 
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the  incumbent  was  appointed  and  con- 
firmed. The  authority  of  the  incumbent  to 
perform  the  duties  and  to  receive  the 
emoluments  of  the  office  continues  until  a 
successor  has  been  appointed  and  quali- 
fied. 60-157 

III.  AUTHORITY  TO  BIND  GOVERNMENT 

The  power  of  making  surveys  of  the  pub- 
lic lands  which  is  vested  in  the  Land  De- 
partment cannot  be  divested  by  the  fraud- 
ulent action  of  a  subordinate  officer,  nor 
can  its  exercise  of  jurisdiction  in  deter- 
mining what  are  public  lands  subject  to 
survey  and  disposal  under  the  public  land 
laws  be  questioned  by  the  courts  before 
it  has  taken  final  action.  52-445 

Assuming  that  a  mining  claimant  was 
dissuaded  from  filing  his  mineral  applica- 
tion and  was  induced  to  abandon  work  on 
his  locations  through  the  advice  of  an  offi- 
cer of  a  local  land  office  that  his  locations 
were  invalid  because  of  apparent  conflict 
with  a  prior  coal  withdrawal,  which  advice 
was  due  to  claimant's  misdescription  of 
the  land  claimed,  he  cannot  plead  that  the 
Government  is  by  such  advice  estopped 
from  later  bringing  proceedings  charging 
abandonment.  53-251 

As  a  general  rule,  no  administrative 
officer  of  the  United  States  is  vested  with 
authority  to  extend  without  consideration 
the  time  of  payment  of  a  debt  due  the 
United  States.  54-335 

IV.  COMPENSATION 

In  accordance  with  well  established 
principles  of  statutory  construction,  the 
act  of  June  5,  1920  (41  Stat.  917)  permit- 
ting donations  in  aid  of  national  parks, 
and  the  act  of  Mar.  5,  1917  (39  Stat.  1106) 
forbidding  Federal  employees  receiving 
other  than  Government  salary  for  Federal 
services,  should  both  be  given  operation, 
the  two  acts  not  being  unavoidably  incom- 
patible, and  repeal  by  implication  not  being 
favored  in  law.  54-497 

One  employed  in  an  Executive  Depart- 
ment of  the  Federal  Government,  with 
compensation  derived  from  congressional 
appropriations,  who  is  designated  by  the 
head  of  his  Department  to  represent  him 
in  legislative  matters,  and  who,  in  the 
course  of  such  employment,  calls  upon  a 


Member  of  Congress  without  invitation, 
seeking  his  support  for  proposed  legisla- 
tion, is  not  guilty  of  a  violation  of  section 
201  of  title  18,  United  States  Code.     55-102 

The  simultaneous  holding  by  an  indi- 
vidual of  the  position  of  Executive  As- 
sistant to  the  Governor  of  Alaska  at  a 
salary  of  $7,381.50  per  annum  and  a  posi- 
tion as  consultant  to  the  Alaska  Develop- 
ment Board  at  a  salary  of  $2,400  per  annum 
would  not  violate  the  Federal  dual  com- 
pensation laws,  inasmuch  as  the  salary 
received  as  consultant  would  not  be  de- 
rived from  funds  appropriated  by  Congress, 
and  the  position  as  consultant  would  not 
be  an  office  of  the  United  States.        60-48 

The  provisions  of  5  U.S.C.  56,  prescribing 
limitations  with  respect  to  the  payment  of 
salary  to  a  "recess  appointee"  are  inappli- 
cable to  a  situation  in  which  the  incumbent 
of  the  position  of  the  Governor  of  Alaska 
"holds  over"  until  his  successor  is  ap- 
pointed and  qualified.  60-157 

V.   CONFLICT   OF  INTERESTS 

United  States  deputy  surveyors  and 
United  States  mineral  surveyors  are  per- 
sons holding  an  office  or  place  of  trust  or 
profit  under  the  Government  of  the  United 
States  within  the  contemplation  of  para- 
graph 8  of  the  rules  and  regulations  pre- 
scribed by  the  Secretary  of  the  Interior 
governing  the  recognition  of  agents,  at- 
torneys, or  other  persons  representing 
claimants  before  his  department  (46  L.D. 
206).  Overruled,  insofar  as  in  conflict  (55 
I.D.  216   (1935)).  53-347 

An  officer  of  the  United  States  may  not 
engage  in  any  private  business  activity 
which  conflicts  with  the  particular  public 
office  he  holds.  Sharing  in  the  proceeds  of 
a  mercury  or  other  mining  lease  is  a  private 
interest  which  conflicts  with  a  public  office, 
the  duties  of  which  include  the  collection 
of  economic  and  statistical  information  on 
the  production,  movement,  treatment  and 
marketing  of  ores  and  metals.  The  obtain- 
ing for  the  use  of  a  mineral  prospecting 
invention  of  compensation  not  dependent 
on  production  of  a  mine  or  interest  in  a 
mine  does  not  conflict  with  such  a  public 
office.  58-354 

Irrespective  of  any  conflict  of  interest,  a 
member  of  the  Bureau  of  Mines  is  pro- 
hibited by  section  4  of  the  act  of  Feb.  25, 
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1913  (37  Stat.  681),  from  having  any  in- 
terest in  a  mine  or  in  the  proceeds  of  a 
mine  concerning  which  the  Bureau  of 
Mines  is  conducting  any  investigation  of 
economic  or  other  inquiry.  58-355 

The  private  business  interests  of  officers 
and  employees  of  the  Bureau  of  Mines  may 
be  restricted  by  regulations  issued  by  the 
Secretary  of  the  Interior.  58-355 

Where  an  employee  of  the  Department 
obtained  an  oil  and  gas  lease  and,  upon 
order  to  show  cause  why  it  should  not 
therefore  be  canceled,  he  and  his  assignees 
procured  the  Department's  approval  to  his 
assignment  of  the  lease  by  concealing  and 
misrepresenting  material  facts  with  re- 
spect to  his  interests  in  the  lease,  the 
approval  is  subject  to  revocation,  and  the 
lease  is  subject  to  cancellation.  Under 
such  circumstances,  it  is  unnecessary  to 
consider  whether  the  approval  of  the  as- 
signment was  warranted  in  the  first  place. 
The  cancellation  will  be  effected  in  ac- 
cordance with  section  31  of  the  Mineral 
Leasing  Act,  as  amended  (act  of  Aug.  8, 
1946,  sec.  9,  60  Stat.  950,  956).  59-371 

VI.  DISCIPLINARY  ACTION 

A  subordinate  officer  who  does  not  have 
full  appointing  power  does  not  have  the 
authority  to  suspend,  and  any  suspension 
made  by  him  is  merely  tentative  and  with- 
out validity  unless  subsequently  approved 
by  the  one  holding  the  appointing  power. 

52-230 

An  employee  is  entitled  to  pay  during 
the  period  of  his  suspension  where  he  is 
suspended  by  a  subordinate  officer  without 
authority  and  that  action  is  not  sub- 
sequently affirmed  by  the  officer  holding 
the  appointing  power,  but  he  is  not  entitled 
to  pay  during  such  period  if  the  suspension 
be  confirmed  or  the  charges  sustained  by 
the  appointing  authority.  52-230 

The  power  to  suspend  is  incidental  to 
the  power  to  appoint,  and  may  be  legally 
exercised  only  by  the  official  in  whom  that 
power  is  lodged.  52-230 

No  statutory  authority  exists  for  the 
imposition  of  fines  upon  members  of  the 
United  States  Park  Police  who  violate  the 
park  regulations  imposed  to  govern  their 
conduct,  and  no  particular  regulations  are 
prescribed,  violation  of  which  shall  con- 
stitute a  punishable  offense.  54-302 


The  "charge  and  control"  of  the  park 
police  authorized  by  the  Executive  order 
of  June  10,  1933,  to  give  effect  to  the  act 
of  Mar.  3,  1933  (47  Stat.  1517),  includes 
the  power  of  appointment,  with  its  in- 
cident, the  power  of  suspension  and  re- 
moval, but  does  not  include  the  power  to 
fine,  such  power  not  being  incident  to  the 
power  of  appointment.  54-302 

The  ordinary  and  reasonable  interpreta- 
tion of  the  act  of  July  1,  1898  (30  Stat. 
570),  makes  it  one  relating  to  the  admis- 
sion of  the  public  to  park  grounds,  their 
conduct  therein,  and  the  extent  of  super- 
vision over  such  grounds  in  that  connec- 
tion, and  not  to  policing.  It  supplies  no 
warrant  for  assessing  fines  against  the 
members  of  the  park  police  force  for  of- 
fenses against  the  regulations  peculiar  to 
them  as  members  of  that  force.        54-302 

VII.  DUAL  EMPLOYMENT 

The  prohibition  in  section  1765,  Revised 
Statutes  (5  U.S.C.  70),  against  dual  em- 
ployment is  only  against  receiving  extra  or 
double  compensation  out  of  United  States 
funds.  In  the  absence  of  specific  reason  to 
the  contrary,  there  is  nothing  to  prevent  an 
employee  of  the  United  States  receiving 
compensation  from  outside  sources  and  at 
the  same  time  his  salary  from  the  Govern- 
ment. The  questions  of  conflict  of  duties  of 
dual  employments  or  of  diminished  effi- 
ciency are  ones  of  administration  which  do 
not  effect  the  payment  of  salary  so  long  as 
employment    by    the    Government    exists. 

57-394 

The  questions  of  conflict  of  duties  of 
dual  employments  or  of  diminished  effi- 
ciency are  ones  of  administration  which 
do  not  affect  the  payment  of  a  salary  so 
long  as  employment  by  the  Government 
exists.  57-394 

There  is  no  express  statutory  prohibi- 
tion against  the  holding  of  a  Government 
position  simultaneously  with  a  position  in 
private  industry.  The  prohibition  in  the 
act  of  Mar.  3,  1917  (39  Stat.  1106,  5  U.S.C. 
66),  against  the  receipt  of  supplemental 
salary  by  a  Government  employee  in  con- 
nection with  this  official  duties  from  any 
source  other  than  the  Government  of  the 
United  States,  with  certain  exceptions  as 
to  contributed  funds,  is  applicable  only 
when  the  salary  from  the  private  source 
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is  paid  for  duties  which  are  performed 
pursuant  to  Federal  employment.     57-394 

The  contribution  of  a  private  corporation 
to  a  joint  investigation  with  the  Bureau  of 
Mines  cannot  be  made  by  paying  the  sala- 
ries of  Bureau  personnel  who  are  placed  on 
leave  without  pay  and  assigned  to  the  joint 
work  while  on  a  leave  status.  The  con- 
tribution of  the  party  cooperating  with  the 
Bureau  may  be  made  by  payment  to  the 
Bureau,  and  may  be  measured  by  the  sala- 
ries and  expenses  of  the  Bureau's  person- 
nel assigned  to  the  joint  work.  58-201 

The  Secretary  of  the  Interior  may,  under 
E.O.  No.  7796,  permit  an  employee  of 
this  Department  to  accept  and  hold  a  posi- 
tion with  a  State,  Territory,  or  municipal- 
ity, or  the  Secretary  may  approve  the  ap- 
pointment of  a  person  employed  by  a  State, 
Territory,  or  municipality,  to  a  position  in 
this  Department,  if  the  duties  of  the  two 
positions  are  related  to  a  cooperative  pro- 
gram which  is  being  carried  on  jointly  by 
the  Department  and  the  State,  Territory, 
or  municipality.  60-48 

The  simultaneous  holding  by  an  individ- 
ual of  the  position  of  Executive  Assistant 
to  the  Governor  of  Alaska  at  a  salary  of 
$7,381.50  per  annum  and  a  position  as  con- 
sultant to  the  Alaska  Development  Board 
at  a  salary  of  $2,400  per  annum  would  not 
violate  the  Federal  dual  compensation 
laws,  inasmuch  as  the  salary  received  as 
consultant  would  not  be  derived  from 
funds  appropriated  by  Congress,  and  the 
position  as  consultant  would  not  be  an 
office  of  the  United  States.  60-48 

VIII.  EXPERTS  AND  CONSULTANTS 

The  employment  of  consulting  engineer* 
in  the  Indian  Reclamation  Service,  where 
compensated  from  the  Public  Works  fund 
of  the  National  Industrial  Recovery  Ad- 
ministration, must  be  in  conformity  witn 
E.O.  No.  6440  of  Nov.  18,  1933  or  the  Clas- 
sification Act.  of  1923  as  amended.    54-411 

The  limitation  on  salary  of  the  consult- 
ing engineer  of  the  Indian  Irrigation  Serv- 
ice, provided  by  the  act  of  Feb.  28,  1929 
(45  Stat.  1406),  is  without  application  to 
salaries  paid  from  funds  allotted  for  con- 
struction work  by  the  Administrator  of 
Public  Works  from  funds  made  available 
under  the  terms  of  the  National  Industrial 
Recovery  Act.  54-411 


The  restrictions  imposed  by  the  special 
act  of  Congress  of  Feb.  28,  1929  (45  Stat. 
1406),  authorizing  the  Secretary  of  the 
Interior  to  employ  engineers  and  econo- 
mists for  consultation  purposes  on  impor- 
tant reclamation  work,  apply  only  to 
employment  authorized  by  that  act,  and 
do  not  bar  the  establishment  of  new  or 
additional  positions  in  the  service  and 
payment  therefor  from  funds  allotted  from 
the  Public  Works  fund.  54-411 

IX.  GOVERNOR  OF  ALASKA 

Because  of  the  express  statutory  pro- 
vision that  the  Governor  of  Alaska  "shall 
hold  office  for  the  term  of  4  years  and  until 
his  successor  is  appointed  and  qualified," 
the  position  of  Governor  of  Alaska  does 
not  become  vacant,  nor  does  the  authority 
of  the  incumbent  to  perform  the  duties  of 
the  position  terminate,  upon  the  expira- 
tion of  the  4-year  term  for  which  the  in- 
cumbent was  appointed  and  confirmed. 
The  authority  of  the  incumbent  to  perform 
the  duties  and  to  receive  the  emoluments 
of  the  office  continues  until  a  successor  has 
been  appointed  and  qualified.  60-157 

X.  INTEREST  IN  LANDS 

Foreman  of  Civilian  Conservation  Corps, 
cooperating  with  Land  Office  on  Alaskan 
Fire  Control  Project,  made  homestead 
entry  and  proper  improvements  prior  to 
his  death :  Held,  not  to  have  been  an  em- 
ployee of  the  Land  Office  so  as  to  prohibit 
his  interest  in  the  purchase  of  public  land 
within  the  meaning  of  Rev.  Stat.  sec.  452 
(43  U.S.C.  11).  58-257 

It  is  against  public  policy  for  an  em- 
ployee of  the  Department  of  the  Interior 
to  acquire  any  interest  in  public  land,  in- 
cluding interests  in  oil  and  gas  leases.  No 
lease  will,  therefore,  be  issued  to  a  depart- 
mental employee  even  though  he  had  filed 
his  application  before  he  became  employed, 
nor  may  he  assign  a  mere  application. 
The  application  having  for  many  years 
been  maintained  in  the  employee's  own 
name,  it  cannot  be  treated  as  an  associa- 
tion application  on  behalf  of  those  whom 
he  now  states  he  actually  represented, 
since  it  did  not  comply  with  the  regula- 
tions requiring  disclosure  of  the  names, 
addresses,  citizenship,  and  interests  of  the 
members   of   the   association.     Generally, 
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the  Department  recognizes  only  the  holders 
of  record  in  dealing  with  the  various  as- 
pects of  the  lease  or  application.  59-296 
No  officer  or  employee  of  the  Depart- 
ment of  the  Interior  may  be  admitted  to 
any  share  or  part  in,  or  derive  any  benefit 
from,  an  oil  and  gas  lease  of  public  lands 
issued  by  the  Department.  As  a  matter 
of  public  policy,  the  Department  will 
generally  not  dispose  of  any  interests  in 
any  public  lands  to  its  employees.  Any 
such  lease  obtained  by  an  employee  of  the 
Department    is    subject    to    cancellation. 

59-370 

XI.  LEAVE 

Authority  for  granting  leaves  of  absence 
to  persons  employed  in  the  Government  of 
Puerto  Rico  is  contained  in  Civil  Service 
Rule  XXXIX,  promulgated  by  the  Puerto 
Rico  Civil  Service  Commission  under  the 
provisions  of  section  10  (11)  of  an  act 
passed  by  the  Puerto  Rico  legislature  on 
May  11, 1931.  Since  the  supreme  executive 
power  of  Puerto  Rico  is  vested  by  its  Or- 
ganic Act  in  the  Governor,  applications  for 
leave  by  a  former  officer  of  the  Government 
of  Puerto  Rico  should  be  presented  for  ap- 
propriate consideration  by  the  Governor. 

57-459 

The  granting  of  vacation  leave  under 
Rule  XXXIX  is  discretionary  with  the  of- 
ficers in  whom  it  is  vested.  It  is  not  an 
inherent  right  of  an  employee.  Such  leave 
may  be  earned  at  the  rate  of  two  and  one- 
half  days  ( Sundays  and  legal  holidays  in- 
cluded) for  each  month  of  employment 
under  the  Insular  Government.  An  em- 
ployee may  postpone  the  taking  of  the 
leave  and  allow  it  to  accumulate.     57-459 

XII.  PERSONAL  SERVICE  CONTRACTS 

The  Bureau  of  Mines  may  procure  the 
performance  of  services  by  a  firm  of  engi- 
neers, as  independent  contractors  rather 
than  as  Government  employees,  upon  a 
satisfactory  showing  of  reasons  why  the 
services  are  not  to  be  performed  by  its  own 
personnel.  Lack  of  time,  space,  special 
machinery,  and  trained  personnel  may  be 
sufficient  reasons  for  having  the  work  per- 
formed by  an  independent  contractor. 

58-213 

XIII.  POLITICAL  ACTIVITIES 

Employees  of  the  Office  of  Civilian  De- 
fense in  the  Territory  of  Hawaii,  paid  from 


funds  allocated  to  the  Secretary  of  the 
Interior  from  a  special  emergency  ap- 
propriation made  to  the  President,  to  pro- 
vide for  emergencies  affecting  the  national 
security  and  defense  (55  Stat.  92,  94),  are 
employees  of  the  executive  branch  of  the 
Federal  Government  and  accordingly  are 
prohibited  by  section  9(a)  of  the  Hatch 
Political  Activity  Act  (act  of  Aug.  2,  1939, 
53  Stat.  1147,  18  U.S.C.  61h),  as  amended, 
from  taking  any  active  part  in  political 
management  or  in  political  campaigns. 
Consequently,  they  may  neither  seek  nor 
hold  elective  office  in  the  Government  of 
the  Territory  of  Hawaii.  58-146 

Since  the  Governor  and  the  Secretary  of 
the  Territory  of  Hawaii  are  appointed  by 
the  President,  by  and  with  the  advice  and 
consent  of  the  Senate,  and  since  their 
salaries  are  paid  from  the  Federal  Treas- 
ury, they  must  be  regarded  as  employed  in 
"administrative"  positions  "by  the  United 
States"  and  hence  subject  to  the  prohibition 
in  section  2  of  the  Hatch  Act  (53  Stat.  1147, 
as  amended)  against  the  use  of  "official 
authority  for  the  purpose  of  interfering 
with,  or  affecting,  the  election  or  the  nomi- 
nation of  any  candidate  for  the  office  of 
President,  Vice  President,  Presidential 
elector,  Member  of  the  Senate,  Member  of 
the  House  of  Representatives,  or  Delegate 
or  Resident  Commissioner  from  any  Terri- 
tory or  insular  possession."  58-390 

No  officers  or  employees  of  the  Territory 
of  Hawaii,  other  than  the  Governor,  the 
Secretary,  and  the  Director  of  the  Terri- 
torial Social  Security  Department,  are 
subject  to  any  of  the  provisions  of  the 
Hatch  Act  (53  Stat.  1147,  as  amended) 
unless  shown  to  be  employed  in  connection 
with  a  federally  financed  activity.    58-391 

The  Director  of  the  Territorial  (Hawaii) 
Social  Security  Department,  by  reason  of 
his  identity  with  the  program  of  the  Fed- 
eral Social  Security  Act,  and  the  definition 
of  "State"  to  include  "Territory"  in  sec- 
tion 19  of  the  Hatch  Act  (53  Stat.  1147, 
as  amended  by  54  Stat.  767),  is  subject  to 
all  of  the  prohibitions  in  sections  2  and 
12(a)  of  the  act  against  political  activities 
on  the  part  of  officers  and  employees  "of 
any  State  or  local  agency  whose  principal 
employment  is  in  connection  with  any  ac- 
tivity which  is  financed  in  whole  or  in  part 
by  loans  or  grants  made  by  the  United 
States  or  by  any  Federal  agency."    58-391 
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The  Governor  and  the  Secretary  of  the 
Territory  of  Hawaii,  while  employed  in 
the  executive  branch,  are  not  to  be  re- 
garded as  employed  in  the  executive  branch 
of  the  Federal  Government,  within  the 
meaning  of  section  9(a)  of  the  Hatch  Act 
(53  Stat.  1147,  as  amended),  forbidding- 
officers  and  employees  thereof  to  use  "offi- 
cial authority  or  influence  for  the  purpose 
of  interfering  with  an  election  or  affecting 
the  result  thereof,"  or  to  take  "any  ac- 
tive part  in  political  management  or  in 
political  campaigns,"  since  (1)  the  con- 
text of  the  entire  section  reflects  an  inten- 
tion to  exclude  policymaking  positions,  and 
(2)  reference  to  subsequent  enactments 
indicates  a  legislative  recognition  that  Ter- 
ritorial officers  theretofore  had  been  unaf- 
fected by  the  act.  58-391 

Since  the  Governor  and  the  Secretary 
of  the  Territory  of  Alaska  are  appointed 
by  the  President,  by  and  with  the  advice 
and  consent  of  the  Senate,  and  since  their 
salaries  are  paid  from  the  Federal  Treas- 
ury, they  must  be  regarded  as  employed 
in  "administrative"  positions  "by  the 
United  States"  and  hence  subject  to  the 
prohibition  in  section  2  of  the  Hatch  Act 
(53  Stat.  1147  as  amended)  against  the 
use  of  "official  authority  for  the  purpose 
of  interfering  with,  or  affecting,  the  elec- 
tion or  the  nomination  of  any  candidate 
for  the  office  of  President,  Vice  President, 
Presidential  elector,  Member  of  the  Senate, 
Member  of  the  House  of  Representatives, 
or  Delegate  or  Resident  Commissioner  from 
any  Territory  or  insular  possession." 

58-407 

The  Governor  and  the  Secretary  of  the 
Territory  of  Alaska,  while  employed  in  the 
executive  branch,  are  not  to  be  regarded 
as  employed  in  the  executive  branch  of  the 
Federal  Government,  within  the  meaning 
of  section  9(a)  of  the  Hatch  Act  (53  Stat. 
1147,  as  amended),  forbidding  officers  and 
employees  thereof  to  use  "official  authority 
or  influence  for  the  purpose  of  interfering 
with  an  election  or  affecting  the  result 
thereof,"  or  to  take  "any  active  part  in 
political  management  or  in  political  cam- 
paigns," since  (1)  the  context  of  the  en- 
tire section  reflects  an  intention  to  exclude 
policymaking  positions,  and  (2)  reference 
to  subsequent  enactments  indicates  a  legis- 
lative recognition  that  Territorial  officers 


theretofore   had   been   unaffected   by   the 
act.  58-407 

XIV.  RETIREMENT 

Service  in  the  schools  of  the  Five  Civi- 
lized Tribes  prior  to  the  act  of  June  28, 
1898  (30  Stat.  495),  was  not  service  per- 
formed for  the  United  States,  and  service 
in  those  schools  between  that  date  and  the 
date  on  which  the  act  of  Apr.  26,  1906 
(34  Stat.  140),  which  placed  the  control 
thereof  under  the  Secretary  of  the  In- 
terior, became  effective  is  creditable  un- 
der the  Civil  Service  Retirement  Act  only 
where  the  appointment  was  made  by  that 
official  or  by  his  authority.  54-109 

XV.  TRAVEL 

Per  diem  and  travel  expenses  of  em- 
ployees of  the  Department  of  the  Interior 
or  of  the  Federal  Emergency  Public  Works 
Administration  may  properly  be  charged 
against  the  appropriation  of  the  Federal 
establishment  for  which  such  expenses  are 
incurred,  where  such  employees  have  been 
detailed  for  special  services  with  such 
other  establishment.  54-233 

FEDERAL  POWER  ACT 

The  Boulder  Canyon  Project  Act  and  the 
"policy  of  the  Federal  Water  Power  Act" 
make  the  "public  interest"  the  dominant 
consideration  in  the  award  of  contracts 
and  as  a  consequence  thereof  a  State,  as 
an  applicant,  does  not  have  an  absolute 
right  to  all  or  any  part  of  Boulder  Dam 
power,  but  it  is  within  the  discretion  of 
the  Secretary  of  the  Interior  to  make  allo- 
cation among  various  claimants  where  the 
public  interest  requires  it.  53-1 

The  primary  "public  interest"  in  con- 
tracts for  the  reimbursement  of  the  United 
States  for  its  investment  in  the  project 
required  by  subsection  (b)  of  section  4  of 
the  Boulder  Canyon  Project  Act  is  in 
soundness  of  the  contractor,  and  the  rights 
of  certain  States  or  municipalities  to  be 
preferred  in  the  award  of  contracts  is  sub- 
ordinate to  that  public  interest.  53-1 

The  discretionary  authority  of  the  Secre- 
tary of  the  Interior  under  the  Boulder 
Canyon  Project  Act  (45  Stat.  1057)  is  to 
be  controlled  by  the  public  interest  which 
requires  conservation  and  utilization  of 
the  navigation  and  water  resources  of  the 
region,  the  financial  security  of  the  United 
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States,  and  equality  of  access  to  Boulder 
Dam  power  by  areas  comprising  the  region 
in  proportion  to  the  needs  of  the  appli- 
cants, provided  that  their  plans  for  its  uti- 
lization and  conservation  are  equally  well 
adapted.  53-2 

The  purpose  of  subsection  (c)  of  sec- 
tion 5  of  the  Boulder  Canyon  Project  Act 
(45  Stat.  1057)  was  not  to  bestow  upon  a 
State  two  separate  preference  rights,  one 
under  the  exception  clause  of  that  subsec- 
tion, and  another  under  section  7  of  the 
Federal  Water  Power  Act  (41  Stat.  1063), 
but  merely  to  place  a  State  in  a  preferred 
position,  as  opposed  to  a  competing  munici- 
pality, in  view  of  the  possible  parity  of 
these  two  classes  of  applicants  under  the 
latter  act.  53-2 

The  preference  of  a  State  or  municipal- 
ity for  allocation  of  power  in  conflict  with 
a  privately  owned  public  utility  under  sub- 
section (c)  of  section  5  of  the  Boulder 
Canyon  Project  Act  (45  Stat.  1057)  and 
in  conformity  with  the  policy  expressed  in 
the  Federal  Water  Power  Act  is  a  prefer- 
ence in  consumptive  right  within  the  bor- 
ders of  the  State  or  municipal  corporation, 
but  outside  of  their  respective  limits  the 
State  or  municipality  is  merely  on  a  parity 
with  any  other  public  utility  company 
furnishing  power  in  that  territory.      53-2 

A  State  and  a  municipality  of  another 
State  stand  on  a  basis  of  equality  under 
section  7  of  the  Federal  Water  Power  Act 
(41  Stat.  1063),  but  the  right  of  a  State 
thereunder  is  superior  to  a  municipality  of 
the  same  State.  53-3 

The  preference  accorded  a  State  is  lim- 
ited to  power  which  the  State  proposes  to 
use  within  its  borders,  whether  the  appli- 
cation be  presented  under  section  7  of  the 
Federal  Water  Power  Act  (41  Stat.  1063) 
or  under  subsection  (c)  of  section  5  of  the 
Boulder  Canyon  Project  Act  (45  Stat. 
1057),  and  the  Secretary  of  the  Interior 
may  incorporate  in  the  allocation  to  the 
State  a  stipulation  to  that  effect.        53-3 

The  preference  conferred  by  subsection 
(c)  of  section  5  of  the  Boulder  Canyon 
Project  Act  (45  Stat.  1057)  is  limited  to 
the  States  named  therein,  but  aside  from 
that  preference  those  States  are  merely  on 
a  parity  with  municipalities  under  the 
Federal  Water  Power  Act,  except  as  be- 


tween a  State  and  one  of  its  own  munici- 
palities in  which  event  the  State's  right 
is  paramount.  53-3 

Where  conflicting  applications  are  pre- 
sented under  section  7  of  the  Federal 
Water  Power  Act  (41  Stat,  1063)  by  a 
State  and  a  municipality  of  another  State, 
the  Secretary  of  the  Interior  may  make 
an  equitable  allocation  between  them  in 
accordance  with  the  public  interest  and 
with  what,  in  his  discretion,  appears  the 
best  method  of  conserving  and  utilizing  the 
water  resources  of  the  region.  53-3 

Where  a  license  is  issued  under  section 
23  of  the  Federal  Water  Power  Act  of 
June  10,  1920  (41  Stat.  1063),  in  place  of 
a  prior  right-of-way  grant  under  the  act 
of  Mar.  4,  1911  (36  Stat.  1235),  the  legal 
effect  is  that  the  prior  grant  is  merged 
with  and  superseded  by  the  license  in  so 
far  as  the  license  covers  the  project  em- 
braced in  the  prior  grant.  53-442 

The  term  "reservations  of  the  United 
States,"  as  defined  in  the  Federal  Water 
Power  Act  of  June  10,  1920  (41  Stat.  1063) , 
embraces  tribal  lands  in  Indian  reserva- 
tions, but  it  does  not  include  Indian  allot- 
ments. 53-681 

It  is  not  necessary  to  include  in  pro- 
posed legislation  establishing  or  extending 
national  parks  or  national  monuments  a 
provision  designed  to  prohibit  the  Federal 
Power  Commission  from  granting  power 
licenses   therein.  56-372 

The  Federal  Power  Commission  does  not 
have  authority  to  grant  licenses  for  power 
works  within  national  parks  or  national 
monuments,  whether  or  not  there  are  navi- 
gable waters  within  such  reservations. 

56-372 

The  intention  of  the  Congress  to  protect 
national  parks  and  national  monuments 
from  encroachment  of  power  development 
within  such  reservations  is  supported  by 
the  legislative  history  of  section  201  of  the 
Federal  Power  Act.  56-372 

The  provisions  of  section  245.21  (r)  (43 
CFR,  1944  Cum.  Supp.),  which  give  the 
Secretary  of  the  Interior  a  conditional 
right  to  require  transfer  of  a  right-of-way, 
operate  concurrently  with  the  authority  of 
the  Federal  Power  Commission  to  approve 
sales  of  property  in  excess  of  $50,000. 

58-608 
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FEDERAL  PROPERTY  AND  ADMINISTRA- 
TIVE SERVICES  ACT 

(See  also  Surplus  Property) 

FEES 

(See  also  Accounts) 

The  repeated  appropriation  of  a  portion 
of  the  receipts  from  grazing  fees  collected 
for  the  use  of  all  Federal  range,  with 
knowledge  on  the  part  of  the  Congress, 
through  annual  reports  of  the  Secretary  of 
the  Interior,  of  the  administrative  con- 
struction consistently  being  placed  on  a 
statutory  provision  limiting  the  acreage  of 
such  range,  is  significant  as  a  confirmation 
and  ratification  of  that  construction. 

59-19 

An  application  for  a  homestead  entry 
which  is  not  accompanied  by  the  required 
fee  and  commission  is  ineffective  until  the 
necessary  payments  are  made.  61-158 

FIELD  EXAMINERS 

Field  examiners  of  the  Branch  of  Field 
Examination  in  the  General  Land  Office 
are  authorized  by  the  act  of  Oct.  14,  1940 
(54  Stat.  1175  ;  5  U.S.C.  498),  to  administer 
oaths  in  the  performance  of  their  official 
duties.  Departmental  Order  No.  1639  of 
Jan.  17,  1942,  reallocating  functions  of 
the  Division  of  Investigations  to  the 
Branch  of  Field  Examination  in  the  Gen- 
eral Land  Office  carried  with  it  the  au- 
thority to  administer  oaths  under  the  act 
of  Oct.  14,  1940.  58-493 

In  view  of  the  long-standing  practice  of 
the  Department  to  treat  as  confidential 
the  reports  of  field  examiners  of  the  Bureau 
of  Land  Management,  a  motion  by  an  ap- 
pellent  for  an  order  to  permit  an  ex- 
amination of  such  a  field  report  will  be 
denied,  particularly  where  no  considera- 
tion has  been  given  to  the  report  in  the 
decision  from  which  the  appeal  is  taken. 

60-342 

FISH  AND  WILDLIFE  COORDINATION 
ACT 

I.    WATER  RESOURCE   DEVELOPMENT 
PROGRAM 

Consultation  with  the  Fish  and  Wild- 
life Service  regarding  effect  which  the  im- 
pounding of  waters  will  have  upon  wild- 
life resources   must   take   place  at  early 


stage  in  the  planning  work  on  any  recla- 
mation project,  prior  to  the  authorization 
of  the  project  in  the  technical  sense. 

59-470 

Authority  to  determine  whether,  and  to 
what  extent,  funds  appropriated  to  the 
Bureau  of  Reclamation  shall  be  trans- 
ferred to  the  Fish  and  Wildlife  Service 
for  the  making  of  surveys  and  investiga- 
tions as  to  the  probable  effect  upon  wild- 
life resources  of  the  impounding  of  waters 
is  vested  in  the  Secretary  of  the  Interior. 

59-471 

The  existence  of  authority  in  section  2 
of  the  act  of  Mar.  10,  1934,  as  amended 
(31  U.S.C.  686),  for  the  transfer  of  funds 
from  the  Bureau  of  Reclamation  to  the 
Fish  and  Wildlife  Service  for  surveys  and 
investigations  does  not  prohibit  the  two 
Bureaus  from  entering  into  cooperative 
agreements  under  the  Economy  Act,  with 
transfers  of  funds  under  such  agreements 
from  the  Bureau  of  Reclamation  to  the 
Fish  and  Wildlife  Service,  for  services 
to  be  performed  by  the  latter  in  fields  other 
than  those  specifically  contemplated  by 
section  2.  59-471 

FISH  AND  WILDLIFE  SERVICE 

Pursuant  to  the  authority  in  section  1 
of  the  act  of  June  6,  1924  (43  Stat.  464), 
as  amended  by  the  act  of  June  18,  1926  (44 
Stat.  752 ) ,  the  Secretary  may  issue  regula- 
tions to  limit  the  number  of  trap  sites  that 
may  be  occupied  by  any  individual,  corpo- 
ration, concern  or  combination,  and  may 
limit  the  amount  of  fish  that  may  be  taken, 
by  means  of  traps,  by  any  individual, 
corporation,  concern  or  combination.  Such 
regulations  are  within  the  authority 
granted  to  regulate  the  extent  of  fishing 
and  do  not  contravene  the  prohibition  in 
the  statute  against  the  grant  of  an  ex- 
clusive or  several  right  in  the  maritime 
public  domain.  Similar  regulations  limit- 
ing the  catch  of  the  individual  are  com- 
monly found  and  have  been  considered  by 
the  courts  as  a  proper  exercise  of  the  con- 
servation power.  However,  a  regulation 
to  allocate  trap  sites  to  individuals  would 
be  in  conflict  with  the  provision  of  the 
statute  prohibiting  the  granting  of  any 
exclusive  or  several  right  of  fishing  and  is 
therefore  unauthorized.  58-1 
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Consultation  with  the  Fish  and  Wildlife 
Service  regarding  effect  which  the  im- 
pounding of  waters  will  have  upon  wildlife 
resources  must  take  place  at  early  stage 
in  the  planning  work  on  any  reclamation 
project,  prior  to  the  authorization  of  the 
project  in  the  technical  sense.  50-470 

Authority  to  determine  whether,  and  to 
what  extent,  funds  appropriated  to  the  Bu- 
reau of  Reclamation  shall  be  transferred 
to  the  Fish  and  Wildlife  Service  for  the 
making  of  surveys  and  investigations  as 
to  the  probable  effect  upon  wildlife  re- 
sources of  the  impounding  of  waters  is 
vested  in  the  Secretary  of  the  Interior. 

59-471 

The  Secretary  of  the  Interior  possesses 
the  authority  under  the  act  of  June  15, 
1935  (16  U.S.C.  715s),  to  permit  the  owner 
of  an  electronic  instrument  to  search  for 
buried  treasure  on  a  game  refuge  under 
the  jurisdiction  of  the  Fish  and  Wildlife 
Service.  60-42 

By  virtue  of  the  Assimilated  Crimes  Act 
(18  U.S.C.  468)  any  wildlife  conservation 
laws  of  a  State  which  were  in  effect  on 
Feb.  1, 1940,  and  which  remain  in  force  are 
applicable  as  Federal  laws  to  military  res- 
ervations and  other  areas  within  the  State 
which  are  under  the  exclusive  jurisdiction 
of  the  United  States.  60-59 

State  game  wardens  have  no  jurisdiction 
to  enforce  State  or  Federal  game  laws  on 
lands  ceded  to  the  exclusive  use  of  the 
United  States.  Violations  of  law  occurring 
on  such  lands  are  enforceable  only  by  the 
proper  authorities  of  the  United  States. 

60-60 

United  States  attorneys  and  marshals 
can  apprehend  and  prosecute  offenders  of 
Federal  game  laws,  including  federally 
adopted  State  laws,  upon  military  reserva- 
tions which  are  under  the  exclusive  juris- 
diction of  the  United  States.  60-60 

United  States  game  management  agents 
and  United  States  deputy  game  wardens 
are  appointed  with  specific  authority  to 
enforce  designated  laws  only,  and  they  can- 
not take  action  with  respect  to  the  enforce- 
ment on  military  reservations  of  State 
wildlife  conservation  laws  adopted  as  Fed- 
eral laws  under  the  provisions  of  the  As- 
similated Crimes  Act  (18  U.S.C.  468)  or 
otherwise.  60-60 


Violations  by  military  personnel  of  wild- 
life conservation  laws  or  regulations  on 
military  reservations,  irrespective  of  the 
Assimilated  Crimes  Act  (18  U.S.C.  468), 
can  be  prosecuted  before  courts-martial 
under  Article  of  War  96  (10  U.S.C.  1568). 

60-60 

Violations  of  the  Federal  game  laws  by 
civilians  on  a  military  reservation  over 
which  the  United  States  has  exclusive 
jurisdiction,  and  which  fall  within  the 
category  of  a  petty  offense  (18  U.S.C.  541) 
may  be  prosecuted  by  military  personnel 
before  a  proper  United  States  commis- 
sioner. 60-60 
FOREIGN  ACTIVITIES 

Nationals  of  foreign  governments  re- 
ceived for  training  under  programs  spon- 
sored by  the  Government  of  the  United 
States  are  in  no  sense  employees  of  that 
Government,  and  hence  are  not  legally  re- 
quired to  execute  oaths  of  office  or  other 
papers  common  to  appointment  in  the  serv- 
ice of  the  United  States.  59-54 

The  United  States  Cultural-Cooperation 
Program  and  regulations  of  the  Depart- 
ment of  State  reviewed.  The  nature  and 
scope  of  operations  of  the  International 
Training   Administration,   Inc.,    reviewed. 

59-54 

There  is  ample  legal  authority  for  place- 
ment within  the  Interior  Department  of 
trainee  nationals  of  other  governments 
certified  to  it  by  either  the  Department  of 
State  or  the  International  Training  Ad- 
ministration, Inc.  59-54 

FOREST  HOMESTEADS 
I.  GENERALLY 

The  act  of  Sept.  8,  1916  (39  Stat.  848), 
which  provided  for  the  addition  of  certain 
public  lands  to  the  Colorado  National  For- 
est and  authorized  the  Secretary  of  the 
Interior,  in  his  discretion,  to  continue  the 
allowance  of  additional  entries  under  sec- 
tion 3  of  the  Enlarged  Homestead  Act,  did 
not  confer  upon  that  officer  authority  to 
allow  an  additional  entry  for  lands  within 
that  national  forest  based  upon  an  entry 
made  under  the  act  of  June  11,  1906  (34 
Stat.  233).  52-48 

The  act  of  Mar.  4,  1923  (42  Stat.  1445), 
authorizes  the  Secretary  of  the  Interior  to 
designate  as  subject  to  the  enlarged  home- 
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stead  acts  lands  embraced,  at  the  time  of 
such  designation,  within  valid  subsisting 
entries  in  national  forests,  and  to  permit 
additional  entries  of  designated  lands  out- 
side of  national  forests  similarly  as  pro- 
vided by  section  7  of  the  Enlarged  Home- 
stead Act,  but  it  contains  no  authority  for 
the  allowance  of  additional  entries  em- 
bracing lands  within  national  forests. 

52-49 

National  forest  lands  listed  and  opened 
to  entry  in  units  are  enterable  only  ac- 
cording to  the  established  units  except  as 
such  units  may  be  thereafter  modified  by 
administrative  authority.  52-208 

Instructions  of  July  22,  1930,  Custer  Na- 
tional Forest  excluded  from  operation  of 
forest  homestead  law  by  act  of  June  13, 
1930  (46  Stat.  583).     (Cir.  No.  1227.) 

53-153 

One  who  perfects  a  forest  homestead 
under  the  act  of  June  11,  1906  (34  Stat. 
233)  for  less  than  the  allowed  acreage 
is  not  thereby  disqualified  from  later 
making  a  stock-raising  homestead  entry  of 
additional  lands  to  the  aggregate  permit- 
ted, and  such  later  entry  should  be  con- 
sidered and  treated  as  an  original  and 
not  an  additional  entry,  and  accordingly 
not  subject  to  the  conditions  and  limita- 
tions of  an  additional  entry.  54-463 

The  act  of  Mar.  4,  1923  (42  Stat.  1445) 
is  not  exclusive  in  operation  and  has  rela- 
tion to  additional  entries  outside  of  na- 
tional forests  when  the  original  entry  is 
of  forest  lands  of  the  character  subject  to 
designation  under  the  enlarged  or  stock- 
raising  homestead  act;  and  said  act  does 
not  prohibit  the  making  of  original  stock- 
raising  homestead  entries  based  upon  the 
additional  homestead  rights  provided  for 
in  section  6  of  the  act  of  Mar.  2,  1889  (25 
Stat.  854)  and  the  act  of  Apr.  28,  1904  (33 
Stat.  527).  54-463 

The  making  and  perfecting  of  a  forest 
homestead  entry  under  the  act  of  June  11, 
1906  (34  Stat.  233),  for  less  than  the 
maximum  acreage  permitted  does  not  ex- 
haust the  homestead  right,  and,  accord- 
ingly, one  who  has  made  acceptable  final 
proof  on  such  an  entry  and  sold  and  dis- 
posed of  the  land  is  qualified  to  make 
original  stock-raising  entry  of  such  quan- 
tity of  land,  designated  as  stock-raising, 
outside    the    national    forest,    as,    when 


added  to  the  forest  homestead,  will  not  ex- 
ceed 640  acres ;  and  this  regardless  of 
whether  the  two  tracts  are  more  than  20 
miles  apart.  55-353 
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I.   Generally 

II.  Quitclaim  Deed. 
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The  act  of  Sept.  22,  1922  (42  Stat.  1017), 
did  not  reserve  or  withdraw  lands  conveyed 
under  the  act  of  June  4,  1897  (30  Stat.  11) , 
from  Executive  administration  and  control, 
and  in  determining  whether  or  not  a  dispo- 
sition of  the  base  lands  had  been  made 
within  the  contemplation  of  section  2  of  the 
former  act,  the  status  of  the  lands  as  of 
the  time  action  is  taken  upon  the  applica- 
tion for  relief  thereunder  controls.     52-381 

The  right  to  a  quitclaim  deed  accorded 
by  the  act  of  Sept.  22,  1922  (42  Stat.  1017), 
for  lands  relinquished  to  the  United  States 
that  have  not  been  disposed  of  or  appropri- 
ated to  the  public  use,  is  not  conditioned 
upon  redemption  of  the  lands  from  a  tax 
sale  held  at  a  time  when  the  legal  title  was 
in  the  United  States.  52-484 

The  requirement  in  the  proviso  to  section 
1  of  the  act  of  Sept.  22,  1922  (42 
Stat.  1017)  is  fulfilled  if  the  applicant  for 
quitclaim  deed  under  that  act  furnishes  an 
abstract,  brought  down  to  the  date  of  his 
application,  showing  that  the  deed  of  re- 
linquishment to  the  United  States  had  been 
recorded  and  that  he  had  not  since  alien- 
ated the  land.  52-486 

Action  of  a  register  rejecting  a  forest 
lieu  selection  because  of  conflict  with  a 
pending  desert-land  application,  when  the 
selection  should  have  been  merely  sus- 
pended to  await  final  determination  of 
the  latter,  becomes  effective  by  acquies- 
cence, and  failure  on  the  part  of  the  selec- 
tor to  appeal  from  that  officer's  action 
making  the  rejection  final  defeats  all  rights 
that  he  might  otherwise  have  secured  had 
he  proceeded  further.  53-395 

Land  in  the  actual  possession  of  another 
under  color  of  title  and  claim  of  right  is 
not  "vacant  public  land  subject  to  home- 
stead entry"  and  is  not,  therefore,  subject 
to  selection  under  the  act  of  June  4,  1897 
(30  Stat.  11).  53-447 
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The  county  records  showing  a  claim  of 
title  to  land  under  mesne  conveyance  from 
a  homesteader  and  payment  of  taxes  by  a 
successor  in  interest  under  the  belief  that 
he  had  title  and  the  presence  of  improve- 
ments on  the  land  are  notice  to  a  selector 
that  the  land  was  claimed  and  in  actual 
possession  of  another  under  color  of  title 
and  not,  therefore,  subject  to  selection. 

53-45-1 

Where  the  Land  Department  has,  in  a 
controversy  between  a  forest  lieu  selector 
and  a  homestead  applicant,  determined 
that  the  former  had  no  equities  by  virtue 
of  his  claim  and  possession  of  the  land,  and 
adjudged  the  selection  invalid  and  rejected 
it  and  allowed  the  homestead  entry,  the 
land,  upon  subsequent  relinquishment  of 
the  homestead  entry,  becomes  vacant,  un- 
appropriated public  land,  open  to  the  first 
qualified  applicant,  not  burdened  with  any 
asserted  legal  or  equitable  rights  of  the 
selector.  53-498 

The  act  of  June  4,  1897  (30  Stat.  36), 
though  designed  to  relieve  settlers,  entry- 
men  and  patentees  of  lands  within  na- 
tional forest  reserves  by  permitting  ex- 
change of  such  holdings  for  outside  tracts, 
found  its  chief  beneficiaries  in  timber  and 
land  speculators  and  opened  the  door  to 
gross  abuses  and  frauds  in  wholesale  ex- 
changes of  denuded  lands  in  forest  re- 
serves for  the  most  heavily  timbered  land 
outside.  To  end  the  abuses  and  to  con- 
serve the  country's  dwindling  forest  re- 
sources, the  legislation  providing  for  the 
exchange  right  was  repealed  by  the  act  of 
Mar.  3,  1905  (33  Stat.  1264),  entitled  "An 
Act  Prohibiting  the  selection  of  timber 
lands  in  lieu  of  lands  in  forest  reserves." 
But  a  saving  proviso  permitted  the  com- 
pletion of  pending  selections  found  valid 
and  the  making  of  other,  or  substitute, 
selections  in  the  place  of  pending  choices 
found  invalid  for  reasons  not  the  selector's 
fault.  Applicants  herein  claim  a  right  of 
such  substitute  selection  under  this 
proviso.  58-227 

Various  phases  of  conservation  policy 
later  found  new  implementation  in  the 
Taylor  Grazing  Act  of  June  28,  1934  (48 
Stat.  1269),  and  the  Executive  orders  of 
Nov.  26,  1934  (No.  6910),  and  Feb.  5,  1935 
(No.  6964).  These  effected  withdrawal  of 
the  public  lands  in  24   States,   reserving 


them  for  classification,  for  determination 
of  their  highest  usefulness  and  for  con- 
servation and  development  of  natural  re- 
sources. But  section  7  of  the  amending 
act  of  June  26,  1936,  gave  to  the  Secre- 
tary discretionary  authority  to  restore  to 
the  public  domain  for  disposal  such  with- 
drawn lands  as  in  his  opinion  meet  the 
prescribed  tests  and  those  applicable  in  the 
interest  of  the  people  and  of  conservation 
of  natural  resources.  Held:  Lands  se- 
lected for  satisfaction  of  an  outstanding 
substitute  forest  lieu  selection  right  must 
meet  the  requirements  under  section  7, 
Taylor  Grazing  Act.  58-228 

Where  a  right  to  make  a  substitute  se- 
lection exists  under  the  saving  clause  of 
the  repealer  act  of  Mar.  3,  1905  (33  Stat. 
1264),  the  lands  selected  must  meet  the 
requirements  of  the  legislation  providing 
for  the  right,  namely,  the  act  of  June  4, 
1897,  as  amended  by  the  act  of  June  6, 
1900,  as  well  as  the  requirements  of  sec- 
tion 7  of  the  Taylor  Act,  Held:  1.  That 
lands  selected  in  satisfaction  of  an  out- 
standing substitute  selection  right  must 
be  "'vacant  surveyed  nonmineral  public 
lands  which  are  subject  to  homestead  en- 
try *  *  *"  and  "proper  for  acquisition  in 
satisfaction  of  any  outstanding  *  *  *  ex- 
change *  *  *  rights  *  *  *"  2.  That 
lands  which  are  essentially  forest  lands, 
unfit  for  grazing,  and  so  mountainous, 
rough,  rocky  and  steep  that  even  if  cleared 
of  their  timber  they  would  be  unfit  for 
agriculture  and  impossible  of  cultivation 
cannot  be  classified  as  suited  or  subject 
to  homestead  entry.  3.  That  forest  lands 
which  have  a  value  for  conservation  and 
also  a  substantial  value  for  their  timber, 
which  are  sought  only  for  their  timber  and 
the  disposal  of  which  might  mean  immedi- 
ate liquidation  of  their  portion  of  this  ex- 
haustible natural  resource  are  affected  by 
a  public  interest  and  the  Secretary  has 
no  authority  to  restore  them  to  the  public 
domain  for  a  disposal  in  derogation  of  the 
purposes  of  the  withdrawal.  J).  That  the 
lands  here  selected,  not  being  subject  to 
homestead  entry  and  being  affected  by  * 
paramount  public  interest,  cannot  be  clas- 
sified as  proper  for  acquisition  in  satis- 
faction of  an  outstanding  substitute  selec- 
tion right  and  cannot  be  restored  to  the 
public  domain  for  disposal  as  such  public 
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lands.  5.  That  an  isolated  tract  may  not 
be  released  for  a  use  contrary  to  the  pub- 
lic interest.  58-228 

Land  Department  (Interior  Depart- 
ment) practice  has  regarded  the  use  of 
lands  for  farming  or  for  agriculture  in  the 
broad  sense  as  satisfying  the  cultivation 
requirement  of  the  homestead  law  but  has 
not  permitted  homestead  entry  of  lands  in- 
capable of  being  rendered  cultivable  or  us- 
able for  such  farming,  for  example,  lands 
valuable  only  for  their  timber :  Held,  that 
in  the  act  of  June  6,  1900  (31  Stat.  614), 
the  Congress  used  the  term  "subject  to 
homestead  entry"  in  the  same  way  as  the 
Land  Department.  58-229 

One  treating  a  right  of  substitute  selec- 
tion as  scrip  and  delaying  its  exercise  will 
not  be  heard  to  complain  if  his  right  is 
defeated  by  interim  changes  in  forest  re- 
serve boundaries  or  in  the  governing  law. 
Nor  will  one  failing  to  apply  for  restora- 
tion of  his  relinquished  base  be  heard  to 
urge  that  Government  possession  of  the 
title  for  40  years  places  any  obligation  on 
the  Government  to  grant  a  particular  sub- 
stitute selection.  58-229 

The  Department  recognizes  a  valid  right 
of  selection  or  of  substitute  selection  as  a 
property  right  and  will  permit  its  satis- 
faction when  the  reason  for  the  exchange 
continues  to  exist  and  when  the  proper 
parties  comply  with  the  requirements.  To 
refuse  approval  of  a  particular  selection 
because  it  does  not  meet  the  legal  require- 
ments is  neither  to  repudiate  nor  to  de- 
stroy the  right.  There  are  no  equities  to 
be  considered  when  a  selector,  disregard- 
ing the  rules,  fails  to  perform  the  selection 
requirements  within  the  period  reasonable 
in  the  circumstances  of  his  case.        58-229 

The  repealing  act  of  Mar.  3,  1905  (33 
Stat.  1264),  is  entitled  "An  Act  Prohibiting 
the  selection  of  timber  lands  in  lieu  of 
lands  in  forest  reserves"  but  the  saving 
clause  is  silent  as  to  the  character  of  lands 
subject  to  the  substitute  selection  permit- 
ted. Whether  the  title  places  an  addi- 
tional limitation  on  the  substitute  selec- 
tion, restricting  it  to  lands  wholly  without 
timber,  is  not  here  decided.  58-229 

Lands  having  a  mineral  classification 
made  by  a  board  of  commissioners  under 
authority  of  the  act  of  Feb.  26,  1895  (28 
Stat.  683),  approved  by  the  Secretary  of 


the  Interior  and  never  revoked  are  prima 
facie  mineral  lands  and  as  such  are  not 
subject  to  selection  under  forest  lieu  legis- 
lation or  proper  for  acquisition  in  satis- 
faction of  an  outstanding  substitute  ex- 
change right  under  section  7  of  the  Taylor 
Act   (48  Stat.  1269).  58-272 

Lands  not  of  the  class  and  character 
required  by  the  forest  lieu  legislation  are 
not  proper  for  disposal  under  section  7 
of  the  Taylor  Act  (48  Stat.  1269),  in  satis- 
faction of  an  outstanding  substitute  selec- 
tion right  as  accorded  by  the  repeal  act 
of  Mar.  3,  1905   (33  Stat.  1264).     58-272 

The  act  of  June  4,  1897  (30  Stat.  36),  as 
amended  by  the  act  of  June  6,  1900  (31 
Stat.  614),  requires  selections  of  land  in 
lieu  of  tracts  within  a  public  forest  reser- 
vation to  be  confined  to  vacant  surveyed 
nonmineral  public  lands  which  are  subject 
to  homestead  entry.  58-272 

The  Department  has  never  countenanced 
the  practice  of  dealers  in  public  land  rights 
treating  the  exchange  right  as  scrip  and 
assigning  it  through  the  use  of  double 
powers  of  attorney.  Although  without 
authority  to  prevent  such  private  assign- 
ments, the  Department  is  not  obliged  to 
recognize  them  and  does  not  do  so.  If  an 
owner  of  offered  lands  contracts  privately 
for  a  prepatent  sale  of  his  interest  in 
selected  lands,  his  transferee  has  no  priv- 
ity with  the  Government  and  will  not  be 
recognized  by  it.  If  the  land  department 
rejects  the  selection  or  cancels  the  right 
the  transferee  has  no  claim  on  the  Govern- 
ment but  must  look  to  his  vendor  through 
the  courts  for  redress.  Nor  will  the  trans- 
feror be  heard  to  complain  that  rejection 
of  his  selection  or  failure  of  his  base  has 
prevented  his  conveyance  of  a  selection 
which  he  has  privately  sold  before  acquir- 
ing it.  Held:  That  where  an  executor  al- 
leges that  X,  a  record  owner  relinquishes 
forest  reserve  lands  and  making  a  selection 
in  his  own  name,  acted  only  in  a  trust 
capacity  for  the  benefit  of  a  company  deal- 
ing in  land  rights  and  of  the  executor's 
testator,  who  purchased  the  selection  right 
involved  from  the  company,  and  where  such 
executor,  whether  or  not  offering  proof  of 
his  authority  to  act,  applies  to  withdraw 
the  selection  in  order  to  recover  the  funds 
invested,  the  Commissioner  of  the  General 
Land  Office  acts  correctly  in  declining  to 
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deal  with  the  transferee's  estate,  in  recog- 
nizing only  the  selector  of  record,  in  requir- 
ing his  compliance  with  the  regulations 
and  in  canceling  the  selection  upon  his 
default.  58-273 

A  selector  of  record  who  for  five  years 
fails  to  comply  with  regulations  requiring 
the  posting  and  publication  of  the  selec- 
tion and  whose  selection  is  canceled  for 
such  default  and  closed  three  months  be- 
fore repeal  of  the  forest  lieu  acts  is  not 
without  fault,  has  no  selection  pending  at 
repeal  and  has  no  right  of  substitute  selec- 
tion under  the  proviso  of  the  repeal  act. 
In  such  case  neither  the  selector  of  rec- 
ord nor  the  alleged  heirs  of  his  alleged 
transferee  may  at  any  time  be  heard  to 
claim  a  right  of  substitute  selection  under 
the  repeal  proviso  but  particularly  not 
when,  all  parties  having  failed  to  make 
avail  of  appeal  procedures  or  of  other 
measures  designed  to  protect  their  rights, 
they  petition  for  the  exercise  of  supervi- 
sory authority  in  regard  to  the  selection 
after  a  lapse  of  328  months  from  its  can- 
cellation and  without  any  showing  of  ex- 
traordinary emergency  or  exigency. 
Where  forest  reserve  lands  which  have 
been  relinquished  and  stand  assigned  as 
unsatisfied  base  for  an  outstanding  valid 
right  of  substitute  selection  under  the  re- 
peal act  are  eliminated  from  the  reserve 
before  the  exercise  of  such  right,  the  right 
falls  and  there  can  be  no  enforcement 
thereof,  the  reason  for  the  exchange  hav- 
ing ceased  to  exist.  A  departmental  deci- 
sion which  in  circumstances  such  as  those 
above  described  holds  the  cancellation  of 
the  selection  to  have  been  erroneous,  over- 
looks the  interim  elimination  of  the  base 
lands  from  the  forest  reserve  and  accords 
a  right  of  substitute  selection  is  in  error 
and  must  be  recalled  and  vacated.     58-274 

Administration  of  forest  lieu  selections 
has  been  embarrassed  by  numerous  fac- 
tors basic  among  which  has  been  the  pos- 
sibility that  changes  in  forest  reserve 
boundaries  made  before  completion  of  a 
selection  might  invalidate  the  base  offered 
by  eliminating  it  from  the  reserve  and 
might  also  thereby  cloud  the  offeror's  title, 
no  permanent  relief  legislation  permitting 
restoration  of  invalid  base  to  the  prior 
owner  having  existed  before  1930.  Meas- 
ures taken  to  protect  rights  included  gen- 


eral rules  to  effect  prompt  completion  of 
sections,  special  rules  for  cases  present- 
ing features  for  equitable  consideration 
and  stringent  directions  regarding  "ad- 
ditional" selections  by  scrip  dealers  who 
made  a  practice  of  offering  vast  tracts  of 
base  land  by  one  relinquishment  deed  and 
thereafter  making  their  exchange  selec- 
tions piecemeal,  in  small  quantities,  and 
at  their  leisure.  58-274 

Both  the  terms  and  the  legislative  his- 
tory of  the  act  of  June  6,  1900  (31  Stat. 
014)  show  the  congressional  intent  that 
in  the  interest  of  curbing  exploitation  of 
national  timberlands  all  lieu  selections 
made  after  Oct.  1,  1900,  be  of  lands  of  the 
restricted  character  specified  by  said  act 
and  not  of  the  broader  character  described 
by  the  act  of  June  4,  1897  (30  Stat.  36). 
This  limitation  is  applicable  to  a  substi- 
tute selection  made  under  the  proviso  of 
the  repealer  of  Mar.  3,  1905  (33  Stat. 
12G4),  even  though  the  original  selection 
which  it  replaces  may  have  been  under 
the  1897  act  and  of  lands  more  broadly 
defined.  58-274 

In  his  administration  of  the  public 
lands  the  Secretary  of  the  Interior,  al- 
though having  broad  discretionary  powers 
in  his  supervisory  capacity,  is  bound  by 
the  terms  of  the  applicable  statutes  and  by 
the  purposes  of  the  withdrawal.  He  may 
not  substitute  for  their  conditions  rules  of 
his  own  choosing  in  particular  cases. 
Nothing  in  the  War  Powers  Acts  author- 
izes the  Secretary  to  determine  the  pro- 
priety of  a  substitute  selection  permitted 
by  the  repeal  act  of  Mar.  3,  1905  (Forest 
Lieu  Selection)  by  reference  to  the  war 
and  to  the  capacity  of  an  applicant's  trans- 
feree to  serve  the  war's  purposes  rather 
than  by  reference  to  the  conditions  imposed 
by  the  statutes  creating  and  controlling 
the  selection  right.  Nor  does  the  Gov- 
ernment concern  itself  with  the  qualifica- 
tions of  a  transferee,  with  whom  it  has 
no  privity.  58-274 

The  proviso  of  the  repeal  act  of  Mar. 
3,  1905  (33  Stat.  1264),  creates  no  new 
right  of  exchange  but  only  a  right  to  make 
a  new  selection  in  place  of  the  selection 
which  failed  and  in  exercise  of  the  origi- 
nal right,  the  quantity  of  land  in  the  sub- 
stitute selection  to  be  the  same  as  that  in 
the  original  selection  and  no  greater,  even 
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though  additional  base,  relinquished  but 
never  assigned  to  a  specific  selection,  may 
remain  unsatisfied.  58-274 

Instructions  of  Mar.  6,  1900  (29  L.D. 
579),  warned  holders  of  outstanding  base 
that  delay  in  making  additional  selections 
would  be  at  their  own  risk,  such  selections 
being  subject  to  all  changes  in  the  reserve 
boundaries  and  in  the  forest  lieu  laws : 
Held,  that  a  valid  right  of  substitute  selec- 
tion under  the  repeal  proviso  replacing  an 
"additional"  selection  found  invalid  is  it- 
self an  "additional"  selection  and  subject 
to  all  the  risks  described.  58-275 

Forest,  lands  valuable  only  for  their 
timber  and  too  mountainous  for  farming 
or  grazing  if  cleared  cannot  be  classified 
as  suitable  for  homestead  entry  and  there- 
fore are  neither  subject  to  selection  under 
forest  lieu  legislation  nor  proper  for  ac- 
quisition in  satisfaction  of  an  outstanding 
exchange  right  under  section  7  of  the 
Taylor  Act  (48  Stat.  1269).  Further,  such 
lands  are  affected  by  a  public  interest  and 
may  not  be  restored  to  the  public  domain 
for  a  disposal  incompatible  with  the  pur- 
poses of  the  withdrawal  of  Nov.  2G,  1934. 

58-277 

II.   QUITCLAIM  DEED 

The  purpose  of  the  provision  in  section 
1  of  the  act  of  Sept.  22, 1922  (42  Stat  1017) , 
authorizing  the  Commissioner  of  the  Gen- 
eral Land  Office  to  issue  a  quitclaim  deed 
to  an  applicant  who  had  relinquished  base 
land  to  the  United  States  and  failed  to 
receive  other  land  in  lieu  thereof,  was  to 
remove  the  cloud  on  the  title  caused  by  the 
recorded  conveyance  to  the  United  States, 
and  the  statute  should  be  liberally  con- 
strued to  the  end  that  the  cloud  be  removed 
by  disclaiming  ownership  on  the  part  of 
the  Government  even  though  the  applicant 
be  unable  to  show  clear  title.  52-644 

Where  the  Government  is  not  prepared 
to  declare  the  name  of  the  rightful  owner 
of  the  base  land,  the  purpose  of  the  act  of 
Sept.  22,  1922  (42  Stat.  1017),  will  be 
served  if  the  quitclaim  deed  authorized 
thereby  be  issued  in  the  langauge  of  the 
statute,  leaving  to  a  court  of  competent 
jurisdiction  the  question  of  ownership 
after  elimination  of  any  possible  claim  on 
the  part  of  the  United  States.  52-645 

A  quitclaim  deed  executed  by  the  United 
States  pursuant  to  the  act  of  Sept.  22,  1922 


(42  Stat.  1017),  conveys  only  such  title 
as  was  acquired  by  the  deed  of  relinquish- 
ment; and  the  fact  that  the  party  who 
executed  and  recorded  the  deed  of  relin- 
quishment did  not  have  a  perfect  title  to 
the  land  would  not  be  ground  for  denial  to 
him  of  a  quitclaim  deed,  provided  that  he 
had  not  assigned  his  rights.  52-486 

FRAUD 

To  establish  a  charge  that  a  State  fraud- 
ulently procured  title  to  mineral  lands 
under  its  indemnity  school  land  grant  it 
must  be  shown  by  clear,  unequivocal  and 
convincing  evidence  and  not  by  a  mere  pre- 
ponderance of  evidence  that  leaves  the 
question  in  doubt,  that  the  land  was  known 
to  be  mineral  in  character  at  the  date  of 
the  completion  of  the  selection  by  the  State. 

53-436 

Where  an  employee  of  the  Department 
obtained  an  oil  and  gas  lease  and,  upon 
order  to  show  cause  why  it  should  not 
therefore  be  canceled,  he  and  his  assignees 
procured  the  Department's  approval  to  his 
assignment  of  the  lease  by  concealing  and 
misrepresenting  material  facts  with  re- 
spect to  his  interests  in  the  lease,  the  ap- 
proval is  subject  to  revocation,  and  the 
lease  is  subject  to  cancellation.  Under 
such  circumstances,  it  is  unnecessary  to 
consider  whether  the  approval  of  the  as- 
signment was  warranted  in  the  first  place. 
The  cancellation  will  be  effected  in  ac- 
cordance with  section  31  of  the  Mineral 
Leasing  Act,  as  amended  (act  of  Aug.  8, 
1946.  sec.  9,  60  Stat.  950,  956).  59-371 

FREIGHT  RATES 

In  the  carriage  of  freight  by  use  of  rail- 
way lines,  the  provisions  of  section  3709 
of  the  Revised  Statutes  of  the  United 
States,  requiring  advertisement  for  com- 
petitive bidding,  have  not  been  held  ap- 
plicable to  purchases  and  other  contracts 
made  or  entered  into  by  Federal  officials. 

54-489 

The  head  of  an  Executive  Department  of 
the  Federal  Government  is  authorized  to 
enter  into  a  contract  for  transportation  of 
Government  freight  over  the  lines  of  a 
common  carrier  at  a  rate  lower  than  that 
in  the  schedule  filed  with  the  Interstate 
Commerce  Commission.  54^189 
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I.   GENERALLY 

Instructions  of  May  31,  1935,  concerning 
deposit  of  public  moneys.     (Cir.  No.  1354.) 

55-262 
II.  CONTRIBUTED  FUNDS 

In  accordance  with  well  established 
principles  of  statutory  construction,  the 
act  of  June  5,  1920  (41  Stat.  917),  permit- 
ting donations  in  aid  of  national  parks,  and 
the  act  of  Mar.  5,  1917  (39  Stat.  1108), 
forbidding  Federal  employees  receiving 
other  than  Government  salary  for  Federal 
services,  should  both  be  given  operation, 
the  two  acts  not  being  unavoidably  incom- 
patible, and  repeal  by  implication  not  being 
favored  in  law.  54-497 

In  view  of  the  provisions  of  the  act  of 
Mar.  5,  1917  (39  Stat.  1106),  forbidding, 
under  penalty,  the  receipt  by  any  Federal 
officer  or  employee  of  any  salary  in  con- 
nection with  his  services  as  such  officer  or 
employee  from  any  source  other  than  the 
United  States  Government,  except  as  may 
be  contributed  out  of  the  treasury  of  a 
State,  county  or  municipality,  the  National 
Park  Service  is  without  authority  to  ac- 
cept a  donation  of  money  conditioned  upon 
its  application  to  the  salary  of  one  of  its 
employees.  54-497 

III.  EMERGENCY  FUNDS 

Nothing  in  the  National  Industrial  Re- 
covery Act  or  the  regulations  adopted  to 
give  it  effect  forbids  payment  by  Govern- 
ment check  for  work  performed  with  funds 
granted  by  the  Federal  Emergency  Admin- 
istration of  Public  Works ;  but  where,  ow- 
ing to  difficulties  in  the  way  of  cashing 
checks,  such  method  of  payment  would 
work  a  hardship,  the  purpose  of  the  regu- 
lations would  seem  to  require  payment 
in  cash.  54-328 

The  restrictions  imposed  by  the  special 
act  of  Congress  of  Feb.  28,  1929  (45  Stat. 
1406),   authorizing   the   Secretary  of   the 


Interior  to  employ  engineers  and  econo- 
mists for  consultation  purposes  on  impor- 
tant reclamation  work,  apply  only  to 
employment  authorized  by  that  act,  and  do 
not  bar  the  establishment  of  new  or  addi- 
tional positions  in  the  service  and  payment 
therefor  from  funds  allotted  from  the 
Public  Works  fund.  54-411 

The  Federal  Soil  Erosion  Service,  a  na- 
tional administrative  agency  created  under 
authority  of  section  202  of  Article  II  of 
the  National  Industrial  Recovery  Act  (48 
Stat.  195,  201),  received  an  allotment  of 
Public  Works  funds  by  resolution  dated 
July  17,  1933,  such  resolution  specifically 
authorizing  soil  erosion  projects  on  pri- 
vately owned  lands,  and  this  allotment 
was  followed  by  another  which  did  not 
specify  whether  it  was  to  be  used  on  pri- 
vate lands,  but  referred  to  the  resolution 
of  July  17,  1933,  and  designated  the  work 
to  be  done  with  the  additional  allotment 
as  "certain  additional  projects."  Held, 
That  both  allotments  could  be  employed 
on  erosion  projects  on  privately  owned 
lands.  54-439 

IV.  TRANSFER  OF  BETWEEN  AGENCIES 

The  projects  of  the  Alaska  Road  Com- 
mission and  the  roads  and  trails  in  na- 
tional parks  are  included  in  the  general 
classes  enumerated  as  "public  works"  in 
the  act  of  Mar.  20,  1933  (48  Stat.  8),  con- 
tinuing in  force  section  317  of  the  Economy 
Act,  approved  June  30,  1932  (47  Stat.  382, 
411),  which  section  provided,  with  certain 
qualifications,  that  "not  to  exceed  12  per 
centum  of  any  appropriation  for  an  execu- 
tive department  *  *  *  may  be  transferred, 
with  the  approval  of  the  Director  of  the 
Budget,  to  any  other  appropriation  *  *  * 
under  the  same  department,  to  be  used 
for  public  works."  Such  legislation  would 
seem  to  supply  authorization  for  transfer 
to  the  appropriation  for  roads  and  trails 
in  national  parks  some  portion  of  the  sum 
appropriated  for  the  Department  of  the 
Interior  for  the  fiscal  year  1934.         54-211 

Per  diem  and  travel  expenses  of  em- 
ployees of  the  Department  of  the  Interior 
or  of  the  Federal  Emergency  Public  Works 
Administration  may  properly  be  charged 
against  the  appropriation  of  the  Federal 
establishment  for  which  such  expenses  are 
incurred,  where  such  employees  have  been 
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detailed    for    special    services    with    such 
other  establishment.  54-233 

Where  the  loan  of  the  services  of  an  em- 
ployee of  the  Federal  Emergency  Public 
Works  Administration  to  the  Department 
of  the  Interior  entails  a  burden  upon  the 
former  which  necessitates  the  engage- 
ment of  additional  personnel  or  the  post- 
ponement of  work  which  would  otherwise 
be  performed  by  the  employee  so  detailed, 
the  appropriation  of  the  Department  of 
the  Interior  may  properly  be  charged  with 
the  detailed  employee's  salary  or  a  pro 
rata  portion  thereof.  54-233 

Consultation  with  the  Fish  and  Wildlife 
Service  regarding  effect  which  the  im- 
pounding of  waters  will  have  upon  wildlife 
resources  must  take  place  at  early  stage  in 
the  planning  work  on  any  reclamation 
project,  prior  to  the  authorization  of  the 
project  in  the  technical  sense.  59-470 

Authority  to  determine  whether,  and  to 
what  extent,  funds  appropriated  to  the 
Bureau  of  Reclamation  shall  be  trans- 
ferred to  the  Fish  and  Wildlife  Service  for 
the  making  of  surveys  and  investigations 
as  to  the  probable  effect  upon  wildlife  re- 
sources of  the  impounding  of  waters  is 
vested  in  the  Secretary  of  the  Interior. 

59-471 

The  existence  of  authority  in  section  2 
of  the  act  of  Mar.  10, 1934,  as  amended  (31 
U.S.C.  686),  for  the  transfer  of  funds  from 
the  Bureau  of  Reclamation  to  the  Fish  and 
Wildlife  Service  for  surveys  and  investiga- 
tions does  not  prohibit  the  two  Bureaus 
from  entering  into  cooperative  agreements 
under  the  Economy  Act,  with  transfers  of 
funds  under  such  agreements  from  the 
Bureau  of  Reclamation  to  the  Fish  and 
Wildlife  Service,  for  services  to  be  per- 
formed by  the  latter  in  fields  other  than 
those  specifically  contemplated  by  section  2. 

59-471 
GEOLOGICAL  SURVEY 

Under  regulations  of  the  Department  (43 
CFR  (1939  ed. ;  sec.  192.6,  1954  Rev.) 
192.3) )  the  Geological  Survey  performs  the 
Secretary's  function  of  determining  the 
boundaries  of  the  structure  of  an  oil  or  gas 
field  within  the  meaning  of  section  32  of 
the  Mineral  Leasing  Act  (30  U.S.C.  (1952 
ed.)  189),  and  an  inadvertent  listing 
of  land  for  noncompetitive  lease  by  the 


Commissioner  (Director,  BLM)  or  any  em- 
ployee of  the  Land  Office  is  ineffectual  to 
modify  the  Survey's  determination.  Re- 
definitions by  the  Survey  are  prepared 
formally  and  copies,  together  with  new 
nmps  or  diagrams,  forwarded  to  the  Com- 
missioner for  distribution  to  proper  local 
land  offices.  59-65 

The  Director  of  the  Geological  Survey  is 
the  official  expert,  expressly  entrusted  by 
Congress  with  the  "classification  of  the 
public  lands  and  examination  of  the  geo- 
logical structure,  mineral  resources,  and 
products  of  the  national  domain."  Act  of 
Mar.  3,  1879,  sec.  1  (20  Stat.  377,  394;  43 
U.S.C.  31)  ;  see  30  CFR,  Part  201.     59-239 
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I.  GENERALLY 


An  administrative  officer  is  without  au- 
thority to  require  reimbursement,  either 
by  withholding  compensation  or  otherwise, 
from  an  employee  for  damage  to  Govern- 
ment property  caused  by  the  employee's 
negligence,  since  an  officer  or  employee 
may  not  be  administratively  deprived  of 
his  lawful  compensation,  and  is  as  much 
entitled  to  his  day  in  court  as  any  other 
citizen  against  whom  the  United  States 
may  assert  a  claim.  The  appropriate  pro- 
cedure is  to  refer  such  a  claim  to  the  De- 
partment of  Justice  for  action  if  a  request 
for  payment  is  unsuccessful.  57-334 

II.  USE  OF 

The  President  has  delegated  to  the  Sec- 
retary of  the  Interior  in  E.O.  No.  9337  all 
his  statutory  and  implied  power  to  make 
Government-owned  lands  available  for 
public  uses  or  purposes.  60-402 

The  President  has  the  implied  power,  in 
absence  of  statutory  authorization,  to  per- 
mit the  extraction  and  use  by  Federal 
agencies,  for  governmental  purposes,  of 
gravel  from  lands  underlying  navigable  in- 
land waters  in  the  Territory  of  Alaska. 

60-402 

GRAZING  AND  GRAZING  LANDS 

Regulations  of  Dec.  2,  1929,  leasing  of 
lands    in    Alaska    for    grazing    livestock. 
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Paragraphs  4  and  5,  Cir.  No.  1138  (Jan.  7, 
1928,  52  L.D.  245),  amended.  (Cir.  No. 
1203.)  52-729 

Instructions  of  Apr.  18,  1931,  recrea- 
tional and  grazing  use  of  lands  withdrawn 
for  protection  of  watersheds  in  California 
under  act  of  Mar.  4,  1931  (46  Stat.  1530). 
(Cir.  Nos.  1247  and  1254.)  53-369 

A  withdrawal  of  public  lands  for  the 
purpose  of  reserving  them  for  use  as  fed- 
erally regulated  grazing  lands  is  a  with- 
drawal for  a  public  purpose,  and  is  analo- 
gous to  a  withdrawal  under  section  10  of 
the  act  of  Dec.  29,  1916  (39  Stat.  862),  to 
provide  for  stock-raising  homesteads. 

54-353 

Persons  whose  use  of  public  lands  rests 
merely  upon  the  sufferance  of  the  United 
States  do  not  come  within  the  purview 
of  the  exception  contained  in  an  order  of 
withdrawal  that  it  shall  be  subject  "to 
all  valid  existing  rights",  the  sole  "right" 
of  those  so  using  the  lands  being  to  graze 
stock  thereon  at  the  sufferance  of  the 
United  States.  54-353 

Specific  legislative  authorization  for 
regulation  by  the  Secretary  of  the  Interior 
of  grazing  upon  public  lands  withdrawn 
for  a  Federal  grazing  district  is  not  neces- 
sary, his  designation  in  the  Executive  or- 
der being  sufficient.  Such  designation  is 
consonant  with  the  Secretary's  general 
jurisdiction  over  the  public  lands  of  the 
United  States ;  and  by  virtue  of  this  gen- 
eral authority  he  may  prescribe  such  rules 
and  regulations  as  are  necessary  to  effectu- 
ate the  purposes  for  which  the  withdrawal 
and  reservation  are  made.  54-353 

Since  the  provision  in  section  1  of  the 
act  of  June  28,  1934  (48  Stat.  1269),  limit- 
ing to  80  million  acres  the  area  of  lands 
which  may  be  placed  in  grazing  districts, 
is  mentioned  in  the  act  only  in  relation  to 
the  authority  to  create  grazing  districts, 
it  cannot  be  implied  as  a  limitation  upon 
the  other  powers  contained  in  the  act. 

55-101 
Section  9  of  the  Taylor  Grazing  Act 
provides  that  "the  Secretary  of  the  In- 
terior shall  provide,  by  suitable  rules  and 
regulations,  for  cooperation  with  local  as- 
sociations of  stockmen,  State  land  offi- 
cials, and  official  State  agencies  engaged 
in  conservation  of  propagation  of  wildlife 
interested  in  the  use  of  the  grazing  dis- 


tricts." Held,  That,  construed  in  the  light 
of  its  legislative  history,  the  language, 
"interested  in  the  use  of  the  grazing  dis- 
tricts," qualities  the  first  sentence  of  the 
section  in  its  entirety,  and  not  merely  the 
portion   relating  to  wildlife.  55-385 

Mere  occupancy  of  public  lands  and  mak- 
ing improvements  thereon  give  no  vested 
right  therein  against  the  United  States  or 
any  purchaser  therefrom  and  an  occupant 
must  show  that  he  occupies  the  land  under 
some  proceeding  or  law  that  at  least  gives 
him  a  right  of  possession.  Mere  use  of 
public  land  for  grazing  is  by  sufferance  of 
the  United  States  and  not  by  right.  56-242 

A  grazing  license,  being  purely  tem- 
porary in  its  nature,  cannot  constitute  a 
bar  to  the  authority  of  the  Secretary  of 
the  Interior  to  adjust  the  boundaries  of 
grazing  districts,  regardless  of  the  fact 
that  such  adjustment  may  prevent  the  re- 
newal of  a  license  to  one  whose  livestock 
unit  is  pledged  as  security  for  a  loan. 

57-8 

The  determination  of  the  boundaries  of 
grazing  districts,  and  additions  to  and 
modifications  of  such  districts,  are  mat- 
ters committed  wholly  to  the  discretion  of 
the  Secretary  of  the  Interior  by  section  1 
of  the  Taylor  Grazing  Act,  and  no  appeal 
will  lie  from  recommendations  for  such 
determinations.  57-8 

Ceded  Indian  lands  are  "vacant,  unap- 
propriated and  unreserved  lands"  within 
the  meaning  of  section  1  of  the  Taylor 
Grazing  Act  of  June  28,  1934  (48  Stat. 
1269,  43  U.S.C.  315  et  seq.),  and  such  lands 
may  therefore  be  included  within  grazing 
districts  in  the  discretion  of  the  Secretary 
of  the  Interior.  58-203 

There  is  no  conflict  between  section  11  of 
the  Taylor  Grazing  Act  and  the  provisions, 
as  to  disposition  of  proceeds,  contained  in 
the  acts  of  June  15,  1880  (21  Stat.  199) 
and  Feb.  20,  1895  (28  Stat.  677),  by  which 
the  Ute  Indians  ceded  their  lands,  and  the 
acts  of  Feb.  20,  1893  (27  Stat.  469)  and 
June  10,  1896  (29  Stat.  321),  by  which  the 
San  Carlos  Indians  ceded  their  lands. 
While  under  these  acts  of  cession  the  In- 
dians were  to  receive  all  of  the  proceeds, 
it  may  well  be  presumed  that  the  50  per- 
cent of  the  proceeds  which  will  not  go  to 
the  Indians  will  be  used  by  the  Department 
of  the  Interior  and  the  State  to  increase 
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the  value  of  the  land  itself.  Moreover, 
section  11  of  the  Taylor  Grazing  Act  ex- 
pressly provides  that  ceded  Indian  lands 
shall  continue  to  be  subject  to  disposition 
under  the  "applicable  public  land  laws" 
despite  inclusion  in  a  grazing  district. 
When  incorporation  of  ceded  Indian  lands 
in  grazing  districts  would  be  disadvanta- 
geous to  the  Indians,  the  Secretary  of  the 
Interior  may  protect  their  interests  by 
declining  to  take  such  action.  58-203 

When  ceded  Indian  lands  have  been  in- 
cluded within  grazing  districts,  the  pro- 
ceeds must  be  disposed  of  in  accordance 
with  section  11  of  the  Taylor  Grazing  Act 
which  is  expressly  applicable  to  "Indian 
lands  ceded  to  the  United  States  for  dis- 
position under  the  public  land  laws."  The 
Indians  who  ceded  the  lands  are  therefore 
entitled  to  only  50  percent  of  the  proceeds. 

58-203 

The  Indians  are,  however,  entitled  to  all 
of  the  proceeds  of  ceded  lands  which  have 
been  leased  as  isolated  tracts  under  section 
15  of  the  Taylor  Grazing  Act,  since  the  act 
contains  no  express  provision  for  the  dis- 
position of  the  proceeds  of  such  leased 
tracts.  Section  10  of  the  Taylor  Grazing 
Act,  which  is  the  general  provision  of  the 
act  governing  the  disposition  of  proceeds 
does  not  expressly  mention  ceded  Indian 
lands  either  as  originally  enacted,  or  as 
amended  by  the  act  of  June  26,  1936  (49 
Stat.  1976,  1978).  Although  section  10  of 
the  act  refers  generally  to  "moneys  re- 
ceived under  the  authority  of  this  Act,"  it 
may  be  assumed  that  Congress  was  refer- 
ring only  to  such  moneys  which  the  United 
States  was  entitled  to  receive  in  its  own 
right  as  proprietor  and  not  to  those  re- 
ceived only  by  reason  of  a  trust  relation- 
ship. As  between  two  competing  interpre- 
tations of  section  10,  choice  must  be  made 
in  the  light  of  the  settled  rule  of 
construction  that  in  the  field  of  Indian 
legislation  ambiguities  are  to  be  resolved 
in  favor  of  the  Indians.  58-204 

The  repeated  appropriation  of  a  portion 
of  the  receipts  from  grazing  fees  collected 
for  the  use  of  all  Federal  range,  with 
knowledge  on  the  part  of  the  Congress, 
through  annual  reports  of  the  Secretary  of 
the  Interior,  of  the  administrative  con- 
struction consistently  being  placed  on  a 
statutory  provision  limiting  the  acreage  of 


such  range,  is  significant  as  a  confirmation 
and  ratification  of  that  construction. 

59-19 

The  term  "vacant,  unappropriated,  and 
unreserved  lands  from  any  part  of  the  pub- 
lic domain  of  the  United  States,"  as  em- 
ployed in  the  acreage-limitation  provision 
in  section  1  of  the  Taylor  Grazing  Act, 
does  not  include  "lands  withdrawn  or  re- 
served for  any  other  purpose,"  to  which 
reference  is  made  in  the  proviso,  and  the 
acreage  of  the  latter  category  of  lands, 
when  included  in  grazing  districts  "with 
the  approval  of  the  head  of  the  department 
having  jurisdiction  thereof,"  is  not  to  be 
included  in  computing  the  aggregate  acre- 
age of  "vacant,  unappropriated,  and  unre- 
served lands"  permissible  for  inclusion  in 
grazing  districts  (see  43  U.S.C.,  1952  ed., 
Supp.  V,  sec.  315).  59-19 

There  may  not  at  any  particular  point  of 
time  be  more  than  142  million  acres  of 
"vacant,  unappropriated,  and  unreserved" 
lands  in  grazing  districts  (see  43  U.S.C., 
1952  ed.,  Supp.  V,  sec.  315).  59-19 

The  use  of  public  lands  for  grazing  pur- 
poses prior  to  the  enactment  of  the  Taylor 
Grazing  Act  did  not  vest  the  grazier  with 
any  right  either  in  the  grazing  or  in  the 
lands  upon  which  the  grazing  was  con- 
ducted ;  at  most,  it  was  a  privilege  enjoyed 
by  the  public  generally,  revocable  at  the 
will  of  Congress,  and  terminated  upon  the 
enactment  of  the  Taylor  Grazing  Act. 

59-213 

Wrongful  use  of  grazing  lands  cannot  be 
made  the  basis  of  any  right  to  the  further 
use  of  such  lands.  59-213 

One  who  used  the  public  domain  for 
grazing  purposes  prior  to  the  enactment  of 
the  Taylor  Grazing  Act  acquired  no  graz- 
ing rights  in  the  land  by  reason  of  such 
usage.  60-63 
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grazing  lease  under  section  15  of  the  Tay- 
lor Grazing  Act,  as  amended.  56-289 

Where  a  grazing  lease  under  section  15 
of  the  Taylor  Grazing  Act,  56  Stat.  289,  as 
amended,  has  been  offered,  after  examina- 
tion in  the  field  and  report,  and  has  been 
accepted  by  the  lease  applicant,  the  Depart- 
ment may,  upon  appeal  by  the  lease  appli- 
cant from  the  rejection  of  the  lease 
application  in  part  by  the  Commissioner 
on  account  of  lease  applications  of  other 
qualified  persons,  execute  the  lease  and 
declare  the  Commissioner's  decision  final, 
the  determination  apparently  being  as  fair 
and  just  as  possible.  56-290 

The  contention  by  an  appellant  from  an 
award  to  the  appellee  of  a  grazing  lease 
under  section  15  of  the  amended  Taylor 
Grazing  Act  that  the  award  is  not  neces- 
sary in  order  to  permit  the  appellee  to 
make  proper  use  of  contiguous  land, 
though  true,  constitutes  no  reason  to 
change  the  award  where  the  appellee 
would  have  equal  reason  for  making  the 
same  contention  against  the  award  to  the 
appellant.  57-30 

The  transmittal  of  a  lease  form  for 
signature  by  the  applicant  does  not,  upon 
signature  of  the  lease  form  by  the  appli- 
cant, immediately  operate  to  prevent  the 
Secretary  from  exercising  his  discretion 
to  give  final  approval  or  disapproval  to 
the  issuance  of  the  lease,  irrespective  of 
the  preliminary  negotiations.  59-258 

The  leased  grazing  lands  are  for  the 
primary  use  of  the  lessee's  stock  rather 
than  someone  else's  stock.  The  leased 
lands  are  not  to  be  used  for  engaging 
principally  in  a  pasturing  business  other 
than  the  lessee's  own  livestock  operations. 
Any  pasturing  of  other  people's  stock,  ex- 
ceeding the  incidental,  must  first  have  the 
approval  of  the  Commissioner  of  the  Gen- 
eral Land  Office  (Director,  B.L.M.)  in  the 
absence  of  which  the  area  leased  may  be 
reduced  to  the  extent  that  it  is  excessive 
for  the  number  of  the  lessee's  stock  (See 
43  CFR,  1954  Rev.,  160.19,  160.21).    59-262 

A  grazing  lease  will  not  be  granted  for 
land  in  a  public  water  reserve  where  the 
land  in  the  reserve  is  rocky  and  of  little 
use  for  grazing  and  it  is  obvious  that  the 
lease  is  sought  solely  for  the  purpose  of 
gaining  control  over  the  water  in  the  re- 
serve. 60-83 
656477—63     vol.   52 9 


A  written  lease  agreement  is  terminated 
through  surrender  by  operation  of  law 
when,  before  the  expiration  of  the  term 
of  such  a  lease,  the  then  owner  of  the 
leased  premises  and  the  lessee  enter  into 
and  completely  perform  a  new  lease  agree- 
ment containing  different  provisions  from 
those  in  the  prior  lease  as  to  rent,  the 
length  of  the  term,  and  the  conditions 
under   which   the  premises  are  leased. 

61-452 
II.  APPLICATIONS 

Preliminary  regulations  (Sept.  20, 1934) 
governing  filing  of  applications  for  lease 
under  the  Taylor  Grazing  Act  (Cir.  No. 
1336).  55-114 

Associations  of  stockmen  may  be  granted 
leases  under  section  15  of  the  Taylor  Graz- 
ing Act,  but  the  lands  of  such  associations 
must  be  contiguous  to  the  public  lands 
desired  to  be  leased.  55-385 

A  legal  application  to  make  entry  of 
lands  subject  thereto,  while  pending  re- 
serves the  land  applied  for  from  disposi- 
tion to  another  under  any  public  land  law 
until  final  action  thereon;  but  the  mere 
filing  of  an  application  for  public  lands, 
or  rights  in  connection  therewith,  confers 
no  absolute  right  where  allowance  is  dis- 
cretionary with  the  Secretary  of  the  In- 
terior, such  as  the  privilege  of  making  a 
grazing  lease  under  section  15  of  the  Tay- 
lor Grazing  Act.  Accordingly,  a  lease  ap- 
plication under  this  section,  although 
prior  in  time  to  the  inclusion  of  the  land 
in  a  grazing  district,  does  not  segregate 
the  land  as  against  the  United  States  and 
is  not  a  bar  to  such  inclusion.  55-580 

Land  included  in  a  grazing  district  es- 
tablished prior  to  the  filing  of  a  grazing 
lease  application  and  which  cannot  be 
eliminated  from  the  grazing  district  with- 
out detriment,  will  not  be  leased.     56-289 

Where  the  conduct  of  an  individual  and 
of  a  corporation  who  seek  public  lands 
is  such  as  to  mislead  the  Department  and 
third  persons  as  to  whether  the  individual 
and  the  corporation  act  as  separate  en- 
tities or  whether  they  act  in  the  relation- 
ship of  principal  and  agent,  disclosed  or 
undisclosed,  the  Department  will  not  seek 
to  determine  their  relationship  but  will 
hold  that  they  have  acted  independently 
or  as  principal  and  agent,  as  may  be  re- 
quired  in    each   transaction    in   order   to 
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avoid  prejudice  to  third  persons  and  to  the 
United  States.  60-227 

III.  APPORTIONMENT  OF  LAND 

In  an  appeal  from  the  award  of  a  graz- 
ing lease  under  section  15  of  the  amended 
Taylor  Grazing  Act,  appellant  cannot  com- 
plain of  injury  in  depriving  him  of  posses- 
sion of  land  to  which  he  has  no  exclusive 
right  of  possession.  57-30 

While  it  is  the  duty  of  Secretary  of  the 
Interior  to  entertain  conflicting  applica- 
tions for  grazing  leases  and  to  dispose  of 
them  as  equity  and  the  public  interest  may 
require,  the  rules  of  the  Department  (43 
CFR  (Cumm.  Supp.)  160.21)  (see  43 
CFR,  1954  Rev.,  160.10)  contemplate  that 
a  substantial  proportion  of  such  contro- 
versies should  be  resolved  by  neighborly 
understanding  among  the  competing  stock- 
men. 59-210 

The  Department  favors  the  settlement 
of  grazing  disputes  between  applicants  for 
grazing  leases  by  mutual  neighborly  agree- 
ment for  equitable  and  reasonable  alloca- 
tion of  the  grazing  range  in  the  light  of 
proper  grazing  practices.  59-262 

The  Department  prefers  grazing  disputes 
between  competing  applicants  to  be  settled 
by  mutual  neighborly  agreement  for  an 
equitable  and  reasonable  allocation  of  the 
grazing  range  in  the  light  of  proper  range- 
management  practices.  60-11 

Where  none  of  the  conflicting  applicants 
for  grazing  leases  under  the  Taylor  Graz- 
ing Act  is  entitled  to  a  preference  right  to 
a  lease  because  of  his  ownership  or  con- 
trol of  contiguous  land,  or  where  all  of  the 
conflicting  applicants  for  grazing  leases 
are  entitled  to  preference  rights  because  of 
such  ownership  or  control  of  contiguous 
land,  an  award  of  grazing  leases  to  the 
conflicting  applicants  will  be  made  upon 
the  basis  of  range-management  factors. 

60-63 

One  who  seeks  a  reversal  of  a  bureau 
determination  apportioning,  under  section 
15  of  the  Taylor  Grazing  Act,  an  area  of 
public  land  between  himself  and  another 
preference-right  applicant,  and  who  asks 
that  he  be  granted  a  lease  on  the  entire 
area,  has  the  burden  of  showing  that  he 
has  a  greater  need  than  the  opposing  ap- 
plicant for  the  portion  of  the  land  awarded 
to  the  other  applicant.  60-234 


A  showing  by  a  preference-right  appli- 
cant for  a  lease  of  public  land  under  section 
15  of  the  Taylor  Grazing  Act  that  he  has 
previously  used  such  land  for  an  extended 
period  of  time  is  not  sufficient  to  demon- 
strate that  he  has  a  greater  need  for  such 
land  than  another  preference-right  ap- 
plicant who  also  desires  to  lease  the  same 
land.  60-235 

Where  cornering  and  contiguous  com- 
petitors leave  their  disagreements  to  the 
Federal  administrative  process,  the  De- 
partment decides  between  them  in  accord- 
ance with  the  equities  of  the  parties. 

60-272 
IV.  ASSIGNMENT 

The  preference  right  to  renewal  con- 
tained in  a  grazing  lease  is  one  of  the 
authorized  "terms  and  conditions  as  the 
Secretary  may  prescribe"  under  section  15 
of  the  Taylor  Grazing  Act  and  constitutes 
a  contractual  preference  right  superior  to 
any  preference  right  which  a  new  appli- 
cant could  assert.  The  assignment  of  the 
lease  containing  such  contractual  prefer- 
ence right  transfers  that  right,  as  well  as 
the  other  benefits  and  obligations  under 
the  lease.  59-263 

The  action  of  a  lessee  under  a  grazing 
lease  in  assigning  the  leased  area  without 
obtaining  the  consent  of  the  Department 
is  a  violation  of  the  terms  of  the  lease  and 
of  the  regulations  of  the  Department  and 
affords  a  basis  for  cancellation  of  the  lease. 

60-205 
V.  CANCELLATION 

Grazing  leases  awarded  to  a  preference 
applicant  on  the  basis  of  control  of  corner- 
ing or  contiguous  lands  are  subject  to  can- 
cellation to  the  extent  that  the  lessee  loses 
control  of  the  respective  base  lands. 

59-263 

Where  a  grazing  lease  is  issued  to  a 
nonpreference-right  applicant  while  the 
conflicting  application  of  a  preference-right 
applicant  is  pending,  the  lease  will  be  can- 
celed to  the  extent  necessary  to  honor  the 
other  applicant's  statutory  preference. 
The  Bureau  of  Land  Management  may, 
under  the  circumstances  of  this  case,  cor- 
rect its  previous  decision  made  in  violation 
of  its  statutory  duty.  60-11 

Any  violation  of  a  grazing  lease  which 
affords  a  basis  for  cancellation  of  the  lease 
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affords  a  basis  for  the  denial  of  the  con- 
tractual right  of  renewal  of  the  lease. 

60-205 

The  action  of  a  lessee  under  a  grazing 
lease  in  assigning  the  leased  area  without 
obtaining  the  consent  of  the  Department  is 
a  violation  of  the  terms  of  the  lease  and 
of  the  regulations  of  the  Department  and 
affords  a  basis  for  cancellation  of  the  lease. 

60-205 

The  cancellation  of  a  grazing  lease  must 
be  accomplished  in  accordance  with  the 
procedure  outlined  in  the  lease  and  in  the 
regulations.  60-205 

VI.  PREFERENCE  RIGHT  APPLICANTS 

Section  15  of  the  Taylor  Grazing  Act,  as 
amended  by  the  act  of  June  26,  1936  (49 
Stat.  1976),  contemplates  the  award  of 
leases  thereunder  not  merely  to  owners, 
but  to  owners  who  are  occupying  and  using 
the  contiguous  lands  for  the  grazing  of 
livestock.  Where  an  applicant  for  lease  is 
engaged  in  the  business  of  purchasing, 
selling,  and  assigning  of  grazing  lands  and 
is  not  engaged  in  the  livestock  business, 
leasing  the  lands  he  holds  to  others,  he 
is  not  such  an  occupant  as  contemplated 
by  the  Taylor  Grazing  Act  and  is  not  a 
qualified  occupant  for  a  lease  under  sec- 
tion 15  of  said  act.  The  person  or  associa- 
tion of  persons  leasing  or  subleasing 
contiguous  privately  owned  lands  are 
entitled  under  the  statute  to  a  preference 
right  to  a  lease  of  the  lands  contiguous  to 
|  those  controlled  by  them,  and  not  the  per- 
son from  whom  they  lease  or  others  who 
own  no  land  contiguous  to  that  which  they 
seek.  56-380 

The  holder  of  a  section  15  grazing  lease 
which  contains  a  provision  giving  him  a 
preference  right  to  a  new  lease  is  entitled 
to  a  renewal  of  his  lease  even  as  against 
a  preference-right  claimant  to  a  lease  on 
the  land.  59-244 

Except  for  the  provision  in  section  15  of 
the  Taylor  Grazing  Act  that  the  preference 
right  shall  be  only  "to  the  extent  necessary 
to  permit  proper  use  of  such  contiguous 
lands,"  there  is  no  distinction  in  preference 
between  applicants  for  more  than  760  acres 
fvhere  each  applicant  has  contiguous  lands. 
Each  such  applicant  is  on  a  par  with  the 
">ther,   unaffected  by   the  extent   of   con- 


tiguity, and  the  extent  to  which  a  lease  will 
be  granted  as  between  such  applicants  is 
a  matter  to  be  determined  by  the  Depart- 
ment in  the  light  of  other  pertinent  factors. 

59-258 

The  holder  of  a  10-year  national  forest 
permit  on  contiguous  lands  is  a  "lawful  oc- 
cupant of  contiguous  lands"  under  section 
15  of  the  Taylor  Grazing  Act  and  is  accord- 
ingly entitled  to  a  preference  right  to  a 
section  15  grazing  lease.  Previous  con- 
trary decisions  overruled.  59-258 

The  preference  right  to  renewal  con- 
tained in  a  grazing  lease  is  one  of  the  au- 
thorized "terms  and  conditions  as  the  Sec- 
retary may  prescribe"  under  section  15  of 
the  Taylor  Grazing  Act  and  constitutes  a 
contractual  preference  right  superior  to 
any  preference  right  which  a  new  appli- 
cant could  assert.  59-258 

The  even-numbered  sections  of  public 
lands  within  the  limits  of  railroad  grants 
are  "isolated  or  disconnected  tracts"  within 
the  meaning  of  section  15  of  the  Taylor 
Grazing  Act.  The  inclusion  in  section  15 
of  a  preference  for  cornering  landholders 
to  secure  grazing  leases  on  isolated  or  dis- 
connected tracts  was  intended  to  give  the 
holders  of  even-numbered  tracts  the  same 
opportunity  to  secure  grazing  leases  as 
was  accorded  to  the  holders  of  the  odd- 
numbered  section  lands.  59-262 

Under  section  15  of  the  Taylor  Grazing 
Act,  only  contiguous  landholders  have 
preference  rights  to  secure  grazing  leases 
where  the  tracts  to  be  leased  are  more  than 
760  acres  in  extent ;  contiguous  or  corner- 
ing landholders  have  preference  rights  to 
secure  grazing  leases  for  isolated  or  dis- 
connected tracts  embracing  760  acres  or 
less.  In  the  latter  instance,  the  preference 
rights  of  contiguous  and  cornering  land- 
holders are  on  an  equal  plane,  unaffected 
by  the  extent  of  contiguity.  As  between 
preference  applicants  on  equal  preference 
levels,  the  extent  to  which  a  lease  will  be 
granted  is  a  matter  to  be  determined  by 
the  Department  in  the  light  of  other  perti- 
nent facts.  59-262 

Grazing  leases  awarded  to  a  preference 
applicant  on  the  basis  of  control  of  corner- 
ing or  contiguous  lands  are  subject  to  can- 
cellation to  the  extent  that  the  lessee  loses 
control  of  the  respective  base  lands. 

59-263 
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Under  section  15  of  the  Taylor  Grazing 
Act,  an  applicant  for  a  grazing  lease  is  en- 
titled to  a  preference  over  other  applicants 
only  if  he  owns  land  contiguous  to  the 
land  applied  for  or  controls  or  occupies 
contiguous  land  in  a  non-public-land  status, 
and  if  he  needs  the  land  applied  for  in 
order  properly  to  carry  on  grazing  opera- 
tions on  his  base  land.  59-539 

An  applicant  for  a  grazing  lease  under 
section  15  of  the  Taylor  Grazing  Act  is  not 
entitled  to  a  preference  under  that  section 
as  a  lessee  of  contiguous  public  land  where 
such  land  is  held  by  him  under  a  section 
15  grazing  lease.  59-540 

Where  a  grazing  lease  is  issued  to  a  non- 
preference-right  applicant  while  the  con- 
flicting application  of  a  preference-right 
applicant  is  pending,  the  lease  will  be  can- 
celed to  the  extent  necessary  to  honor  the 
other  applicant's  statutory  preference. 
The  Bureau  of  Land  Management  may,  un- 
der the  circumstances  of  this  case,  correct 
its  previous  decision  made  in  violation  of 
its  statutory  duty.  60-11 

A  showing  by  a  preference-right  appli- 
cant for  a  lease  of  public  land  under  sec- 
tion 15  of  the  Taylor  Grazing  Act  that  he 
has  previously  used  such  land  for  an  ex- 
tended period  of  time  is  not  sufficient  to 
demonstrate  that  he  has  a  greater  need 
for  such  land  than  another  preference- 
right  applicant  who  also  desires  to  lease 
the  same  land.  60-235 

Given  proper  use  of  the  range,  an  urgent 
need  of  certain  lands  to  maintain  a  small 
stockman's  ranch  and  livelihood  will  pre- 
vail over  minor  benefits  which  the  same 
lands  might  confer  upon  a  large-scale 
operator.  60-272 

The  1936  act  (49  Stat.  1976)  does  not 
condition  the  exercise  of  the  right  of  the 
cornering  applicant  upon  his  noncommis- 
sion  of  trespass  upon  privately  owned 
contiguous  lands  at  common-section  cor- 
ners. Aware  of  the  implications  of  the 
checkerboard-land  pattern,  the  Congress 
did  not  make  such  potential  trespass  a  mat- 
ter of  Federal  concern,  but  a  matter  for  the 
parties  or  the  competent  local  authorities 
to  adjust.  60-272 

The  act  of  June  26,  1936  (49  Stat.  1976 ; 
43  U.S.C.  315m),  revising  the  grazing  leas- 
ing system  provided  in  section  15  of  the 
Taylor  Grazing  Act  of  June  28,  1934  (48 


Stat.  1269),  was  designed  to  give  to  owners 
or  other  lawful  occupants  of  lands  corner- 
ing upon  unappropriated  public  lands,  in 
particular  to  lawful  occupants  of  even- 
numbered  sections  in  checkerboarded  rail- 
road-grant areas,  the  same  90-day-prefer- 
ence  rights  to  grazing  leases  as  the  1934 
act  conferred  solely  upon  owners  of  con- 
tiguous or  odd-numbered  sections,  as  the 
legislative  history  of  the  amendment 
shows.  60-272 

Where  cornering  and  contiguous  com- 
petitors leave  their  disagreements  to  the 
Federal  administrative  process,  the  De- 
partment decides  between  them  in  accord- 
ance with  the  equities  of  the  parties. 

60-272 
VII.  RENEWAL 

Where  a  grazing  lease  provides  that 
upon  the  termination  thereof  the  lessee 
will  be  accorded  a  preference  right  to  a 
new  lease  upon  such  terms  and  for  such 
duration  as  may  be  fixed  by  the  Depart- 
ment, upon  the  lessee's  timely  assertion  of 
a  right  to  renewal,  in  the  event  the  lands 
are  then  to  be  leased  for  grazing  purposes, 
a  new  lease  will  be  issued  to  such  lessee 
for  such  duration  and  upon  such  terms  as 
may  then  be  appropriate  in  the  circum- 
stances. 59-210 

On  the  renewal  of  a  grazing  lease,  the 
condition  may  be  imposed  that  certain  of 
the  lands  leased  shall  be  subject  to  use  by 
an  adjoining  stockman  as  a  passageway  for 
his  stock.  59-244  J 

The  holder  of  a  section  15  grazing  lease 
which  contains  a  provision  giving  him  a 
preference  right  to  a  new  lease  is  entitled 
to  a  renewal  of  his  lease  even  as  against' 
a  preference-right  claimant  to  a  lease  on 
the  land.  59-244 

The  preference  right  to  renewal  con- 
tained in  a  grazing  lease  is  one  of  the  au- 
thorized "terms  and  conditions  as  the 
Secretary  may  prescribe"  under  section  15 
of  the  Taylor  Grazing  Act  and  constitutes 
a  contractual  preference  right  superior  tc 
any  preference  right  which  a  new  applicant 
could  assert.  59-256, 

The  preference  right  to  renewal  con 
tained  in  a  grazing  lease  is  one  of  the 
authorized  "terms  and  conditions  as  thi 
Secretary  may  prescribe"  under  section  11 
of  the  Taylor  Grazing  Act  and  constitutes  i 
contractual  preference  right  superior  t< 


GRAZING    LEASES,    VII — GRAZING    PERMITS    AND    LICENSES,    I         117 


any  preference  right  which  a  new  applicant 
could  assert.  The  assignment  of  the  lease 
containing  such  contractual  preference 
right  transfers  that  right,  as  well  as  the 
other  benefits  and  obligations  under  the 
lease.  59-263 

Any  violation  of  a  grazing  lease  which 
affords  a  basis  for  cancellation  of  the  lease 
affords  a  basis  for  the  denial  of  the  con- 
tractual right  of  renewal  of  the  lease. 

60-205 

The  procedural  requirement  is  satisfied 

by  a  denial  of  a  petition  for  renewal  of  the 

grazing  lease  where  that  denial  sets  forth 

I  the  reason  for  the  denial  and  affords  the 

I  petitioner  a  right  to  appeal.  60-205 

The   procedural   requirement  of  notice 

[  and  opportunity  to  make  a  showing  applies 

to  a  forfeiture  of  the  right  to  a  renewal 

«•  granted  by  the  lease.  60-205 

Given  proper  use  of  the  range,  an  urgent 
need  of  certain  lands  to  maintain  a  small 
stockman's  ranch  and  livelihood  will  pre- 
U-vail  over  minor  benefits  which  the  same 
lands  might  confer  upon  a  large-scale 
■  operator.  60-272 
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I.  GENERALLY 

Instructions  of  May  15,  1936,  amend- 
.ng  rules  approved  Mar.  2,  1936,  in  respect 
o  grazing  fees.  55-528 

Regulations  of  Aug.  11,  1936,  to  govern 

lisposition  of  grazing  permits  or  licenses 

n  district  land  offices  and  collection  of 

'    ees.     (Cir.  No.  1405,  amending  Cir.  No. 

■402).  55-610 

.   The  provision  of  section  3  of  the  Taylor 

j  grazing  Act  of  June  28,  1934    (48   Stat. 

269),  providing  that  preference  shall  be 

jiven  in  the  issuance  of  grazing  permits 

o  persons  in  certain  enumerated  classes, 


does  not  require  the  extension  of  grazing 
privileges  to  all  such  persons,  but  contem- 
plates merely  that  such  privileges  shall  not 
be  extended  to  persons  without  the  enum- 
erated classes  until  all  persons  within  them 
have  received  grazing  privileges.  Accord- 
ingly, when  the  range  within  a  grazing 
district  is  inadequate  to  provide  for  all 
members  of  the  preference  class,  the  Sec- 
retary may  provide,  by  reasonable  regula- 
tion, for  the  granting  of  grazing  privileges 
to  a  limited  group  within  that  class. 

56-62 

Under  the  Taylor  Grazing  Act  individual 
applicants  for  grazing  privileges  must  be 
stockowners  and  citizens  or  prospective 
citizens.  Indians  who  are  stockowners 
are  eligible  applicants  as  all  Indians  born 
in  the  United  States  are  citizens  under 
the  act  of  June  2,  1924  (43  Stat.  253),  re- 
gardless of  their  maintenance  of  tribal 
relations  or  their  residence  within  or  with- 
out Indian  reservations.  The  Taylor  Graz- 
ing Act  does  not  authorize  discrimination 
against  applicants  because  of  race,  guard- 
ianship, or  other  personal  condition. 

56-79 

Indian  Pueblos  in  New  Mexico  are  quali- 
fied applicants  for  grazing  privileges  if 
they  are  stockowners,  as  Pueblos  are  cor- 
porations authorized  to  do  business  under 
the  laws  of  New  Mexico  and  are  therefore 
within  the  designation  of  qualified  appli- 
cants in  the  Taylor  Grazing  Act.        56-80 

Indian  stockowners  who  own  any  in- 
terest in  land  or  any  occupancy  right  in 
tribal  land  or  any  water  rights  would  be 
entitled  to  preference  in  the  issuance  of 
grazing  privileges  under  the  Taylor  Graz- 
ing Act  and  the  regulations  pursuant  there- 
to, and  the  location  of  the  land  or  water 
involved,  within  or  without  an  Indian  res- 
ervation, would  be  material  only  in 
determining  the  right  of  the  Indians  to 
first  consideration  within  the  preferred 
class.  56-80 

Indians  are  capable  of  contracting  with- 
out governmental  supervision  except  where 
Indian  property  is  involved  in  which  the 
United  States  has  an  interest.  Therefore 
grazing  privileges  may  be  issued  directly  to 
Indian  applicants  unless  practical  admin- 
istration requires  negotiation  of  grazing 
contracts  through  the  Indian  agency. 

56-80 
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Indians  on  reservations  are  not  pro- 
hibited from  using  the  adjacent  public 
domain  for  livestock  grazing,  and  where 
such  use  has  continued  the  requisite  time, 
the  Indian  users,  otherwise  qualified,  may- 
be entitled  to  first  consideration  in  the 
issuance  of  grazing  privileges.  56-80 

A  Pueblo  is  a  corporation,  and  is  a 
"stockowner"  within  the  meaning  of  the 
Taylor  Grazing  Act  and  the  Federal  Range 
Code,  and,  if  it  possesses  base  property, 
it  can  file  an  application  for  a  grazing 
license  or  permit  in  its  own  name,  regard- 
less of  the  fact  that  the  livestock  which  it 
owns  are  under  the  control  of  particular 
members  of  the  Pueblo  who  are  desig- 
nated by  the  governing  body  to  carry  on 
the  function  of  livestock  raising.       56-308 

In  filing  the  application,  the  individual 
Indians  who  have  been  designated  to  carry 
on  the  function  of  livestock  raising  need 
not  join  with  the  Pueblo  in  the  application, 
although  it  would  be  proper  for  such  joint 
applications  to  be  filed,  or  for  individual 
Indians  to  file  applications,  and  such  ap- 
plications would  be  entitled  to  favorable 
consideration  in  the  same  manner  as  if  filed 
in  the  name  of  the  Pueblo  alone.       56-308 

The  question  of  whether  or  not  a  show- 
ing of  compliance  with  the  State  brand  and 
sanitary  laws  should  be  made  a  condition 
precedent  to  the  issuance  of  a  license  or 
permit  to  graze  on  lands  of  the  United 
States  is  a  matter  of  policy.  In  the  ab- 
sence of  a  departmental  rule  requiring 
compliance  with  such  laws,  the  satisfaction 
of  such  a  requirement  cannot  be  made  a 
condition  precedent  to  the  issuance  of  such 
license  or  permit.  56-309 

Where  the  privately  owned  or  controlled 
lands  of  a  licensee  or  permittee  are  sepa- 
rated by  intervening  public  lands  that  have 
been  allotted  to  another,  crossing  privileges 
over  the  intervening  lands  should  be 
granted  to  such  licensee  or  permittee. 

56-366 

A  grazing  license,  being  purely  tempo- 
rary in  its  nature,  cannot  constitute  a 
bar  to  the  authority  of  the  Secretary  of 
the  Interior  to  adjust  the  boundaries  of 
grazing  districts,  regardless  of  the  fact 
that  such  adjustment  may  prevent  the  re- 
newal of  a  license  to  one  whose  livestock 
unit  is  pledged  as  security  for  a  loan.  57-8 


The  carrying  capacity  of  lands  can  be 
determined  only  by  an  examination  of  the 
lands,  and  the  Department  necessarily  will 
accept  the  findings  of  the  Grazing  Service 
(now  Range  Management,  BLM)  in  cases 
where  unfairness  or  discrimination  is  not 
charged,  and  no  effort  is  made  by  the  ap- 
pellants to  state  in  what  instances  the 
determinations  are  incorrect  or  what,  in 
their  estimation,  such  determinations 
should  have  been.  58-686 

The  issuance  of  a  permit  for  the  con- 
struction of  improvements  on  Federal 
range  under  section  4  of  the  Taylor  Graz- 
ing Act  (48  Stat.  1269)  does  not  in  itself 
constitute  the  grant  of  a  right  to  use  the 
Federal  range  that  is  within  the  fence 
constructed  under  such  permit.  58-686 

The  Taylor  Grazing  Act  authorizes  the 
Secretary  to  fix  fees  for  grazing  licenses 
and  grazing  permits  upon  any  basis  de- 
termined by  him  to  be  reasonable  in  the 
light  of  the  purposes  of  the  act,  which 
are  to  stop  injury  to  the  public  range  by 
overgrazing  and  soil  deterioration,  to  pro- 
vide for  their  orderly  use,  improvement, 
and  development,  and  to  stabilize  the 
livestock  industry  dependent  upon  the  pub- 
lic range.  The  cost  of  administration  of 
the  act  is  a  factor  which  may  be  consid- 
ered in  fixing  fees,  but  it  is  not  the  con- 
trolling factor.  59-340 

Questions  as  to  the  seasonal  use  of  the 
range  are  matters  peculiarly  for  consid- 
eration by  the  local  officials.  59-528 

Under  the  regulations  in  force  in  Mar. 
1946  (43  CFR  501.9 (i)),  the  examiner 
either  had  to  make  findings  of  fact  and 
render  a  decision  himself,  or  could  sub- 
mit a  proposed  decision  to  the  Secretary 
upon  whose  approval  it  would  become  the 
decision  of  the  Department;  and  if  the 
examiner  resigned  before  issuing  a  deci- 
sion, the  Director  of  the  Grazing  Service, 
who  had  no  function  in  the  appellate  proc- 
ess involving  grazing  matters,  had  no  right 
to  issue  a  decision  on  the  basis  of  the 
hearing  before  the  examiner.  59-528 

A  grazing  license  or  permit  issued  under 
the  Taylor  Grazing  Act  is  not  a  contract 
with  the  United  States  or  a  profit  a  pren- 
dre, and  it  does  not  confer  upon  the  li- 
censee or  permittee  any  vested  right  to 
the  continued  use  of  the  land  covered  by 
the   license   or   permit.     It   is    merely   a 


GRAZING    PERMITS    AND    LICENSES,    I-IV 


119 


privilege  that  may  be  revoked  by  the  De- 
partment for  the  purpose,  inter  alia,  of 
consummating  a  private  exchange  affect- 
ing the  land  covered  by  the  license  or 
permit.  60-389 

A  transfer  of  a  grazing  license  or  per- 
mit from  base  property  which  is  not  owned 
by  the  transfer  applicant  is  not  authorized 
without  the  written  consent  of  the  owner 
or  owners  and  any  encumbrancers  of  the 
property  where  the  transfer  applicant  is 
not  a  lessee  of  the  base  property  at  the 
time  when  the  application  for  transfer  is 
filed.  61-452 

II.  ADJUDICATION 

Under  all  of  the  grazing  rules,  the  first 
decision  on  an  application  for  a  grazing 
license  is  made  by  the  regional  grazier,  and 
a  recommendation  by  an  advisory  board, 
made  only  for  the  purpose  of  providing 
the  regional  grazier  with  pertinent  fac- 
tual information  which  otherwise  might 
not  come  to  his  attention,  and  followed 
by  the  regional  grazier,  cannot  be  ''sus- 
tained," the  word  "sustain"  connoting  an 
upholding  by  a  subordinate  administrative 
or  judicial  officer  of  such  action  as  other- 
wise would  stand  in  the  absence  of  an 
appeal  proceeding.  56-360 

In  adjudicating  applications  for  grazing 
licenses,  the  base  properties  of  applicants 
are  classified,  and  the  demand  for  the 
use  of  Federal  range  which  is  thus  created 
falls  in  classes  1,  2,  and  3,  but  the  Federal 
range  which  is  used  to  satisfy  such  demand 
is  not  thus  classified.  In  determining  the 
right  of  any  applicant  to  the  use  of  cer- 
tain range,  the  range  that  he  will  be  per- 
mitted to  use  depends  not  on  any  "classi- 
fication" of  the  range,  but  on  the  classifi- 
cation of  his  base  property.  57-213 

The  Grazing  Service  (now  Range  Man- 
agement, BLM)  should  not  be  required  to 
adjudicate  applications  for  grazing  li- 
censes wherein  the  ownership  or  control  of 
the  base  property  is  indefinite,  and  in  such 
instances  it  is  within  the  authority  of 
the  Grazing  Service  to  withhold  the  issu- 
ance of  the  licenses  until  such  ownership 
or  control  has  been  satisfactorily  shown. 

58-419 
III.  ADVISORY  BOARDS 

A  district  advisory  board  has  no  ad- 
ministrative   authority    and    no    function 


other  than  to  make  recommendations  in 
the  light  of  departmental  rules  and,  while 
its  members  may  agree  on  certain  factual 
standards  by  which  their  recommendations 
concerning  the  application  of  those  rules 
will  be  governed,  they  cannot  make  rules, 
nor  can  the  factual  standards  agreed 
upon  impose  higher  requirements  than 
those  imposed  by  the  rules.  56-360 

Under  all  of  the  grazing  rules,  the  first 
decision  on  an  application  for  a  grazing 
license  is  made  by  the  regional  grazier,  and 
a  recommendation  by  an  advisory  board, 
made  only  for  the  purpose  of  providing  the 
regional  grazier  with  pertinent  factual  in- 
formation which  otherwise  might  not  come 
to  his  attention,  and  followed  by  the 
regional  grazier,  cannot  be  "sustained," 
the  word  "sustain"  connoting  an  upholding 
by  a  subordinate  administrative  or  judicial 
officer  of  such  action  as  otherwise  would 
stand  in  the  absence  of  an  appeal 
proceeding.  56-360 

Section  18  of  the  Taylor  Grazing  Act 
(53  Stat.  1002 ;  43  U.S.C.  315o-l)  expressly 
provides  for  an  advisory  board  of  "local 
stockmen"  (see,  also,  43  CFR  501.12),  and 
there  is  no  showing  in  the  case  to  sub- 
stantiate the  claim  of  bias  or  impropriety 
on  the  part  of  one  of  the  members.     59-528 

District  advisory  boards  and  local  asso- 
ciations of  stockmen  have  no  powers  or 
duties  under  the  Taylor  Grazing  Act  with 
respect  to  the  alienation  of  public  lands 
situated  within  grazing  districts.       60-389 

IV.  APPEALS 

Grazing  Cir.  No.  4,  of  Oct.  7,  1935,  gov- 
erning appeals  from  decisions  of  the  Di- 
rector of  Grazing.  55-368 

If,  upon  rejection  of  an  application  for 
a  grazing  license  and  an  appeal  from  such 
ruling,  the  regional  grazier  then  issues  a 
"temporary  license"  for  the  number  of  live- 
stock and  period  of  time  originally  applied 
for,  such  appeal  becomes  moot,  and  the 
examiner  should  be  advised  of  this  subse- 
quent action  in  order  that  he  may  note 
the  abatement  of  the  appeal.  57-113 

The  requirement  of  section  9(1)  of  the 
Federal  Range  Code  (43  CFR,  1944  Cum. 
Supp.,  501.9(0  that  a  copy  of  an  appeal 
and  brief  in  support  thereof  must  be  served 
on  each  party  of  record,  applies  only  to 
parties  who  are  adversaries  such  as  ap- 
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pellants  and  interveners,  and  neither  re- 
quires the  service  of  appeals  on  the 
advisory  board,  or  the  district  or  regional 
graziers,  nor  contemplates  the  filing  of  a 
reply  brief  by  the  latter.  58-687 

While,  when  appealing  to  an  examiner, 
an  applicant  may  not  restrict  the  issues, 
fairness  requires  that  if  additional  issues 
are  considered  the  examiner  so  state,  in 
accordance  with  43  CFR  501.9(g),  so  that, 
unless  the  issues  are  specifically  widened, 
questions  involving  the  impropriety  of  an 
existing  10-year  permit  may  not  form  the 
basis  of  a  decision  concerning  the  grant  of 
additional  grazing  privileges.  53-528 

V.  APPORTIONMENT  OF  FEDERAL  RANGE 

While  an  applicant  for  a  grazing  license 
cannot  demand,  as  a  matter  of  right,  that 
he  be  licensed  in  a  particular  district,  since 
the  assignment  of  the  area  of  range  to  be 
used  by  a  licensee  is  a  matter  within  the 
discretion  of  the  Grazing  Service  (now 
Range  Management,  BLM),  the  question  of 
the  proper  exercise  of  discretion  may  be 
raised  on  appeal.  58-183 

Section  6,  paragraph  ( d ) ,  of  the  Federal 
Range  Code  (43  CFR,  1944  Cum.  Supp-, 
501.6(d)),  provides  that  "allotments  of 
Federal  range  will  be  made  to  licensees 
or  permittees  when  conditions  warrant, 
and  divisions  of  the  range  by  agreement 
or  by  former  practice  will  be  respected  and 
followed  where  practicable" :  Held,  that 
this  provision  refers  only  to  the  particular 
areas  of  range,  or  the  boundaries  thereof, 
upon  which  a  licensee  or  permittee  shall 
graze  his  livestock,  and  does  not  authorize 
the  substitution  of  such  agreements  for  the 
adjudication  of  applications  according  to 
the  standards  defined  elsewhere  in  the  Fed- 
eral  Range  Code.  58-193 

VI.  BASE  PROPERTY  (LAND) 
Generally 

Under  section  2(1)  of  the  Federal  Range 
Code,  approved  Mar.  16  and  June  22, 
1938,  water  which  was  used  to  service  cer- 
tain range  for  a  given  number  of  livestock 
during  the  five-year  period  immediately 
preceding  June  28,  1934,  is  "prior"  water, 
but  only  to  the  extent  of  the  greatest  num- 
ber of  livestock  properly  grazed  from  it 
during  said  period,  and  where  a  part  of  the 


range  serviced  was  included  in  a  stock- 
drive  during  the  entire  period,  the  grazing 
on  these  lands  was  not  "proper,"  and  the 
water  should  be  regarded  as  Class  2  water 
to  the  extent  that  it  serviced  the  stock 
driveway  lands.  Although  the  water  is 
principally  Class  1  water  and  therefore  not 
subject  to  competition  by  a  Class  2  water 
owned  by  another  and  serving  a  part  of  the 
same  range,  it  is  subject  to  competition 
by  Class  2  water  as  to  that  part  which 
serviced  the  stock  driveway  lands.  56-363 
Grazing  operations  during  the  priority 
period  on  lands  embraced  in  stock  drive- 
ways or  on  another's  homestead  cannot  be 
considered  "proper"  grazing  for  the  pur- 
pose of  determining  the  extent  of  an  appli- 
cant's priority  under  section  2(1)  of  the 
Federal  Range  Code,  and  the  carrying  ca- 
pacity of  those  lands  should  be  deducted 
in  computing  the  extent  to  which  the 
waters  of  an  applicant  are  prior  waters. 

56-370 
In  adjudicating  applications  for  grazing 
licenses,  the  base  properties  of  applicants 
are  classified,  and  the  demand  for  the  use 
of  Federal  range  which  is  thus  created 
falls  in  classes  1,  2,  and  3,  but  the  Federal 
range  which  is  used  to  satisfy  such  demand 
is  not  thus  classified.  In  determining  the 
right  of  any  applicant  to  the  use  of  certain 
range,  the  range  that  he  will  be  permitted 
to  use  depends  not  on  any  "classification" 
of  the  range,  but  on  the  classification  of 
his  base  property.  57-213 

While  a  determination  whether  land  or 
water  shall  constitute  base  property  in  a 
given  instance  is  a  matter  of  discretion 
and  is  not  likely  to  be  disturbed  on  ap- 
peal, a  record  showing  that  a  particular 
water  was  the  sole  one  serving  an  area  of 
Federal  range  during  the  priority  period, 
that  such  range  cannot  now  be  appreciably 
ultilized  without  the  use  of  such  water, 
that  no  person  other  than  the  one  control- 
ling the  land  upon  which  the  water  is 
located  can  legally  enjoy  access  to  it,  and 
that  other  waters  in  the  district  have  been 
recognized  as  base  property,  is  insufficient 
to  support  a  rejection  of  an  application 
for  a  license  based  on  such  water. 

58-419 
The  discretion   to  be  exercised  by  the 
Grazing    Service     (now    Range    Manage- 
ment,   BLM)     in    the    determination    of 
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whether  land  or  water  shall  constitute 
base  property  in  a  given  district  is  one 
which  will  be  distributed  only  upon  a 
showing  that  it  was  arrived  at  capriciously, 
arbitrarily,  or  without  adequate  knowl- 
edge  of   the  existing   conditions.     58-686 

Commensurability 

Rules  for  Administration  of  Grazing 
Districts  were  promulgated  by  the  De- 
partment on  Mar.  2,  1936,  pursuant  to 
the  Taylor  Grazing  Act  (act  of  June  28, 
1934,  48  Stat.  1269) .  They  provide  for  the 
order  of  preferences  in  which  grazing 
licenses  are  to  be  issued.  Class  1  consists 
of  those  qualified  applicants  with  depend- 
ent commensurate  property  with  priority 
of  use;  Class  2,  of  qualified  applicants 
with  such  property  but  without  priority 
of  use.  Priority  of  use  is  defined  as  such 
use  of  the  public  range  before  June  28, 
1934,  as  local  custom  recognized  and  ac- 
knowledged as  a  proper  use  of  both  the 
public  range  and  the  lands  or  water  used 
in  connection  therewith.  The  rules  further 
provide  for  boards  of  district  advisors  for 
each  of  the  grazing  districts  and  empower 
them  to  make  recommendations  with  re- 
gard to  enumerated  matters,  among  them, 
the  date  before  which  the  range  must  have 
been  used  by  an  applicant  in  order  to  con- 
stitute priority  of  use.  A  board  of  district 
advisors  adopted  a  priority  "rule"  for  its 
district  which  provided  that  in  order  to 
establish  a  prior  right  to  graze,  the  appli- 
cant for  a  license  must  have  used  the  range 
for  two  consecutive  years  between  Jan.  1, 
1928,  and  June  28,  1934.  An  application 
for  a  license  was  then  denied.  The  appli- 
cants in  this  case  were  denied  a  Class  1 
rating  because  of  insufficient  priority  as 
defined  by  this  "rule"  ;  the  capacity  of  the 
range  was  held  to  be  exhausted  by  Class 
1,  and  a  license  was  denied  them.  Held: 
1.  No  evidence  of  any  local  custom  which 
conceivably  might  support  the  so-called 
"rule"  of  the  board  of  district  advisors  is 
found  in  the  record.  2.  A  board  of  district 
advisors  is  powerless  to  make  rules.  Its 
function  is  entirely  advisory.  The  "rule" 
promulgated  by  the  board  in  this  case  is 
merely  a  recommendation  to  the  Division 
of  Grazing.  No  local  custom  to  support 
the  recommendation  having  been  proven, 
it  presents  no  obstacle  to  the  grant  of  a 

656477—63     vol.  52 10 


Class  1  rating.  3.  The  rules  which  must  be 
followed  are  the  rules  promulgated  by  the 
Department.  4.  The  use  of  the  public 
range  which  comes  within  the  definition 
of  priority  of  use  contained  in  those  rules 
must  have  been  before  June  28,  1934,  in 
connection  with  some  private  property,  and 
proper  according  to  local  custom.  Before 
it  may  be  said  that  a  use  in  compliance 
with  the  first  two  requirements  is  not 
proper  according  to  some  local  custom  it 
must  be  determined  that  a  local  custom 
existed  which  recognized  and  acknowl- 
edged a  particular  kind  or  length  of  use  to 
be  proper,  and  that  the  use  made  by  the 
applicant  was  not  of  that  particular  kind 
or  length.  5.  The  evidence  in  this  case 
supports  a  finding  that  four  of  the  appli- 
cant's properties  had  some  use  in  con- 
nection with  the  public  range  prior  to  June 
28,  1934.  Such  use  cannot  be  considered 
improper  according  to  local  custom 
when  the  record  fails  to  prove  any  local 
custom  by  which  that  use  might  have  been 
judged  proper  or  improper.  These  proper- 
ties are  therefore  entitled  to  a  Class  1 
rating  and  a  license  to  the  extent  of  their 
commensurability  should  be  issued.  6.  The 
preference  class  ratings  for  properties  de- 
fined by  the  rules  promulgated  by  the  De- 
partment are  not  mutually  exclusive.  As 
the  facts  warrant,  a  qualified  applicant 
should  receive  one  or  more  ratings,  each 
for  a  fixed  number  of  livestock.  Ratings 
should  be  allowed  qualified  applicants  as 
follows :  Class  1,  for  no  more  than  the 
number  of  livestock  for  which  the  appli- 
cant's dependent  property,  which  has  been 
used  in  connection  with  the  public  range 
within  the  meaning  of  the  priority  of  use 
definition,  is  commensurate.  Class  2,  for 
no  more  than  the  number  of  livestock  for 
which  his  dependent  property,  which  has 
not  been  so  used,  is  commensurate.  Class 
3,  for  no  more  than  the  number  of  live- 
stock, with  which  the  applicant  grazed 
the  public  range  within  the  definition  of 
priority  of  use,  exceeds  the  commensura- 
bility of  all  his  dependent  commensurate 
properties,  on  the  basis  of  which  he  has 
received  a  Class  1  and/or  Class  2  rating. 
Class  4,  for  the  number  of  livestock  for 
which  an  applicant  does  not  bring  himself 
within  the  requirements  of  any  of  the  first 
three  classes.  56-92 
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The  Department  promulgated  Rules  for 
Administration  of  Grazing  Districts  under 
the  Taylor  Grazing  Act  (act  of  June  28, 
1934,  as  amended  by  act  of  June  26,  1936, 
48  Stat.  1269,  49  Stat.  1976) .  They  provide 
for  the  order  of  preference  in  which  graz- 
ing licenses  are  to  be  issued  until  the  carry- 
ing capacity  of  the  range  is  exhausted. 
When  the  available  range  is  insufficient  to 
meet  the  requirements  of  all  in  the  pre- 
ferred class,  then  those  who  have  depend- 
ent commensurate  property  which  has  been 
used  in  connection  with  the  public  range 
for  one  full  grazing  season  during  the  five- 
year  period  immediately  preceding  the  pas- 
sage of  the  original  statute  or  the 
amendment  thereto,  are  to  be  preferred. 
The  rules  further  provide  that  under  spe- 
cial circumstances  a  different  period  of  use 
can  be  established  for  any  grazing  district 
by  special  rule  approved  by  the  Secretary 
of  the  Interior.  Such  a  special  rule  for 
Colorado  Grazing  District  No.  6  was  ap- 
proved by  the  Secretary.  As  a  result,  in 
that  district,  the  order  of  preference  in 
which  licenses  were  to  be  issued  until  the 
carrying  capacity  of  the  range  was  ex- 
hausted, was  as  follows :  Class  1.  Qualified 
applicants  of  the  preferred  class  who  have 
dependent  commensurate  property  which 
has  been  used  in  connection  with  the  public 
range  for  two  full  consecutive  grazing  sea- 
sons during  the  five-year  period  immedi- 
ately preceding  the  passage  of  the  Taylor 
Grazing  Act.  Class  2.  Qualified  applicants 
of  the  preferred  class  who  have  dependent 
commensurate  property  which  has  not  been 
so  used.  Class  3.  Qualified  applicants  who 
are  not  in  the  preferred  class.  Held:  The 
Division  of  Grazing  examiner  properly  de- 
termined that  no  license  should  be  issued 
to  the  appellants  because  their  properties 
were  not  in  Class  1  as  defined  in  the  special 
rule,  and  Class  1  more  than  exhausted  the 
carrying  capacity  of  the  range.       56-305 

The  Rules  for  Administration  of  Grazing 
Districts  provide  that  property  is  "com- 
mensurate for  a  license  for  a  certain  num- 
ber of  livestock  if  such  property  provided 
proper  protection  according  to  local  custom 
for  said  livestock  during  the  period  for 
which  the  public  range  is  inadequate."  In 
issuing  licenses  in  Colorado  Grazing  Dis- 
trict No.  6,  it  was  assumed  for  purposes  of 
computing  commensurability  that  licensees 


used  their  private  lands  for  2%  months. 
According  to  the  record  in  this  case,  there 
are  two  grazing  seasons  on  the  public  range 
in  that  district,  winter  and  summer,  each 
lasting  six  months.  Held:  (1)  The  "period 
during  which  the  public  range  is  inade- 
quate" in  Colorado  Grazing  District  No.  6 
is  six  months.  Hence,  licensees  should 
receive  licenses  for  six  months  on  the  pub- 
lic domain  for  the  number  and  kind  of 
animals  which  the  forage  produced  on  the 
private  lands  can  properly  support  for  six 
months.  (2)  The  use  of  the  214-month 
commensurability  standard  was  unauthor- 
ized. 56-305 

An  analysis  of  available  data  is  convinc- 
ing that  even  if  a  six-month  commensu- 
rability standard  had  been  accurately 
applied  to  all  licensees  in  Colorado  Grazing 
District  No.  6,  no  Class  2  applicants  would 
have  been  entitled  to  a  license.  The  ap- 
pellants are  Class  2  applicants.  Held:  The 
use  of  the  2^-month  standard,  though  un- 
authorized, did  not  prejudice  the  appellants 
and  hence  is  not  reversible  error.  56-306 
Dependency  By  Use 

In  determining  what  persons  within  the 
preference  class  shall  be  entitled  to  receive 
grazing  privileges,  it  is  proper  for  the  Sec- 
retary to  issue  regulations  grading  appli- 
cants on  the  basis  of  priority  of  use,  such 
being  a  reasonable  standard  that  will 
further  the  declared  purposes  of  the  Act. 
In  adopting  priority  of  use  as  a  factor  in 
the  classification  of  preferred  applicants,  it 
is  proper  to  prefer  applicants  who  have 
property  which  has  been  used  in  connection 
with  the  public  range  for  a  full  grazing 
season  during  the  5-year  period  immedi- 
ately preceding  the  passage  of  the  Act  or 
its  amendment  (under  whichever  the  graz- 
ing district  was  created)  over  applicants 
whose  property  has  not  had  such  use. 

56-62 

In  construing  the  requirement  of  section 
2,  paragraph  (g)  of  the  Federal  Range 
Code,  that  lands  shall  have  had  3  years  or 
2  consecutive  years'  use  in  connection  with 
the  same  part  of  the  public  domain  during 
the  5-year  period  prior  to  June  28,  1934,  in 
order  to  qualify  as  dependent  by  use,  the 
doctrine  of  reasonableness  should  apply 
and  the  amount  of  use  of  the  public  domain 
in  any  1  year  must  have  been  substantial 
in  relation  to  the  extent  of  the  grazing  sea- 
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son.  A  use  of  the  public  domain  for  1  or  2 
days  out  of  a  season  extending  in  the 
average  year  from  July  1  to  Sept.  1  is  not 
substantial  within  that  construction. 

57-110 

The  requirement  of  section  2,  paragraph 
(g)  of  the  Federal  Range  Code  that  land 
having  dependency  by  use  shall  lose  such 
attribute  if  the  land  is  not  offered  as  base 
property  in  an  application  for  a  grazing 
license  or  permit  filed  before  June  28,  1938, 
is  not  unreasonable  and  is  a  regulatory 
provision  that  does  not  constitute  an  abuse 
by  the  Secretary  of  the  Interior  of  his 
authority  to  administer  the  Taylor  Graz- 
ing Act.  57-113 

The  offer  of  base  property  in  an  applica- 
tion in  one  grazing  district  before  June  28, 
1938,  the  deadline  date  fixed  by  regulation, 
is  sufficient  to  preserve  such  dependency 
by  use  as  would  otherwise  have  created  a 
qualified  demand  in  another  district,  al- 
though the  base  property  was  not  offered 
in  the  latter  district  until  sometime  in 
1941.  58-183 

The  express  requirement  in  section  1, 
paragraph  (a)  of  the  Federal  Range  Code 
of  1942  (43  CFR,  1944  Cum.  Supp.,  501.1) 
that  there  be  "possession  of  sufficient  land 
or  water  to  insure  a  year-round  operation 
*  *  *"  is  clearly  complemented  by  the  defi- 
nition of  "land  dependent  by  use,"  which  is 
defined  in  section  2,  paragraph  (g)  of  the 
Code,  in  part  as  "forage  land  wThich  is  of 
such  character  that  the  conduct  of  an  eco- 
nomic livestock  operation  requires  the  use 
of  the  Federal  range  in  connection  with  it." 

58-686 

The  term  "parallel  lands,"  as  applied  to 
certain  privately  controlled  lands  in  graz- 
ing districts,  must  be  considered  as  em- 
bracing those  lands  that  are  generally  of 
the  same  character  and  type  as  the  sur- 
rounding Federal  range,  that  is,  they  are 
uncultivated  and  produce  the  same  gen- 
eral types  of  forage  and  are  physically 
similar  to  the  surrounding  Federal  range. 
In  those  districts  where  it  has  been  deter- 
mined that  the  Federal  range  can  be  used 
only  during  a  part  or  certain  parts  of  the 
year,  such  lands  are  not  dependent  by 
use.  58-686 

Ownership  or  Control 

An  individual  member  of  a  Pueblo  may 
show  such  a  right  to  possession  or  right  to 


the  use  of  base  property  as  will  amount  to 
"control"  of  the  property  and  entitle  him 
to  receive  grazing  privileges,  although  the 
ultimate  title  to  such  property  is  in  the 
Pueblo  and  not  in  the  individual ;  but 
such  property  could  not  be  used  as  a  base 
to  the  full  extent  of  its  rating  for  more 
than  one  license  or  permit.  56-309 

The  Grazing  Service  (now  Range  Man- 
agement, BLM)  should  not  be  required  to 
adjudicate  applications  for  grazing  li- 
censes wherein  the  ownership  or  control 
of  the  base  property  is  indefinite,  and  in 
such  instances  it  is  within  the  authority 
of  the  Grazing  Service  to  withhold  the  is- 
suance of  the  licenses  until  such  owner- 
ship or  control  has  been  satisfactorily 
shown.  58-419 

VII.  BASE  PROPERTY  (WATER) 

In  determining  what  persons  within  the 
preference  class  shall  be  entitled  to  re- 
ceive grazing  privileges,  it  is  proper  for  the 
Secretary  to  issue  regulations  grading  ap- 
plicants on  the  basis  of  priority  of  use, 
such  being  a  reasonable  standard  that  will 
further  the  declared  purposes  of  the  act. 
In  adopting  priority  of  use  as  a  factor  in 
the  classification  of  preferred  applicants, 
it  is  proper  to  prefer  applicants  who  have 
property  which  has  been  used  in  connec- 
tion with  the  public  range  for  a  full 
grazing  season  during  the  5-year  period 
immediately  preceding  the  passage  of  the 
act  or  its  amendment  (under  whichever 
the  grazing  district  was  created)  over  ap- 
plicants whose  property  has  not  had  such 
use.  56-62 

Under  section  2(1)  of  the  Federal  Range 
Code,  approved  Mar.  16  and  June  22, 
1938,  water  which  was  used  to  service 
certain  range  for  a  given  number  of  live- 
stock during  the  five-year  period  immedi- 
ately preceding  June  28,  1934,  is  "prior" 
water,  but  only  to  the  extent  of  the  great- 
est number  of  livestock  properly  grazed 
from  it  during  said  period,  and  where  a 
part  of  the  range  serviced  was  included 
in  a  stock-drive  during  the  entire  period, 
the  grazing  on  these  lands  was  not 
"proper,"  and  the  water  should  be  re- 
garded as  Class  2  water  to  the  extent  that 
it  serviced  the  stock  driveway  lands.  Al- 
though the  water  is  principally  Class  1 
water  and  therefore  not  subject  to  com- 
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petition  by  a  Class  2  water  owned  by 
another  and  serving  a  part  of  the  same 
range,  it  is  subject  to  competition  by  Class 
2  water  as  to  that  part  which  serviced  the 
stock  driveway  lands.  56-363 

Section  2,  paragraph  m,  of  the  Federal 
Range  Code,  approved  Mar.  16  and  June 
22,  1938,  provides  that  the  "service  value" 
of  water  offered  as  base  property  for  a 
grazing  license  or  permit  is  "the  number 
of  livestock  that  can  be  grazed  properly 
from  such  water"  and,  therefore,  in  com- 
puting the  service  value  of  a  particular 
water,  not  only  the  amount  of  the  water, 
but  also  the  topographical  and  other  fac- 
tors that  limit  the  area  that  can  be  grazed 
from  it  must  be  considered. 

Where  there  are  competing  waters  of 
the  same  class,  neither  water  entitles  the 
applicant  to  a  grazing  permit  or  license  for 
the  full  service  value  thereof,  but  there 
must  be  a  deduction  in  each  license  or 
permit  to  the  extent  of  one-half  of  the 
carrying  capacity  of  the  area  serviced 
jointly  by  the  waters.  56-366 

Grazing  operations  during  the  priority 
period  on  lands  embraced  in  stock  drive- 
ways or  on  another's  homestead  cannot 
be  considered  "proper"  grazing  for  the  pur- 
pose of  determining  the  extent  of  an  appli- 
cant's priority  under  section  2(1)  of  the 
Federal  Range  Code,  and  the  carrying 
capacity  of  those  lands  should  be  deducted 
in  computing  the  extent  to  which  the  wa- 
ters of  an  applicant  are  prior  waters. 

56-370 

Where  a  water  hole  is  not  one  of  nat- 
ural occurrence  but  has  been  developed 
entirely  by  human  agency,  it  is  not  a  water 
hole  within  the  meaning  of  the  Executive 
order  of  Apr.  17,  1926,  and,  if  owned  or 
controlled  by  an  applicant  for  a  grazing 
license,  it  may  be  recognized  as  base  prop- 
erty for  such  license.  56-387 

The  class  1  demand  of  any  water  which 
is  offered  as  base  property  is  limited  to  the 
greatest  number  of  livestock  that  were 
properly  grazed  from  the  water  during 
the  priority  period,  and  thus  would  not  in- 
clude the  number  grazed  on  a  stock  drive- 
way created  under  section  10  of  the  stock- 
raising  homestead  act.  Where  two  waters 
which  would  otherwise  be  in  class  2  have 
overlapping  service  areas,  the  water  de- 
veloped latest  in  point  of  time  becomes  a 


class  3  water  as  to  the  area  of  overlap, 
and  the  grazing  privileges  on  the  area  go 
to  the  offeror  of  the  earlier  developed 
water.  The  decision  in  the  case  of  Roman 
C.  and  Serapio  Nunez,  56  I.D.  363,  and 
certain  unreported  decisions,  are  overruled 
to  the  extent  that  they  are  inconsistent 
herewith.  57-213 

In  adjudicating  applications  for  grazing 
licenses,  the  base  properties  of  applicants 
are  classified,  and  the  demand  for  the 
use  of  Federal  range  which  is  thus  created 
falls  in  classes  1,  2,  and  3,  but  the  Federal 
range  which  is  used  to  satisfy  such  de- 
mand is  not  thus  classified.  In  determin- 
ing the  right  of  any  applicant  to  the  use 
of  certain  range,  the  range  that  he  will  be 
permitted  to  use  depends  not  on  any  "clas- 
sification" of  the  range,  but  on  the  classifi- 
cation of  his  base  property.  57-213 

Water  developments  made  subsequent  to 
the  priority  period  cannot  affect  the  rating 
which  a  water  should  receive;  otherwise 
licenses  or  permits  based  on  water  would 
be  unstable  and  subject  to  defeasance  by 
subsequent  water  developments.        58-419 

While  a  determination  whether  land  or 
water  shall  constitute  base  property  in  a 
given  instance  is  a  matter  of  discretion 
and  is  not  likely  to  be  disturbed  on  appeal, 
a  record  showing  that  a  particular  water 
was  the  sole  one  serving  an  area  of  Federal 
range  during  the  priority  period,  that  such 
range  cannot  now  be  appreciably  utilized 
without  the  use  of  such  water,  that  no 
person  other  than  the  one  controlling  the 
land  upon  which  the  water  is  located  can 
legally  enjoy  access  to  it,  and  that  other 
waters  in  the  district  have  been  recognized 
as  base  property,  is  insufficient  to  support 
a  rejection  of  an  application  for  a  license 
based  on  such  water.  58-419 

The  discretion  to  be  exercised  by  the 
Grazing  Service  (now  Range  Management, 
BLM)  in  the  determination  of  whether 
land  or  water  shall  constitute  base  prop- 
erty in  a  given  district  is  one  which  will  be 
disturbed  only  upon  a  showing  that  it  was 
arrived  at  capriciously,  arbitrarily,  or 
without  adequate  knowledge  of  the  exist- 
ing conditions.  58-686 

VIII.   CANCELLATION  AND  REDUCTIONS 

A  grazing  permit  based  upon  a  showing 
which  was  accepted  at  the  time  as  suffi- 
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dent  to  satisfy  the  requirements  of  the 
Federal  Range  Code,  and  upon  which 
grazing  privileges  have  been  granted  over 
a  period  of  years,  will  not  be  canceled 
unless  there  is  convincing  evidence  that 
the  base  property  upon  which  such  priv- 
ileges were  predicated  was  not  qualified 
and  that  the  action  in  granting  the  permit 
was  clearly  erroneous.  60-290 

It  is  proper  to  cancel  a  10-year  grazing 
permit  upon  discovery  that  the  permit 
was  issued  on  the  erroneous  assumption 
that  the  waters  controlled  by  the  permittee 
were  full-time  waters,  it  being  established 
that  the  permittee  has  no  valid  claim  to 
other  waters  that  qualify  as  full-time  or 
prior  waters.  60-290 

IX.  HEARINGS 

While,  when  appealing  to  an  examiner, 
an  applicant  may  not  restrict  the  issues, 
fairness  requires  that  if  additional  issues 
are  considered  the  examiner  so  state,  in 
accordance  with  43  CFR  501.9(g),  so  that, 
unless  the  issues  are  specifically  widened, 
questions  involving  the  impropriety  of  an 
existing  10-year  permit  may  not  form  the 
basis  of  a  decision  concerning  the  grant 
of  additional  grazing  privileges.      59-528 

X.  HEARINGS  EXAMINER 

Under  the  regulations  in  force  in  March, 
1946  (43  CFR  501.9 (i)),  the  examiner 
either  had  to  make  findings  of  fact  and 
render  a  decision  himself,  or  could  sub- 
mit a  proposed  decision  to  the  Secretary 
upon  whose  approval  it  would  become  the 
decision  of  the  Department;  and  if  the 
examiner  resigned  before  issuing  a  de- 
cision, the  Director  of  the  Grazing  Serv- 
ice, who  had  no  function  in  the  appellate 
process  involving  grazing  matters,  had  no 
right  to  issue  a  decision  on  the  basis  of 
the  hearing  before  the  examiner.       59-528 

XI.   SPECIAL  DISTRICT  RULES 

Rules  for  Administration  of  Grazing 
Districts  were  promulgated  by  the  Depart- 
ment on  Mar.  2,  1936,  pursuant  to  the 
Taylor  Grazing  Act  (act  of  June  28,  1934, 
48  Stat.  1269) .  They  provide  for  the  order 
of  preferences  in  which  grazing  licenses 
are  to  be  isued.  Class  1  consists  of  those 
qualified  applicants  with  dependent  com- 
mensurate property  with  priority  of  use; 
Class  2,  of  qualified  applicants  with  such 


property  but  without  priority  of  use. 
Priority  of  use  is  defined  as  such  use  of 
the  public  range  before  June  28,  1934,  as 
local  custom  recognized  and  acknowledged 
as  a  proper  use  of  both  the  public  range 
and  the  lands  or  water  used  in  connection 
therewith.  The  rules  further  provide  for 
boards  of  district  advisors  for  each  of  the 
grazing  districts  and  empower  them  to 
make  recommendations  with  regard  to 
enumerated  matters,  among  them,  the  date 
before  which  the  range  must  have  been 
used  by  an  applicant  in  order  to  constitute 
priority  of  use. 

A  board  of  district  advisors  adopted  a 
priority  "rule"  for  its  district  which  pro- 
vided that  in  order  to  establish  a  prior 
right  to  graze,  the  applicant  for  a  license 
must  have  used  the  range  for  two  consecu- 
tive years  between  Jan.  1,  1928,  and  June 
28,  1934.  An  application  for  a  license  was 
then  denied.  The  applicants  in  this  case 
were  denied  a  Class  1  rating  because  of 
insufficient  priority  as  defined  by  this 
"rule" ;  the  capacity  of  the  range  was 
held  to  be  exhausted  by  Class  1,  and  a 
license  was  denied  them.  Held:  1.  No 
evidence  of  any  local  custom  which  con- 
ceivably might  support  the  so-called  "rule" 
of  the  board  of  district  advisors  is  found 
in  the  record.  2.  A  board  of  district  ad- 
visors is  powerless  to  make  rules.  Its 
function  is  entirely  advisory.  The  "rule" 
promulgated  by  the  board  in  this  case  is 
merely  a  recommendation  to  the  Division  of 
Grazing.  No  local  custom  to  support  the 
recommendation  having  been  proven,  it 
presents  no  obstacle  to  the  grant  of  a  Class 
1  rating.  3.  The  rules  which  must  be 
followed  are  the  rules  promulgated  by 
the  Department.  4.  The  use  of  the  public 
range  which  comes  within  the  definition 
of  priority  of  use  contained  in  those  rules 
must  have  been  before  June  28,  1934,  in 
connection  with  some  private  property, 
and  proper  according  to  local  custom.  Be- 
fore it  may  be  said  that  a  use  in  compliance 
with  the  first  two  requirements  is  not 
proper  according  to  some  local  custom  it 
must  be  determined  that  a  local  custom 
existed  which  recognized  and  acknowl- 
edged a  particular  kind  or  length  of  use 
to  be  proper,  and  that  the  use  made  by 
the  applicant  was  not  of  that  particular 
kind  or  length.     5.  The  evidence  in  this 
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case  supports  a  finding  that  four  of  the  ap- 
plicant's properties  had  some  use  in  con- 
nection with  the  public  range  prior  to  June 
28,  1934.  Such  use  cannot  be  considered 
improper  according  to  local  custom  when 
the  record  fails  to  prove  any  local  custom 
by  which  that  use  might  have  been  judged 
proper  or  improper.  These  properties  are 
therefore  entitled  to  a  Class  1  rating  and 
a  license  to  the  extent  of  their  commen- 
surability  should  be  issued.  6.  The  prefer- 
ence class  ratings  for  properties  defined 
by  the  rules  promulgated  by  the  Depart- 
ment are  not  mutually  exclusive.  As  the 
facts  warrant,  a  qualified  applicant  should 
receive  one  or  more  ratings,  each  for  a 
fixed  number  of  livestock.  Ratings  should 
be  allowed  qualified  applicants  as  follows : 
Class  1,  for  no  more  than  the  number  of 
livestock  for  which  the  applicant's  de- 
pendent property,  which  has  been  used  in 
connection  with  the  public  range  within 
the  meaning  of  the  priority  of  use  defini- 
tion, is  commensurate.  Class  2,  for  no 
more  than  the  number  of  livestock  for 
which  his  dependent  property,  which  has 
not  been  so  used,  is  commensurate.  Class 
3,  for  no  more  than  the  number  of  live- 
stock, with  which  the  applicant  grazed  the 
public  range  within  the  definition  of  prior- 
ity of  use,  exceeds  the  commensurability 
of  all  his  dependent  commensurate  prop- 
erties, on  the  basis  of  which  he  has  re- 
ceived a  Class  1  and/or  Class  2  rating. 
Class  4,  for  the  number  of  livestock  for 
which  an  applicant  does  not  bring  himself 
within  the  requirements  of  any  of  the  first 
three  classes.  56-92 

GUAM 

I.  GENERALLY 

A  released-time  program  under  which 
pupils  are  released  from  public  schools  for 
purposes  of  religious  instruction  is  not  per 
se  unconstitutional  as  violative  of  the  First 
Amendment.  A  released-time  program 
under  which  public-school  pupils  would  be 
released  during  one  period  in  the  school 
day  for  religious  instruction  under  the 
auspices  of  churches  designated  by  their 
parents  or  guardians,  but  under  which  the 
religious  instruction  would  be  given  at 
places  provided  by  the  churches  and  the 
public-school  authorities  would  assume  no 
responsibility  for  the  recruitment  of  pupils 


for  religious  instruction,  would  keep  no 
attendance  records,  would  give  no  school 
credits,  and  would  not  approve  or  super- 
vise the  religious  teachers,  could  be  con- 
ducted without  violating  the  First  Amend- 
ment. The  First  Amendment  does  not 
apply  to  Guam.  A  released-time  program 
for  Guam,  which  would  not  involve  the 
use  to  any  extent,  either  directly  or  in- 
directly, of  public  money  or  property,  could 
be  conducted  without  violating  section 
5(p)  of  the  Guam  Organic  Act  (64  Stat. 
384).  60-510 

HAWAII 

Section  91  of  the  Hawaiian  Organic  Act 
creating  the  Territory  of  Hawaii  gives  to 
the  Territorial  Government  possession,  use, 
and  control  of  public  lands  in  Hawaii  but 
retains  the  fee  thereof  in  the  United  States, 
providing  specific  methods  however  for 
joinder  of  title  and  use  at  the  will  of  the 
Federal  Government.  Held,  That  in  the 
absence  of  formal  transfer  of  title  in  any 
such  lands  by  the  Government  of  the 
United  States  to  that  of  the  Territory  the 
latter  has  no  estate  therein  and  no  interest 
which  it  can  convey  or  reserve.  56-263 

The  act  of  Aug.  1,  1916  (39  Stat.  432) 
terminates  Territorial  privileges  on  public 
lands  taken  thereby  for  a  national  park. 
As  to  lands  to  be  delimited  by  the  Secretary 
of  the  Interior,  the  Secretary's  approval  of 
the  survey  and  blueprint  thereof  restores 
to  the  Federal  Government  full  dominion 
thereover  and  makes  applicable  thereto  all 
statutes  and  rules  governing  national 
parks.  Held,  1.  That  a  deed  whereby  the 
Territory  of  Hawaii  attempts  to  convey 
to  the  United  States  portions  of  the  "Gov- 
ernment" lands  of  Kapapala  and  Humuula 
for  Hawaii  National  Park  is  unnecessary 
and  void,  the  absolute  fee  to  said  lands 
having  been  vested  in  the  United  States  of 
America  by  cession  from  the  Republic  of 
Hawaii  and  never  since  having  been  trans- 
ferred by  the  United  States  to  the  Territory 
of  Hawaii.  2.  That  a  clause  in  such  deed 
attempting  to  reserve  to  the  Territory  per- 
petual grazing  rights  on  such  lands  is  void 
and  inoperative,  the  Territorial  Govern- 
ment having  no  estate  therein  to  reserve. 
3.  That  an  assignment  or  lease  of  grazing 
rights  on  park  lands  made  by  the  Terri- 
torial Government  in  exercise  of  its  pre- 
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sumed  right  under  such  reservation  is 
ineffective  and  void  and  gives  no  rights  on 
park  lands  to  the  Hawaiian  Agricultural 
Company  as  assignee  or  lessee  thereunder. 

56-263 

Under  the  Congressional  Joint  Resolu- 
tion of  July  7,  1S98  (30  Stat.  750),  accept- 
ing from  the  Republic  of  Hawaii 
sovereignty  over  the  Hawaiian  Islands  and 
the  absolute  fee  and  ownership  of  all  public 
properties  therein,  Hawaiian  lands  known 
as  "Crown,  Government,  or  public  lands" 
are  public  lands  of  the  United  States,  con- 
trolled not  by  the  general  public  land  laws 
but  by  special  enactments.  56-263 

That  the  action  of  the  Military  Governor 
of  Hawaii  in  closing  the  civil  courts  and 
requiring  that  all  persons  accused  of  crimes 
be  tried  by  military  tribunals  is  not  con- 
clusive of  the  necessity  therefor  and  in  the 
light  of  such  facts  as  are  of  public  record 
does  not  appear  to  have  been  justified. 
Hence  the  trials  of  two  civilians  by  military 
tribunal  are  probably  illegal.  57-570 

Employees  of  the  Office  of  Civilian  De- 
fense in  the  Territory  of  Hawaii,  paid  from 
funds  allocated  to  the  Secretary  of  the  In- 
terior from  a  special  emergency  appropria- 
tion made  to  the  President,  to  provide  for 
emergencies  affecting  the  national  security 
and  defense  (55  Stat.  92,  94),  are  em- 
ployees of  the  executive  branch  of  the 
Federal  Government  and  accordingly  are 
prohibited  by  section  9(a)  of  the  Hatch 
Political  Activity  Act  (act  of  Aug.  2,  1939, 
53  Stat.  1147;  18  U.S.C.  61h),  as  amended, 
from  taking  any  active  part  in  political 
management  or  in  political  campaigns. 
Consequently,  they  may  neither  seek  nor 
hold  elective  office  in  the  Government  of 
the  Territory  of  Hawaii.  58-146 

Since  the  Governor  and  the  Secretary  of 
the  Territory  of  Hawaii  are  appointed  by 
the  President,  by  and  with  the  advice  and 
consent  of  the  Senate,  and  since  their  sal- 
aries are  paid  from  the  Federal  Treasury, 
they  must  be  regarded  as  employed  in  "ad- 
ministrative" positions  "by  the  United 
States"  and  hence  subject  to  the  prohibi- 
tion in  section  2  of  the  Hatch  Act  (53  Stat. 
1147,  as  amended)  against  the  use  of  "offi- 
cial authority  for  the  purpose  of  interfering 
with,  or  affecting,  the  election  or  the  nomi- 
nation of  any  candidate  for  the  office  of 
President,    Vice    President,    Presidential 


elector,  Member  of  the  Senate,  Member  of 
the  House  of  Representatives,  or  Delegate 
or  Resident  Commissioner  from  any  Terri- 
tory or  insular  possession."  58-390 

No  officers  or  employees  of  the  Territory 
of  Hawaii,  other  than  the  Governor,  the 
Secretary,  and  the  Director  of  the  Terri- 
torial Social  Security  Department,  are  sub- 
ject to  any  of  the  provisions  of  the  Hatch 
Act  (53  Stat.  1147,  as  amended)  unless 
shown  to  be  employed  in  connection  with  a 
federally  financed  activity.  58-391 

The  Director  of  the  Territorial  Social 
Security  Department,  by  reason  of  his 
identity  with  the  program  of  the  Federal 
Social  Security  Act,  and  the  definition  of 
"State"  to  include  "Territory"  in  section 
19  of  the  Hatch  Act  (53  Stat.  1147,  as 
amended  by  54  Stat.  767)  is  subject  to  all 
of  the  prohibitions  in  sections  2  and  12(a) 
of  the  act  against  political  activities  on  the 
part  of  officers  and  employees  "of  any  State 
or  local  agency  whose  principal  employ- 
ment is  in  connection  with  any  activity 
which  is  financed  in  whole  or  in  part  by 
loans  or  grants  made  by  the  United  States 
or  by  any  Federal  agency."  58-391 

The  Governor  and  the  Secretary  of  the 
Territory  of  Hawaii,  while  employed  in  the 
executive  branch,  are  not  to  be  regarded 
as  employed  in  the  executive  branch  of  the 
Federal  Government,  within  the  meaning 
of  section  9(a)  of  the  Hatch  Act  (53  Stat. 
1147,  as  amended)  forbidding  officers  and 
employees  thereof  to  use  "official  authority 
or  influence  for  the  purpose  of  interfering 
with  an  election  or  affecting  the  result 
thereof,"  or  to  take  "any  active  part  in 
political  management  or  in  political  cam- 
paigns," since  (1)  the  context  of  the  entire 
section  reflects  an  intention  to  exclude 
policy-making  positions,  and  (2)  reference 
to  subsequent  enactments  indicates  a  legis- 
lative recognition  that  Territorial  officers 
theretofore  had  been  unaffected  by  the  act. 

58-391 

Under  section  2(a)  (7)  of  the  Philippine 
Independence  Act  (48  Stat.  456,  48  U.S.C. 
1232(a)  (7) )  and  section  1(7)  of  the  Ordi- 
nance appended  to  the  constitution  of  the 
Philippines,  the  government  of  the  Com- 
monwealth of  the  Philippines  is  made 
responsible  for  the  obligations  of  the  Ma- 
nila Railroad  Company  because  it  was  an 
instrumentality  of  the  Philippine  govern- 
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ment  at  the  time  of  the  adoption  of  the 
Philippine  Constitution.  Payment  of  debts 
on  such  obligations  by  the  Philippine  gov- 
ernment out  of  funds  on  deposit  in  the 
United  States,  in  the  absence  of  an  ap- 
propriation therefor,  is  unauthorized.  The 
Commonwealth  government  is  justified  in 
refusing  to  make  such  payments  in  view  of 
the  prohibition  of  section  (a)  (1)  of  Gen- 
eral Ruling  10-A  of  the  Treasury 
Department.  58-461 
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I.  GENERALLY 

Archaeological  ruins  and  other  objects 
within  the  purview  of  the  act  of  June  8, 
1906  (34  Stat.  225),  which  may  be  located 
on  lands  occupied  by  a  homesteader  con- 
tinue to  be  property  of  the  United  States 
until  the  vesting  of  equitable  title  in  the 
entryman,  and  until  then  the  Government 
has  authority  under  that  act  to  issue  per- 
mits or  licenses  for  the  examination,  exca- 
vation, and  recovery  thereof.  52-269 

An  original  entryman  who,  after  the  un- 
authorized cancellation  of  his  entry,  ac- 
quires from  the  patentee  an  undivided 
half  interest  in  the  land,  becomes  seized 
with  an  interest  in  the  whole  of  the  prem- 


ises and  is,  therefore,  estopped  from  invok- 
ing the  relief  which  the  act  of  Jan.  27, 
1922  (42  Stat.  359),  would  have  afforded 
him  had  the  title  remained  in  another. 

52-411 

The  Land  Department  has  no  means  of 
enforcing  its  decisions  and  restoring  to 
an  entryman  in  whose  favor  it  has  decided 
possession  to  the  land  unlawfully  detained 
from  him  by  another,  but  his  remedy  is  in 
the  local  courts.  52-519 

Regulations  of  Apr.  5,  1930,  timber  cut- 
ting by  settlers  and  entrymen  on  unper- 
fected  claims  (Cir.  No.  1211).  53-73 

Equities  cannot  prevail  to  defeat  a  plain 
legal  right,  and  the  officers  of  the  Land 
Department  are  without  discretionary  au- 
thority to  deprive  one  of  a  right  conferred 
upon  him  by  Congress  after  he  has  done 
everything  essential  exacted  by  law  and 
the  lawful  regulations.  53-76 

Instructions  of  July  22,  1932,  extensions 
of  time  for  payments  on  homestead  entries 
on  South  half  of  former  Colville  Indian 
Reservation,  Washington.  54-11 

Instructions  of  Mar.  3,  1932,  "Informa- 
tion for  Prospective  Homesteaders"  (Cir. 
No.  1264).  54-127 

Regulations  of  Aug.  22,  1933,  extensions 
of  time  for  homestead  and  desert-land 
proofs  (Cir.  No.  1311,  superseding  Cir. 
Nos.  1269  (May  20,  1932,  53  I.D.  663)  and 
1288  (Aug.  24,  1932,  54  I.D.  139) ) .     54-274 

Instructions  of  Aug.  20,  1934,  to  govern 
extensions  of  time  for  payments  on  home- 
stead entries  of  ceded  Indian  lands  (Cir. 
No.  1334,  supplementing  Cir.  No.  1326,  54 
I.D.  515).  54-587 

Divorce  terminates  a  wife's  rights  in  the 
homestead  of  her  former  husband.     55-471 

The  wife  of  an  entryman  who  has  ob- 
tained a  divorce  from  him  for  other  cause 
than  voluntary  abandonment  or  desertion 
is  not  qualified  as  a  deserted  or  abandoned 
wife  within  the  terms  of  the  act  of  Oct.  22, 
1914  (38  Stat.  766),  and  accordingly  is  not 
entitled,  under  the  provisions  of  said  act, 
to  submit  proof  upon  and  obtain  patent  to 
such  an  entry.  55-471 

Where  it  is  established  that  an  entry- 
man's  wife  supplied  the  money  by  which 
the  relinquishment  of  a  former  entryman 
was  obtained,  and  later,  in  reliance  upon 
assurance  from  the  entryman  (at  the  time 
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serving  a  term  in  the  penitentiary  for 
commission  of  crime,  and  a  divorce  being 
contemplated  by  both  parties)  that  the 
entry  was  hers,  returned  to  the  land,  im- 
proved it  and  has  since  maintained  resi- 
dence thereon,  in  the  meantime  obtaining  a 
divorce  from  the  entryman,  her  title  to  the 
land  will  be  held  superior  to  the  entry- 
man's  although  not  derived  from  the  mar- 
riage relation.  55-471 

Instructions  of  July  6,  1936,  absences 
from  homestead  lands  because  of  economic 
conditions  (act  of  Apr.  20,  1936,  49  Stat. 
1235).     (Cir.  No.  1396).  55-569 

Where  a  homestead  entryman  marries  a 
homestead  entrywoman  and  they  elect  to 
and  are  permitted  to  perform  the  residence 
requirements  on  his  entry,  upon  final  deci- 
sion holding  the  entryman's  entry  for  can- 
cellation for  failure  to  comply  with  the 
residence  requirements,  the  entrywoman 
should  be  required  to  show  cause  why  her 
entry  should  not  also  be  canceled.    56-320 

The  fact  that  under  the  community 
property  law  of  Arizona  the  husband  is 
the  statutory  agent  to  manage  and  con- 
trol the  property  does  not,  in  the  opinion 
of  the  Department,  affect  the  character  of 
the  interest  of  the  wife  as  an  owner  of 
community  property.  57-1 

By  virtue  of  the  Taylor  Grazing  Act  of 
1934  (48  Stat.  1269),  rights  of  settlement 
may  no  longer  be  initiated.  58-557 

Where  a  homestead  entry  is  made  on 
the  basis  of  a  patented  survey  plat,  the 
redesignation  of  the  land  in  a  subsequent 
survey  plat,  approved  between  the  date  of 
the  entry  and  the  date  of  the  patent,  will 
not  necessarily  control  in  the  interpreta- 
tion of  the  patent ;  and  the  patent,  where 
governed  by  the  plat  of  earlier  survey,  is 
subject  to  reformation.  (Secretary's  In- 
structions, M-33711,  June  20,  1946.) 

59-416 

Where  a  State  court  decision  beclouds 
the  title  of  the  Federal  Government  to 
lands  entered  by  a  homestead  entryman, 
the  Department  is  under  an  obligation  to 
its  homestead  entryman  to  protect  his  en- 
try by  appropriate  action.  59-416 

Where  the  land  within  the  record  posi- 
tion of  a  homestead  entry  is  partially  sub- 
merged, partially  owned  by  accretion  to 


private  riparian  lands,  and  its  title  par- 
tially beclouded  by  the  invalid  claim  of 
another  alleged  riparian  owner,  the  entry 
will  be  suspended  pending  a  segregative 
survey  and  the  quieting  of  title  to  the 
Government's  lands.  59--116 

Two  years  from  the  date  of  the  issuance 
of  the  register's  receipt  upon  the  final  entry 
of  any  tract  of  land  under  the  homestead 
laws,  the  entryman  is  entitled  to  receive 
a  patent  without  regard  to  whether  a  final 
certificate  has  been  issued.  The  running  of 
the  2-year  period  may  be  tolled,  however, 
if  within  that  time  the  entryman  has  re- 
ceived notice  of  a  protest  and  appeared  to 
seek  its  dismissal,  even  though  the  trial 
of  the  protest  is  not  commenced  within 
the  2-year  period.  59-458 

A  previous  homestead  entry,  canceled 
more  than  10  years  ago  for  failure  to 
comply  with  the  homestead  law,  cannot 
be  reinstated  and  its  statutory  life  ex- 
tended in  order  to  permit  compliance  with 
the  law.  60-217 

When  an  Alaska  homestead  entry  is  al- 
lowed prior  to  Aug.  10,  1949  (Public  Land 
Order  601,  14  F.R.  5048)  in  justifiable 
ignorance  of  the  fact  that  it  is  bisected 
by  a  highway  right-of-way  reservation, 
the  entryman,  when  he  submits  final  proof, 
should  not  be  required  to  select  one  of  the 
two  portions  of  land  into  which  the  tract 
is  divided,  and  relinquish  the  other,  but 
should  be  issued  a  patent  to  the  entire 
tract,  exclusive  only  of  the  land  covered 
by  the  highway  reservation.  60-447 

Where  2  years  have  elasped  after  the 
issuance  of  a  receipt  upon  a  final  home- 
stead entry  and  no  contest  or  protest  was 
pending  against  the  validity  of  the  entry 
at  the  end  of  the  2-year  period,  the  en- 
tryman is  entitled  to  the  issuance  of  a 
patent  on  the  entry,  even  though  after 
the  2-year  period  has  run,  a  mining  claim- 
ant asserts  the  existence  of  valid  con- 
flicting mining  claims  located  prior  to  the 
initiation  of  any  rights  to  the  land  by 
the  homestead  entryman.  61-374 

The  Department  cannot  infer  bad  faith 
on  the  part  of  a  homestead  entryman  from 
the  mere  fact  that  he  knew  several  build- 
ings belonging  to  a  third  party  were  on 
the  land  at  the  time  he  applied  for  entry. 

61-379 
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II.  APPLICANTS 

One  is  a  "proprietor"  within  the  mean- 
ing of  section  2289,  Revised  Statutes,  as 
amended,  who  enters  into  an  agreement  to 
purchase  land  and  takes  possession,  not- 
withstanding that  the  contract  included 
among  the  tracts  a  certain  tract  that  could 
not  be  conveyed,  if  he  accepts  a  deed  for 
the  tracts  that  were  subject  to  purchase 
under  the  agreement  .  Alfred  R.  Thomas 
(46L.D.  290).  53-181 

The  word  "proprietor"  as  that  term  is 
used  in  section  2289,  Revised  Statutes, 
simply  means  an  owner  of  land,  that  is, 
one  who  has  a  fee  simple  title  or  who  may 
acquire  such  title  by  carrying  out  his  own 
obligations  or  by  enforcing  a  vested  right. 
Siestreem  v.  Korn  (43  L.D.  200).  53-183 
One  who  acquires  more  than  160  acres  of 
land,  which  by  operation  of  law  becomes 
community  property  at  the  moment  of  its 
acquisition,  is  not  the  proprietor  of  more 
than  160  acres  within  the  meaning  of  the 
homestead  law  if  his  undivided  interest 
does  not  exceed  that  amount.  53-577 

Where  one  who  has  perfected  a  home- 
stead entry  under  section  6  of  the  enlarged 
homestead  act  applies  to  make  an  addi- 
tional entry  under  section  5  of  the  stock- 
raising  act,  he  is  only  required  to  show, 
as  to  residence,  that  at  the  time  of  filing 
application  he  owned  and  resided  in  good 
faith  upon  the  land  embraced  in  his  origi- 
nal enlarged  homestead  entry.         55-576 
An  applicant  for  an  original  homestead 
entry  under  section  2289,  Revised  Statutes, 
as  amended  by  the  act  of  Mar.  3,  1891 
(26  Stat.  1097),  who  at  the  date  of  such 
application   is    invested   by   operation   of 
the  community  property  law  with  a  one- 
half  undivided  interest  in  a  tract  of  land 
in  Arizona  of  more  than  320  acres  is  a 
proprietor  of  more  than  160  acres  within 
the  meaning  of  said  act  and  is  therefore 
disqualified  from  making  entry,  and  that 
disqualification  is  not  removed  by  the  mere 
fact  that  the  community  is  dissolved  by 
the  death  of  applicant's  co-owner.      57-1 
Where    a    homestead    applicant    whose 
application    was    rejected    because    of    a 
withdrawal  of  the  land  applied  for  lost 
an  opportunity  to  submit  a  new  applica- 
tion after  restoration  of  the  land  before 


a  conflicting  application  for  public  sale 
was  filed,  because  his  appeal  from  the 
original  rejection  was  mislaid  and  not 
acted  upon  for  5  years,  equity  requires 
cancellation  of  the  uncompleted  public  sale 
so  as  to  afford  the  homestead  applicant 
an  opportunity  to  file  a  new  application. 

61-158 

III.  APPLICATIONS 

The  pendency  of  an  application  to  make 
homestead  entry  does  not  preclude  like  ap- 
plications by  others  for  the  same  land,  and 
if  the  first  application  be  withdrawn  or 
rejected  for  any  reason  other  pending  ap- 
plications will  receive  recognition  in  the 
order  of  time  that  they  were  filed.  52-693 
Where  no  record  of  naturalization  can 
be  produced,  evidence  that  one  had  de- 
clared his  intention  of  becoming  a  citizen 
and  had  alleged  under  oath  in  an  applica- 
tion to  make  entry  of  public  land  that  he 
was  a  citizen  of  the  United  States  is  suffi- 
cient to  warrant  the  holding  in  a  land  case 
that  he  had  been  duly  naturalized  as  a 
citizen.     Boyd  v.  Thayer   (143  U.S.  135). 

53-648 
Instructions  of  July  11,  1933,  homestead 
applications  for  lands  in  patented  private 
land  claims  (dr.  No.  1305).  54-246 

A  homestead  application  filed  May 
8,  1934,  upon  land  not  returned  as  mineral 
land  though  embraced  in  a  placer  mining 
location,  may  be  considered  as  valid  and 
as  effectively  segregating  the  land  as  of 
the  date  of  filing  and  as  not  affected  by  the 
withdrawal  of  Nov.  26,  1934,  upon  relin- 
quishment of  the  mining  claim  by  the 
locators.  58-475 

No  good  reason  is  seen  for  questioning 
the  validity  of  a  homestead  application  on 
the  ground  that  the  applicant  joined  with 
others  in  endeavoring  to  establish  that  the 
land  was  mineral  in  character,  and  to  ini- 
tiate a  valid  right  of  possession  under  the 
mining  law,  and,  failing  in  that,  to  seek 
rights  and  a  title  under  a  law  under  which 
appropriate  disposition  thereof  may  be 
made.  58-475 

An  application  for  a  homestead  entry 
which  is  not  accompanied  by  the  required 
fee  and  commission  is  ineffective  until  the 
necessary  payments  are  made.  61-158 
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IV.  ASSIGNMENTS 

The  primary  and  fundamental  purpose  of 
the  remedial  act  of  Jan.  27,  1922  (42  Stat. 
359),  was  to  quiet  title  in  the  subsequent 
entryman  who  was  permitted  to  enter  land 
in  a  confirmed  entry,  erroneously  canceled, 
by  extending  the  exchange  of  entry  pro- 
vision of  that  act  to  the  original  entryman 
or  his  assignee,  but  it  was  not  intended 
that  its  benefits  should  inure  to  such  orig- 
inal entryman  or  his  assignee  who  had 
acquired  the  legal  title  to  the  same  land 
under  some  other  public  land  law.     52-181 

An  original  entryman  who,  after  the 
unauthorized  cancellation  of  his  entry,  ac- 
quires from  the  patentee  an  undivided  half 
interest  in  the  land,  becomes  seized  with 
an  interest  in  the  whole  of  the  premises 
and  is,  therefore,  estopped  from  invoking 
the  relief  which  the  act  of  Jan.  27,  1922 
(42  Stat.  359),  would  have  afforded  him 
had  the  title,  remained  in  another.     52-411 

One  who  contracts  to  acquire  the  title  to 
land  and  subsequently  conveys  to  a  third 
party  is  estopped  to  deny  that  he  had  title 
at  the  time  of  the  conveyance  where  the 
deed  is  passed  upon  the  assumption  of  title 
in  him  and  purports  to  convey  that  title. 

52-411 

V.  CANCELLATION  OF  ENTRY 

The  primary  and  fundamental  purpose 
of  the  remedial  act  of  Jan.  27,  1922  (42 
Stat.  359),  was  to  quiet  title  in  the  subse- 
quent entryman  who  was  permitted  to 
enter  land  in  a  confirmed  entry,  errone- 
ously canceled,  by  extending  the  exchange 
of  entry  provision  of  that  act  to  the  origi- 
nal entryman  or  his  assignee,  but  it  was 
not  intended  that  its  benefits  should  inure 
to  such  original  entryman  or  his  assignee 
who  had  acquired  the  legal  title  to  the 
same  land  under  some  other  public  land 
law.  52-181 

Where  an  entry,  after  the  issuance  of 
final  certificate  and  payment  of  purchase 
price,  was  canceled  for  a  reason  after- 
wards demonstrated  to  be  unsupported  by 
the  law  and  the  facts,  the  land  is  not  sub- 
ject to  a  further  disposal  by  the  Govern- 
ment to  anyone  other  than  the  home- 
steader. 53-454 

Departmental  holding  of  Aug.  11,  1931 
(53  I.D.  453),  that  where  an  entry,  after 
the  issuance  of  final  certificate  and  pay- 


ment of  purchase  price,  was  canceled  for 
a  reason  afterwards  demonstrated  to  be 
unsupported  by  the  law  and  the  facts,  the 
land  is  not  subject  to  a  further  disposal 
by  the  Government  to  anyone  other  than 
the  homesteader,  extended  to  include  one 
who  is  entitled  to  equitable  relief  by  rea- 
son of  having  placed  improvements  on  the 
land  and  was  the  holder  of  the  greater 
portion  of  the  outstanding  vested  interest 
of  the  homesteader.  53-469 

Public  land  included  in  a  State  irriga- 
tion district  and  burdened  with  an  obliga- 
tion to  pay  a  proportionate  share  of  irri- 
g  a  t  i  o  n  charges  is  unaffected  by  the 
withdrawal  order  (E.O.  No.  6910)  of 
Nov.  26,  1934,  which  order  declares  its  op- 
eration as  a  land  withdrawal  is  subject  to 
"existing  valid  rights".  55-445 

A  protest  against  an  existing  homestead 
entry  based  upon  an  equitable  title  to  the 
land  under  a  prior  entry,  erroneously  can- 
celed after  the  lapse  of  two  years  from 
the  date  of  final  receipt,  is  insufficient 
where  the  prior  entryman  and  his  trans- 
ferees have  acquiesced  in  the  erroneous 
cancellation  until  after  the  intervention  of 
an  adverse  claim  and  the  present  entryman 
sets  forth  facts  tending  to  show  that 
neither  the  prior  entryman  nor  his  trans- 
ferees have  asserted  any  claim  to  the  land 
since  its  erroneous  cancellation  and  have 
exercised  no  rights  of  ownership  thereover. 
The  burden  in  such  a  case  is  on  the  pro- 
testant  to  show  that  the  equitable  title 
acquired  by  the  prior  entryman  has  not 
been  abandoned  and  has  not  been  lost  by 
laches  in  asserting  it.  55-485 

After  the  lapse  of  two  years  from  the 
date  of  issuance  of  a  receiver's  receipt 
upon  a  final  entry  under  a  homestead  law, 
if  no  contest  or  protest  be  then  pending, 
the  Land  Department  is  required  by  sec- 
tion 7  of  the  act  of  Mar.  3,  1891  (26  Stat. 
1093),  to  issue  a  patent  for  the  land  em- 
braced in  the  entry,  and  its  action  in  there- 
after canceling  the  entry  for  failure  to 
comply  with  applicable  regulations  is  with- 
out authority  and  has  no  effect  on  the 
rights  of  the  entryman.  55-485 

Evidence  of  the  existence  of  mineralized 
vein  held  insufficient  to  warrant  cancella- 
tion of  a  homestead  entry  made  under  2289 
Revised  Statutes.  Mere  proximity  of  valu- 
able mines,  without  a  showing  that  the 
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veins  worked  intersect  the  claim,  is  insuffi- 
cient to  stamp  the  land  as  valuable  for 
mineral.  56-85 

A  homestead  entry  may  be  canceled 
where  it  is  shown  that  the  statutory  re- 
quirement with  respect  to  the  maintenance 
of  residence  has  not  been  met.         60-382 

A  mining  locator  of  mineral  land  em- 
braced in  a  subsisting  uncompleted  home- 
stead entry,  subsequently  patented  pur- 
suant to  the  act  of  July  17,  1914  (38  Stat. 
509),  who  has  acquired  the  title  of  the 
surface  entryman  may  execute  a  deed  of 
reconveyance  and,  upon  cancellation  of  the 
surface  patent,  receive  a  mineral  patent. 

61-106 

VI.  CLASSIFICATION 

Where  a  right  to  make  a  substitute  se- 
lection exists  under  the  saving  clause  of 
the  repealer  act  of  Mar.  3,  1905  (33  Stat. 
1264),  the  lands  selected  must  meet  the 
requirements  of  the  legislation  providing 
for  the  right,  namely,  the  act  of  June  4, 
1897,  as  amended  by  the  act  of  June  6, 
1900,  as  well  as  the  requirements  of  sec- 
tion 7  of  the  Taylor  Act.  Held:  1.  That 
lands  selected  in  satisfaction  of  an  out- 
standing substitute  selection  right  must 
be  "vacant  surveyed  nonmineral  public 
lands  which  are  subject  to  homestead  en- 
try *  *  *"  and  "proper  for  acquisition  in 
satisfaction  of  any  outstanding  *  *  *  ex- 
change *  *  *  rights  *  *  *"  2.  That  lands 
which  are  essentially  forest  lands,  unfit 
for  grazing,  and  so  mountainous,  rough, 
rocky  and  steep  that  even  if  cleared  of 
their  timber  they  would  be  unfit  for 
agriculture  and  impossible  of  cultivation 
cannot  be  classified  as  suited  or  subject 
to  homestead  entry.  3.  That  forest  lands 
which  have  a  value  for  conservation  and 
also  a  substantial  value  for  their  timber, 
which  are  sought  only  for  their  timber  and 
the  disposal  of  which  might  mean  immedi- 
ate liquidation  of  their  portion  of  this  ex- 
haustible natural  resource  are  affected  by 
a  public  interest  and  the  Secretary  has 
no  authority  to  restore  them  to  the  public 
domain  for  a  disposal  in  derogation  of  the 
purposes  of  the  withdrawal.  4.  That  the 
lands  here  selected,  not  being  subject  to 
homestead  entry  and  being  affected  by  a 
paramount  public  interest,  cannot  be  clas- 


sified as  proper  for  acquisition  in  satis- 
faction of  an  outstanding  substitute  selec- 
tion right  and  cannot  be  restored  to  the 
public  domain  for  disposal  as  such  public 
lands.  5.  That  an  isolated  tract  may  not 
be  released  for  a  use  contrary  to  the  pub- 
lic interest.  58-228 

Land  Department  (Interior  Depart- 
ment) practice  has  regarded  the  use  of 
lands  for  farming  or  for  agriculture  in  the 
broad  sense  as  satisfying  the  cultivation 
requirement  of  the  homestead  law  but  has 
not  permitted  homestead  entry  of  lands  in- 
capable of  being  rendered  cultivable  or  us- 
able for  such  farming,  for  example,  lands 
valuable  only  for  their  timber :  Held,  that 
in  the  act  of  June  6,  1900  (31  Stat.  614), 
the  Congress  used  the  term  "subject  to 
homestead  entry"  in  the  same  way  as  the 
Land  Department.  58-229 

Forest  lands  valuable  only  for  their  tim- 
ber and  too  mountainous  for  farming  or 
grazing  if  cleared  cannot  be  classified  as 
suitable  for  homestead  entry  and  therefore 
are  neither  subject  to  selection  under  for- 
est lieu  legislation  nor  proper  for  acquisi- 
tion in  satisfaction  of  an  outstanding 
exchange  right  under  section  7  of  the 
Taylor  Act  (48  Stat.  1269).  Further,  such 
lands  are  affected  by  a  public  interest  and 
may  not  be  restored  to  the  public  domain 
for  a  disposal  incompatible  with  the  pur- 
poses of  the  withdrawal  of  Nov.  26,  1934. 

58-272 

A  homestead  entry  can  properly  be  al- 
lowed for  a  tract  of  land  which,  consid- 
ered by  itself,  is  not  a  self-sufficient  eco- 
nomic unit  but  which,  when  its  use  in 
conjunction  with  other  available  lands  is 
considered,  does  constitute  a  self-sufficient 
unit.  60-296 

A  homestead  entry  is  properly  rejected 
for  land  in  the  floodway  of  a  river  which 
is  not  suitable  for  crop  production  because 
of  annual  floods  on  the  land.  60-296 

A  homestead  entry  will  not  be  permitted 
for  less  than  a  legal  subdivision,  but  in  spe- 
cial circumstances,  where  the  public 
interest  is  not  prejudiced,  a  segregative 
survey  of  an  area  less  than  a  legal  subdi- 
vision will  be  directed  in  order  to  permit 
the  entry  to  be  made.  60-296 
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VII.  COMMUTATION 

The  cultivation  requirements  for  a  com- 
muted homestead  entry  are  the  same  as 
those  for  an  ordinary  homestead  entry, 
i.e.,  the  entryman  must  cultivate  one- 
sixteenth  of  his  entry  in  the  second  year 
of  the  entry  and  one-eighth  of  the  entry  in 
the  third  year  of  the  entry  and  until  the 
submission  of  final  commutation  proof. 

60-457 
VIII.  CONTESTS 

The  Land  Department  is  chargeable 
with  knowledge  as  to  what  homestead, 
final  proof  discloses,  and  one  who  is  per- 
mitted to  prosecute  a  contest,  after  proof 
has  been  submitted,  with  the  understand- 
ing that  should  his  allegations  be  proven 
cancellation  of  the  entry  would  be  war- 
ranted, will  not  be  denied  the  rights  of  a 
successful  contestant  because  the  charges 
did  not  allege  any  material  fact  not  pre- 
viously shown  by  the  final  proof.       52-144 

Under  section  2297,  Revised  Statutes,  as 
amended  by  the  act  of  June  6,  1912  (37 
Stat.  123),  an  entry  is  subject  to  contest  on 
the  first  day  following  the  expiration  of 
the  six  months'  period,  where  the  entry- 
man  fails  to  establish  residence  within  six 
months  after  the  date  of  the  entry.     52-185 

Where  an  entryman,  after  having  timely 
established  residence,  abandons  his  entry 
for  more  than  six  months,  his  default  com- 
mences from  the  date  of  abandonment,  and 
a  contest  may  be  initiated  under  section 
2297,  Revised  Statutes,  as  amended  by  the 
act  of  June  6,  1912  (37  Stat.  123),  immedi- 
ately after  the  expiration  of  six  months 
and  one  day  from  the  date  of  the  abandon- 
ment. 52-185 

Where  the  original  notice  of  contest,  is- 
sued by  the  register,  is  permitted  to  remain 
in  his  office,  and  an  unsigned  copy  thereof 
is  served  upon  a  homestead  entryman,  the 
purported  copy  is  not  a  legal  notice,  and 
the  contest  in  due  time  will  abate  in  ac- 
cordance with  Rule  8  of  Practice.     52-576 

The  contest  or  protest  mentioned  in  the 
proviso  to  section  7  of  the  act  of  Mar. 
3,  1891  (26  Stat.  1095)  has  reference  to  a 
proceeding  initiated  against  the  entry,  and 
a  mere  communication  of  protest  is  not 
sufficient  to  stop  the  running  of  the  statute. 

52-648 


Where  adverse  proceedings  have  been 
brought  against  a  homestead  entry  charg- 
ing that  the  land  is  covered  by  valid  and 
existing  mining  claims,  the  mineral  claim- 
ant whose  entry  for  such  claims  has 
erroneously  been  allowed  over  the  existing 
homestead  entry  should  be  permitted  to 
intervene  in  the  proceedings  and,  should 
the  charges  be  proved  and  the  homestead 
entry  canceled,  the  invalidating  cause  of 
the  mineral  entry  is  thereby  removed  and 
it  will  be  permitted  to  stand.  53-379 

The  requirement  in  section  2  of  the  act 
of  May  14,  1880  (21  Stat.  140),  that  the 
successful  contestant  of  an  entry  must  pay 
the  cancellation  fee  of  $1  as  a  condition  to 
making  entry  of  the  land  so  contested  is 
not  abrogated  by  reason  of  the  fact  that  he 
does  not  exercise  the  preference  right  of 
entry  granted  by  the  act  within  the  allowed 
period  of  30  days  from  notice,  but  applies 
to  make  entry  after  such  period  has  termi- 
nated. 55-87 

One  who  simultaneously  files  a  relin- 
quishment of  a  contested  homestead  entry 
and  his  application  for  the  land  so  re- 
linquished cannot  excuse  his  neglect  in  not 
questioning  the  sufficiency  of  the  contest 
affidavit  on  the  ground  that  he  had  no 
opportunity  to  inspect  it  or  because  a  copy 
thereof  was  not  served  upon  him,  since  the 
contest  papers  are  either  open  for  inspec- 
tion at  the  local  office,  or,  if  transmitted 
to  the  General  Land  Office,  certified  copies 
may  be  procured.  55-105 

Instructions  of  Mar.  26,  1935,  concern- 
ing preference  right  of  entry  of  successful 
contestant  as  affected  by  general  with- 
drawal orders,  E.O.  No.  6910  of  Nov.  26, 
1934,  and  E.O.  No.  6964  of  Feb.  5,  1935. 
(Cir.  No.  1352.)  55-244 

An  entryman's  absence  from  the  home- 
stead due  to  judicial  restraint  is  not  an 
abandonment  of  the  land,  rendering  the 
entry  subject  to  contest,  and  final  proof 
may  be  submitted  during  the  statutory 
lifetime  of  the  entry.  55-471 

Where  it  is  established  that  an  entry- 
man's  wife  supplied  the  money  by  which 
the  relinquishment  of  a  former  entryman 
was  obtained,  and  later,  in  reliance  upon 
assurance  from  the  entryman  (at  the  time 
serving  a  term  in  the  penitentiary  for 
commission  of  crime,  and  a  divorce  being 
contemplated   by   both    parties)  that   the 
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entry  was  hers,  returned  to  the  land,  im- 
proved it  and  has  since  maintained  resi- 
dence thereon,  in  the  meantime  obtaining  a 
divorce  from  the  entryman,  her  title  to 
the  land  will  be  held  superior  to  the  entry- 
man's  although  not  derived  from  the 
marriage  relation.  55^471 

A  protest  against  an  existing  homestead 
entry  based  upon  an  equitable  title  to  the 
land  under  a  prior  entry,  erroneously  can- 
celed after  the  lapse  of  two  years  from  the 
date  of  final  receipt,  is  insufficient  where 
the  prior  entryman  and  his  transferees 
have  acquiesced  in  the  erroneous  cancella- 
tion until  after  the  intervention  of  an  ad- 
verse claim  and  the  present  entryman  sets 
forth  facts  tending  to  show  that  neither 
the  prior  entryman  nor  his  transferees 
have  asserted  any  claim  to  the  land  since 
its  erroneous  cancellation  and  have  exer- 
cised no  rights  of  ownership  thereover. 
The  burden  in  such  a  case  is  on  the  pro- 
testant  to  show  that  the  equitable  title 
acquired  by  the  prior  entryman  has  not 
been  abandoned  and  has  not  been  lost  by 
laches  in  asserting  it.  55^85 

Contestant  alleging  intent  to  acquire 
title  to  the  land  contested  under  the  act 
of  June  28,  1934  (48  Stat.  1269),  may  be 
qualified  under  section  7  of  said  act,  as 
amended  by  the  act  of  June  26,  1936  (49 
Stat.  1976),  to  make  entry  under  some 
applicable  public  land  law.  There  is  no 
ground,  therefore,  for  dismissing  the  con- 
test for  failure  of  the  contestant  to  show 
that  he  is  qualified  to  acquire  title  to  the 
land.  The  question  whether  contestant 
may  exercise  a  preference  right  is  not 
properly  before  the  Department  until  it  is 
attempted  to  be  exercised.  57-1 

Where  contestant  establishes  that  con- 
testee  was  disqualified  as  a  homestead 
entryman  by  reason  of  ownership  of  more 
than  160  acres  of  land  acquired  by  devise 
or  from  one  whose  estate  has  not  been  par- 
titioned or  probated,  to  impose  upon  the 
contestant  the  burden  of  further  proving 
that  there  is  no  possibility  of  the  proof  of 
debts  against  the  estate  to  which  the  land 
might  be  subject  is  an  onerous  requirement 
and  unnecessary  to  establish  prima  facie 
the  entryman's  disqualifications.  The  ex- 
istence of  such  debts  should  be  peculiarly 
within  the  knowledge  of  the  contestee,  and 
if  they  are  such  that  affect  the  title  and 


estate  of  contestee,  the  burden  should  be 
on  contestee  to  allege  and  prove  them. 
Heirs  of  DeWolf  v.  Moore  (37  L.D.  110) 
cited  and  applied.  57-1 

Land  not  returned  as  mineral  is  prima 
facie  subject  to  be  entered  under  the  laws 
applicable  to  entry  of  agricultural  land, 
and  the  burden  is  on  a  mineral  claimant 
to  contest  the  homestead  application  and 
show  the  contrary.  58-475 

Two  years  from  the  date  of  the  issuance 
of  the  register's  receipt  upon  the  final 
entry  of  any  tract  of  land  under  the  home- 
stead laws,  the  entryman  is  entitled  to  re- 
ceive a  patent  without  regard  to  whether 
a  final  certificate  has  been  issued.  The 
running  of  the  2-year  period  may  be  tolled, 
however,  if  within  that  time  the  entryman 
has  received  notice  of  a  protest  and  ap- 
peared to  seek  its  dismissal,  even  though 
the  trial  of  the  protest  is  not  commenced 
within  the  2-year  period.  59-458 

An  application  to  contest  a  homestead 
entry  which  asserts  that  the  entryman 
"has  never  resided  on  said  farm"  raises 
the  issue  of  whether  the  entryman  has 
complied  with  the  statutory  requirement 
respecting  the  maintenance  of  residence  on 
the  land.  60-382 

IX.  CULTIVATION 

Instructions  of  Sept.  11, 1935,  as  to  elimi- 
nation of  cultivation  on  certain  home- 
steads. Forest,  Reclamation,  and  Alaska 
excepted.     (Cir.  No.  1368.)  55-347 

The  cultivation  requirements  for  a  com- 
muted homestead  entry  are  the  same  as 
those  for  an  ordinary  homestead  entry, 
i.e.,  the  entryman  must  cultivate  one- 
sixteenth  of  his  entry  in  the  second  year 
of  the  entry  and  one-eighth  of  the  entry 
in  the  third  year  of  the  entry  and  until 
the  submission  of  final  commutation  proof. 

60-457 

X.  FINAL  PROOF 

The  perfection  of  a  husband's  homestead 
entry  by  a  deserted  wife  pursuant  to  the 
act  of  Oct.  22,  1914  (38  Stat.  766) ,  does  not 
operate,  of  itself,  to  restore  his  rights  under 
the  homestead  laws,  including  the  right  to 
claim  credit  for  military  service.         52-43 

Under  the  act  of  Oct.  22,  1914  (38  Stat. 
766),  a  deserted  wife  is  entitled  to  credit 
for  the  military  service  of  her  husband 
when  submitting  final  proof  upon  an  entry 
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made  by  him  or  initiated  by  him  as  a 
settler,  but  the  act  has  no  application  to 
a  case  where  she  makes  entry  in  her  own 
right.  52-43 

The  Land  Department  is  chargeable  with 
knowledge  as  to  what  homestead  final  proof 
discloses,  and  one  who  is  permitted  to 
prosecute  a  contest,  after  proof  has  been 
submitted,  with  the  understanding  that 
should  his  allegations  be  proven  cancella- 
tion of  the  entry  would  be  warranted,  will 
not  be  denied  the  rights  of  a  successful 
contestant  because  the  charges  did  not 
allege  any  material  fact  not  previously 
shown  by  the  final  proof.  52-144 

Where  the  law  has  been  otherwise  com- 
plied with,  failure  to  submit  final  proof 
within  ten  days  following  the  advertised 
date  for  the  taking  of  proof,  as  authorized 
by  the  act  of  Mar.  2,  1889  (25  Stat.  854), 
will  not  prevent,  in  the  absence  of  an  ad- 
verse claim,  submission  of  a  meritorious 
case  to  the  Board  of  Equitable  Adjudica- 
tion, and  republication  will  not  be  required. 

52-207 

Section  2291,  Revised  Statutes,  contem- 
plates that  a  homestead  entryman  shall, 
upon  the  submission  of  final  proof,  appear 
personally  before  the  proof-taking  officer, 
and  an  exception  to  that  requirement  for 
the  purpose  of  granting  equitable  con- 
sideration to  a  mortgagee  will  be  con- 
sidered only  upon  a  showing  that  the 
testimony  of  the  entryman  cannot  be 
obtained.  52-514 

Instructions  of  May  20,  1932,  extension 
of  period  for  submission  of  final  proof  on 
homestead  entries  under  act  of  May  13, 
1932  (47  Stat.  153).     (Cir.  No.  1269.) 

53-663 

Instructions  of  Oct.  4,  1935,  as  to  home- 
stead proof  by  disabled  World  War  veter- 
ans.    (Cir.  No.  1371.)  55-352 

An  entryman's  absence  from  the  home- 
stead due  to  judicial  restraint  is  not  an 
abandonment  of  the  land,  rendering  the 
entry  subject  to  contest,  and  final  proof 
may  be  submitted  during  the  statutory  life- 
time of  the  entry.  55^71 

Upon  tender  of  final  proof  upon  an  agri- 
cultural entry,  final  receipt  and  final  cer- 
tificate should  not  be  issued  where  the 
land  applied  for  includes  an  indefinite 
fraction  of  legal  subdivisions,  not  suscepti- 


ble of  proper  description  without  segrega- 
tion survey,  and  no  basis  under  paragraph 
37(c)  of  the  Mining  Regulations  has  been 
shown  for  such  survey.  In  such  case  the 
entryman  should  be  called  upon  to  make 
such  showing.  55-485 

Where  final  proof  on  a  homestead  entry 
is  rejected  because  of  insufficient  showing 
as  to  compliance  with  law,  a  supplemental 
showing  by  ex  parte  affidavits  may  be  ac- 
cepted, without  requiring  new  publication 
of  notice,  where  the  defect  has  since  been 
cured  and  the  Government  is  satisfied  of 
the  entryman's  good  faith  (Case  of  Roscoe 
L.  Wykoff,  43  L.D.  66,  cited).  55-572 

XI.   LANDS  SUBJECT  TO 

Land  in  the  actual  and  peaceable  posses- 
sion of  a  mineral  claimant  in  apparent 
good  faith  under  claim  of  right  to  which 
he  can  acquire  a  valid  possession  or  title 
under  applicable  laws  is  not  subject  to 
homestead  entry  by  another.  52-715 

By  a  long-settled  rule  of  the  Land  De- 
partment,  homestead  claimants  are 
charged  with  knowledge  that  land  in  the 
actual  possession  and  occupancy  of  one 
under  claim  of  right  or  color  of  title  is  not 
subject  to  entry  by  another.  54-112 

Regulations  of  Sept.  18, 1933,  in  re  ceded 
Chippewa  Indian  lands,  Minnesota,  re- 
stored to  homestead  entry  from  withdrawal 
(Cir.  No.  1313).  54-289 

Land  department  (Interior  Department) 
practice  has  regarded  the  use  of  lands  for 
farming  or  for  agriculture  in  the  broad 
sense  as  satisfying  the  cultivation  require- 
ment of  the  homestead  law  but  has  not 
permitted  homestead  entry  of  lands  inca- 
pable of  being  rendered  cultivable  or  usable 
for  such  farming,  for  example,  lands 
valuable  only  for  their  timber.  Held: 
That  in  the  act  of  June  6,  1900  (31  Stat. 
614)  the  Congress  used  the  term  "subject 
to  homestead  entry"  in  the  same  way  as 
the  land  department.  58-229 

Lands  which  were  within  the  primary 
limits  of  the  grant  to  the  Northern  Pacific 
Railroad  Company  and  were  released  by 
the  company  to  the  United  States  pursuant 
to  the  act  of  Sept.  18,  1940  (54  Stat.  954; 
49  U.S.C.  65),  are  not  subject  to  entry 
under  the  homestead  laws  in  the  absence 
of  a  determination  by  the  Congress  or  the 
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Department  as  to  when  and  how  such 
restored  lands  shall  be  opened  for  disposal. 

60-194 

Where  lands  subject  to  an  existing  home- 
stead entry  are  withdrawn  under  the  Rec- 
lamation Act,  the  withdrawal  becomes 
effective  as  to  such  land  without  any  fur- 
ther order  as  soon  as  the  existing  entry 
is  canceled,  and  the  land  is  thereafter  no 
longer  subject  to  homestead  entry  while 
remaining  so  withdrawn.  60-217 

An  application  for  a  homestead  entry 
should  be  rejected  where  the  land  applied 
for   is    included   in   an   entry   of   record. 

60-458 

An  application  for  homestead  entry  on 
land  under  withdrawal  is  nugatory  and 
cannot  be  given  life  subsequent  to  its  date 
of  filing,  even  by  a  restoration  of  the  land 
during  pendency  of  an  appeal  from  its 
rejection.  61-157 

The  improvement  of  public  land  without 
authority  of  law  or  under  any  claim  of 
right  or  color  of  title  does  not  constitute 
an  appropriation  of  the  land  that  will  take 
it  out  of  the  class  of  lands  subject  to 
homestead  entry.  61-379 

XII.  MILITARY  SERVICE 

The  perfection  of  a  husband's  homestead 
entry  by  a  deserted  wife  pursuant  to  the 
act  of  Oct.  22,  1914  (38  Stat.  766),  does 
not  operate,  of  itself,  to  restore  his  rights 
under  the  homestead  laws,  including  the 
right  to  claim  credit  for  military  service. 

52-43 

Under  the  act  of  Oct.  22,  1914  (38  Stat. 
766),  a  deserted  wife  is  entitled  to  credit 
for  the  military  service  of  her  husband 
when  submitting  final  proof  upon  an  entry 
made  by  him  or  initiated  by  him  as  a  set- 
tler, but  the  act  has  no  application  to  a 
case  where  she  makes  entry  in  her  own 
right.  52-43 

Section  2305,  Revised  Statutes,  as  ex- 
tended by  the  act  of  Feb.  25,  1919  (40 
Stat.  1161),  grants  credit,  in  lieu  of  resi- 
dence, to  a  homestead  entryman  upon  his 
submission  of  final  proof,  where  he  had 
been  discharged  from  military  service  on 
account  of  wounds  received  or  disability 
incurred  in  line  of  duty,  to  the  extent  of 
the  term  of  his  enlistment,  without  refer- 
ence to  the  length  of  time  he  may  have 
served.  52-214 


An  entryman  who  enlisted  and  served  90 
days  during  the  war  with  Germany  and 
her  allies  is  entitled,  under  section  2305, 
Revised  Statutes,  as  amended,  to  credit  for 
the  full  period  of  his  service  under  that 
enlistment,  although  such  term  did  not  ex- 
pire until  after  the  war  ceased.        52-473 

Regulations  of  Jan.  21,  1929,  soldiers' 
and  sailors'  homestead  rights.  (Cir.  No. 
302  (49  L.D.  118)  revised.)  52-534 

Instructions  of  May  6,  1930,  credit  for 
military  service  in  certain  Indian  wars, 
granted  to  homestead  settlers  and  entry- 
men.     (Cir.  No.  1218.)  53-102 

The  fact  that  a  soldier  or  sailor  was  dis- 
honorably discharged  from  a  subsequent 
reenlistment  will  not  defeat  his  right  to 
credit  toward  residence  on  a  homestead 
entry  under  section  2304,  Revised  Statutes, 
as  extended  by  the  act  of  Feb.  25,  1919  (40 
Stat.  1161),  for  service  of  ninety  days  or 
more  during  a  prior  enlistment  from 
which  he  received  an  honorable  discharge. 

53-649 

Instructions  of  Mar.  31,  1933,  in  re  credit 
to  homestead  settlers  and  entrymen  for 
military  service  in  Indian  wars  extended 
to  soldiers'  widows  (Cir.  No.  1296),  citing 
Cir.  No.  1218  (53  I.D.  102).  54-199 

Instructions  of  July  28,  1933,  as  to 
furnishing  data  concerning  military  serv- 
ice in  connection  with  final  proofs  (Cir. 
No.  1307).  54-263 

An  enlisted  man,  discharged  upon  condi- 
tion that  he  reenlist  to  serve  three  years 
and  who  shortly  after  reenlistment  de- 
serted, was  not  ''honorably  discharged" 
within  the  meaning  of  section  2304  of  the 
Revised  Statutes,  and  no  rights  under  sec- 
tion 2307  can  be  predicated  upon  his  mili- 
tary service.  55-108 

Instructions  of  Oct.  4,  1935,  as  to  home- 
stead proof  by  disabled  World  War  vet- 
erans.    (Cir.  No.  1371.)  55-352 

Applicant  for  homestead  entry  entered 
military  service  while  an  appeal  was  pend- 
ing before  the  Department  from  the  deci- 
sion of  the  Commissioner  of  the  General 
Land  Office  rejecting  his  application. 
Held,  (1)  where  an  appeal  is  filed  and  per- 
fected by  an  applicant  for  homestead  entry 
prior  to  his  entrance  into  the  military 
service,  action  on  the  appeal  in  the  regular 
course  is  not  stayed  by  notice  of  military 
service;    (2)   in  order  for  administrative 
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action  to  be  suspended  in  a  public  land 
proceeding  involving  a  person  in  the  mili- 
tary service  it  must  appear  that  if  action 
is  taken  in  the  regular  course  the  initiated 
or  acquired  rights  of  such  a  person  may, 
by  reason  of  the  fact  that  he  is  in  the  mili- 
tary service,  be  prejudiced  thereby;  (3) 
where  an  applicant  for  homestead  entry  in 
the  military  service  is  entitled  by  depart- 
mental regulations  to  a  rehearing  but,  be- 
fore filing  and  perfecting  a  motion  for 
rehearing,  he  requests  that  final  action  on 
the  entry  be  suspended  during  the  period 
of  his  military  service,  action  on  the  re- 
hearing will  be  suspended  during  the 
period  of  military  service,  unless  the  ap- 
plicant subsequently  elects  to  proceed  with 
the  case  during  his  service  period.      58-138 

The  benefits  of  the  Soldiers'  and  Sailors' 
Civil  Relief  Act  of  1940  (54  Stat.  1178, 
1187;  50  U.S.C.,  App.,  (1948  ed.)  561))  — 
the  nonforfeiture  clause  (section  501)  ;  the 
provision  granting  credit  towards  residence 
(section  502)  ;  and  the  provision  permitting 
final  proof  without  further  residence  (sec- 
tion 503(2)) — are  not  available  to  a  per- 
son whose  entry  was  canceled  prior  to  the 
enactment  of  the  Soldiers'  and  Sailors' 
Civil  Relief  Act  of  Oct.  17, 1940.  59-485 

Under  the  act  of  Feb.  25,  1919  (40  Stat. 
1181 ;  43  U.S.C.  272a),  the  time  of  military 
service  during  World  War  I  is  deducted 
from  the  time  otherwise  required  to  perfect 
title,  but  residence  of  at  least  7  months  dur- 
ing a  particular  year  (i.e.,  a  consecutive 
period  of  12  months)  must  be  shown  before 
patent  can  issue.  59-485 

XIII.  MINERAL  LANDS 

The  Land  Department  has  nothing  to  do 
with  the  question  of  the  performance  of 
annual  assessment  work  on  mining  loca- 
tions made  upon  lands  that  continue  to  be 
subject  to  location,  entry,  and  purchase 
under  the  mining  laws,  and  an  agricultural 
claimant  cannot  take  advantage  of  de- 
faults of  that  character.  52-519 

Where  adverse  proceedings  have  been 
brought  against  a  homestead  entry  charg- 
ing that  the  land  is  covered  by  valid  and 
existing  mining  claims,  the  mineral  claim- 
ant whose  entry  for  such  claims  has  erron- 
eously been  allowed  over  the  existing  home- 
stead entry  should  be  permitted  to 
intervene  in  the  proceedings  and,  should 


the  charges  be  proved  and  the  homestead 
entry  canceled,  the  invalidating  cause  of 
the  mineral  entry  is  thereby  removed  and 
it  will  be  permitted  to  stand.  53-379 

Evidence  of  the  existence  of  mineralized 
vein  held  insufficient  to  warrant  cancella- 
tion of  a  homestead  entry  made  under  2289 
Revised  Statutes.  Mere  proximity  of  val- 
uable mines,  without  a  showing  that  the 
viens  worked  intersect  the  claim,  is  insuf- 
ficient to  stamp  the  land  as  valuable  for 
mineral.  56-85 

A  claimant  of  land  cannot  be  heard  to  say 
he  has  a  right  to  make  homestead  entry 
thereof  and  at  the  same  time  assert  that 
he  has  a  right  thereto  by  virtue  of  a  prior 
placer  mining  location,  but  if  he  files  a 
proper  application  to  make  homestead  en- 
try it  has  the  legal  effect  of  an  abandon- 
ment of  all  estate,  right  or  interest  he  may 
have  in  the  prior  mining  location.     58-474 

Land  not  returned  as  mineral  is  prima 
facie  subject  to  be  entered  under  the  laws 
applicable  to  entry  of  agricultural  land, 
and  the  burden  is  on  a  mineral  claimant 
to  contest  the  homestead  application  and 
show  the  contrary.  58-475 

No  good  reason  is  seen  for  questioning 
the  validity  of  a  homestead  application  on 
the  ground  that  the  applicant  joined  with 
others  in  endeavoring  to  establish  that  the 
land  was  mineral  in  character,  and  to  ini- 
tiate a  valid  right  of  possession  under  the 
mining  law,  and,  failing  in  that,  to  seek 
rights  and  a  title  under  a  law  under  which 
appropriate  disposition  thereof  may  be 
made.  58-475 

Where  proceedings  were  brought  charg- 
ing the  invalidity  of  a  placer  mining  claim 
located  on  account  of  borate  mineral  and 
one  of  the  locators  who  had  settled  upon 
and  improved  the  land  prior  to  the  with- 
drawal of  Nov.  26,  1934,  filed  an  applica- 
tion to  make  homestead  entry  thereof  alleg- 
ing the  land  was  nonmineral,  and  upon 
dismissal  of  the  proceedings,  the  applicant 
and  his  co-locators  expressed  the  view  that 
no  discovery  had  been  made  and  their 
willingness  to  relinquish  the  mining  claim  ; 
Held,  that  in  order  that  the  mining  claim 
may  be  deemed  entirely  extinguished,  in 
the  absence  of  an  adjudication  in  a  proper 
proceeding  that  it  is  void,  all  present  record 
claimants  of  the  mining  title  must  either 
join  in  a  relinquishment  of  the  claim  to  the 
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United  States  or  convey  their  individual 
interest  therein  to  the  homestead  appli- 
cant, who  thereupon  may  file  such  a  re- 
linquishment and  thereby  remove  all 
question  as  to  the  propriety  of  allowing 
the  homestead  entry  by  reason  of  the 
existence  of  any  mineral  not  subject  to 
reservation.  58-475 

XIV.  PREFERENCE  RIGHTS 

Where  the  heirs  of  a  deceased  contestant 
have  made  homestead  entry  in  the  exercise 
of  the  preference  right,  the  requirements 
of  the  law  may  be  fulfilled  by  one  of  the 
heirs  for  the  benefit  of  all  the  heirs  not- 
withstanding that  he  be  a  minor.        52-79 

The  preference  right  accorded  a  success- 
ful contestant  is  personal  and  nonassign- 
able, and  a  waiver  thereof  will  not 
constitute  such  a  valuable  consideration 
for  a  mortgage  as  to  confer  upon  the 
mortgagee  any  rights  in  the  land  which 
will  receive  recognition  by  the  department. 

52-144 

Departmental  holding  of  Aug.  11,  1931 
(53  I.D.  453),  that  where  an  entry,  after 
the  issuance  of  final  certificate  and  pay- 
ment of  purchase  price,  was  canceled  for  a 
reason  afterwards  demonstrated  to  be  un- 
supported by  the  law  and  the  facts,  the 
land  is  not  subject  to  a  further  disposal  by 
the  Government  to  anyone  other  than  the 
homesteader,  extended  to  include  one  who 
is  entitled  to  equitable  relief  by  reason  of 
having  placed  improvements  on  the  land 
and  was  the  holder  of  the  greater  portion 
of  the  outstanding  vested  interest  of  the 
homesteader.  53-489 

The  requirement  in  section  2  of  the  act 
of  May  14,  1880  (21  Stat.  140),  that  the 
successful  contestant  of  an  entry  must  pay 
the  cancellation  fee  of  $1  as  a  condition  to 
making  entry  of  the  land  so  contested  is 
not  abrogated  by  reason  of  the  fact  that 
he  does  not  exercise  the  preference  right 
of  entry  granted  by  the  act  within  the 
allowed  period  of  30  days  from  notice, 
but  applies  to  make  entry  after  such  period 
has  terminated.  55-87 

A  waiver  or  withdrawal  of  preference 
right  to  enter  is  not  governed  by  the  act 
of  May  14,  1880  (21  Stat.  140).  The  filing 
of  a  waiver  of  preference  right  before  the 
end  of  the  preference  right  period  can  be 
held  to  be  a  mere  notice  of  intention  not 


to  take  advantage  of  that  preference  right, 
and  if  nothing  is  done  in  reliance  upon  the 
same  it  can  be  withdrawn  and  the  prefer- 
ence right  exercised.  56-76 

XV.  RELINQUISHMENT 

Where  an  entryman,  after  having  timely 
established  residence,  abandons  his  entry 
for  more  than  six  months,  his  default 
commences  from  the  date  of  abandonment, 
and  a  contest  may  be  initiated  under  sec- 
tion 2297,  Revised  Statutes,  as  amended  by 
the  act  of  June  6,  1912  (37  Stat.  123),  im- 
mediately after  the  expiration  of  six 
months  and  one  day  from  the  date  of  the 
abandonment.  52-185 

One  who  relinquishes  a  homestead  entry, 
then  covered  by  an  application  for  an  oil 
and  gas  prospecting  permit,  and  applies  to 
make  a  second  entry  for  the  same  land 
under  the  act  of  Sept.  5,  1914  (38  Stat. 
712),  has  merely  the  status  of  a  homestead 
applicant  for  land  covered  by  a  prior  per- 
mit application,  notwithstanding  that  the 
relinquishment  and  the  second  entry  appli- 
cation were  filed  simultaneously.      52-199 

A  homestead  entry  allowed  for  land 
within  a  pending  swampland  selection  is 
an  entry  erroneously  allowed  within  the 
contemplation  of  the  repayment  act  of 
June  16,  1880  (21  Stat.  287),  and  a  re- 
linquishment of  the  entry  filed  because  of 
the  conflict  constitutes  merely  a  waiver  of 
the  claim  for  the  purpose  of  securing  a 
return    of    the    fees    improperly    applied. 

53-254 

One  who  simultaneously  files  a  relin- 
quishment of  a  contested  homestead  entry 
and  his  application  for  the  land  so  re- 
linquished cannot  excuse  his  neglect  in  not 
questioning  the  sufficiency  of  the  contest 
affidavit  on  the  ground  that  he  had  no 
opportunity  to  inspect  it  or  because  a  copy 
thereof  was  not  served  upon  him,  since  the 
contest  papers  are  either  open  for  inspec- 
tion at  the  local  office,  or,  if  transmitted 
to  the  General  Land  Office,  certified  copies 
may  be  procured.  55-105 

The  wife  of  an  entryman  who  has  ob- 
tained a  divorce  from  him  for  other  cause 
than  voluntary  abandonment  or  desertion 
is  not  qualified  as  a  deserted  or  abandoned 
wife  within  the  terms  of  the  act  of  Oct. 
22,  1914  (38  Stat.  766),  and  accordingly 
is   not  entitled,   under   the  provisions   of 
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said  act,  to  submit  proof  upon  and  obtain 
patent  to  such  an  entry.  55-471 

XVI.  RESIDENCE 

Instructions  of  Mar.  22, 1929,  homestead 
entries  ;  absence  because  of  grasshopper  or 
cricket  invasion,  act  of  Feb.  9,  1929  (45 
Stat.  1156).     (Cir.  No.  1185.)  52-588 

A  settler  on  unsurveyed  public  land,  who 
has  placed  his  claim  of  record  as  author- 
ized by  the  act  of  July  3,  1916  (39  Stat. 
341),  and  the  departmental  regulations  of 
July  27,  1916  (45  L.D.  320),  has  brought 
his  claim  within  the  purview  of  section  3 
of  the  act  of  Mar.  2,  1889  (25  Stat.  854). 

53-39 

The  term  "homesteader"  as  used  in  the 
proviso  to  the  act  of  Feb.  25,  1919  (40 
Stat.  1153),  which  authorized  reduction  of 
the  residence  requirement  under  the 
homestead  law  for  climatic  reasons,  in- 
cludes homestead  settlers  on  unsurveyed 
lands  who  file  in  the  local  office  notice  of 
the  approximate  location  of  the  lands  set- 
tled upon  and  claimed.  53-96 

Instructions  of  May  16,  1930,  prolonged 
absences  from  settlement  claims  on  ac- 
count of  climatic  conditions.  Cir.  636  (47 
L.D.  95)  and  Cir.  541,  July  16,  1926,  modi- 
fied.    (Cir.  No.  1219.)  53-103 

Instructions  of  Mar.  26,  1932,  leave  of 
absence  from  homesteads  in  drought 
stricken  areas  under  act  of  Mar.  2,  1932 
(47  Stat.  59).     (Cir.  No.  1265.)         53-621 

"Actual  residence"  under  the  homestead 
laws  means  physical  occupation  of  the 
premises ;  it  means  precisely  the  same 
thing  as  actual  inhabitancy  for  seven 
months  each  year,  subject  to  proper  credit 
for  military  service.  54-426 

The  expressions  "have  actually  resided" 
and  "actual  permanent  residence,"  as  used 
in  sees.  2291  and  2297,  Revised  Statutes, 
as  amended  by  the  act  of  June  6,  1912  (37 
Stat.  123),  contemplate  the  performance  of 
actual  residence  as  distinguished  from 
constructive  residence.  54-426 

Where  an  entryman  is  a  single  person 
without  family,  the  physical  occupation 
and  personal  presence  must  be  that  of 
himself,  but  this  Department  has  repeat- 
edly held  that  the  home  of  an  entryman  is 
presumptively  where  his  family  resides, 
and  absence  from  the  entry  of  the  entry- 
man  for  the  purpose  of  maintaining  his 


family,  though  in  some  instances  covering 
several  unbroken  years,  is  excusable  and 
does  not  break  the  continuity  of  residence 
where  his  family  continued  to  reside  upon 
the  homestead.  54^26 

Regulations  of  June  15,  1934,  to  govern 
absences  from  homestead  lands  on  account 
of  economic  conditions  (Cir.  No.  1326). 

54-515 

Instructions  of  July  5,  1935,  absences 
from  homestead  lands  ( Cir.  No.  1361 ) . 

55-292 

Where,  following  approval  and  accept- 
ance by  the  Department  of  final  proof  sub- 
mitted by  an  entryman  under  section  5  of 
the  enlarged  homestead  act,  the  entryman 
applies  to  make  additional  homestead 
entry  under  section  6  of  the  stock-raising 
homestead  act,  it  is  within  the  province 
of  the  Department  to  inquire  into,  and  the 
entryman  may  be  required  to  show,  all 
the  facts  and  circumstances  relating  to  the 
character  and  extent  of  his  residence  upon 
the  land  embraced  in  the  original  entry, 
for  the  purpose  of  determining  whether  he 
was  residing  upon  such  land  in  good  faith 
at  the  time  of  application  for  the  addi- 
tional entry,  this  being  contemplated  by 
section  5  of  the  stock-raising  act.      55-576 

Where  one  who  has  perfected  a  home- 
stead entry  under  section  6  of  the  enlarged 
homestead  act  applies  to  make  an  addi- 
tional entry  under  section  5  of  the  stock- 
raising  act,  he  is  only  required  to  show,  as 
to  residence,  that  at  the  time  of  filing  ap- 
plication he  owned  and  resided  in  good 
faith  upon  the  land  embraced  in  his  origi- 
nal enlarged  homestead  entry.  55-576 

A  charge  of  failure  to  establish  residence 
is  not  sustained  by  evidence  to  the  effect 
that  the  residence  maintained  was  not  of 
the  character  contemplated  by  the  require- 
ments of  final  proof.  59-406 

The  determination  whether  an  entryman 
has  acted  in  good  faith  must  be  made  in 
the  light  of  all  the  circumstances  of  each 
particular  case ;  and  in  this  connection  the 
amount  of  work  done  by  the  entryman  on 
the  homestead  and  his  efforts  to  secure  a 
well  and  to  build  a  house  are  important. 

59-406 

The  fact  that  the  entryman  had  a  shack 
on  some  other  place ;  that  as  compensation 
for  his  work  there  he  was  to  obtain  a  cer- 
tain portion  of  that  tract;  and  that  the 
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conditions  under  which  he  and  his  family 
stayed  on  the  homestead  were  very  primi- 
tive are  matters  which,  standing  alone, 
would  tend  to  raise  doubts  as  to  the  good 
faith  of  the  entryman  in  establishing  his 
residence  on  the  homestead  but,  when 
weighed  with  due  regard  to  all  the  circum- 
stances of  the  case,  they  are  insufficient  to 
establish  lack  of  good  faith  on  the  part  of 
the  entryman.  59-406 

The  good  faith  of  the  entryman  is  the 
basic  essential  in  determining  whether  res- 
idence has  been  established  (Slette  v.  Hill, 
47  L.D.  108),  and  the  rule  laid  down  in 
that  case  is  in  no  way  dependent  upon  the 
establishment  of  the  elements  of  residence 
required  for  final  proof,  such  as  a  habit- 
able house.     Of.  43  CFR  166.26.         59-406 

The  homestead  law  requires  an  entry- 
man  in  good  faith  to  establish  his  home 
on  the  entry  but  does  not  require  that  his 
wife  and  family  reside  on  the  entry  with 
him  or  prohibit  him  from  maintaining  a 
second  residence  off  the  entry  where  his 
wife  and  family  live.  However,  where  an 
entryman  lives  alone  upon  his  entry  and 
his  family  resides  elsewhere,  a  rebuttable 
presumption  is  raised  that  the  entryman 
has  not  in  good  faith  established  his  resi- 
dence upon  the  entry.  59-489 

Where  the  evidence  shows  that  an  entry- 
man  resided  on  his  entry  during  the  week 
and  went  to  town  only  on  weekends  to 
operate  his  barbershop  and  to  visit  his 
family  which  resided  in  town,  that  in  2 
years  he  tilled  half  of  the  cultivable  land 
in  his  entry,  that  he  made  progressive  im- 
provements on  his  entry,  including  the 
building  of  a  habitable  house  at  the  time 
when  he  submitted  final  proof,  and  that 
he  later  sold  his  business  to  concentrate 
upon  his  entry,  the  presumption  that  he 
did  not  establish  a  residence  upon  the  entry 
in  good  faith  because  he  maintained  a 
second  residence  off  the  entry  is  dispelled. 

59-480 

The  homestead  law  requires  a  homestead 
entryman  to  reside  on  his  entry  for  at 
least  7  months  annually  for  3  years.  An 
entryman  who  resided  on  land  adjoining 
his  entry  and  did  not  reside  for  the  re- 
quired time  on  the  entry  itself  has  not 
complied  with  the  residence  requirements 
of  the  homestead  law.  60^-218 


A  homestead  entry  may  be  canceled 
where  it  is  shown  that  the  statutory  re- 
quirement with  respect  to  the  maintenance 
of  residence  has  not  been  met.  60-382 

An  application  to  contest  a  homestead 
entry  which  asserts  that  the  entryman  "has 
never  resided  on  said  farm"  raises  the  is- 
sue of  whether  the  entryman  has  complied 
with  the  statutory  requirement  respecting 
the  maintenance  of  residence  on  the  land. 

60-382 

XVII.  RIGHTS  OF  WIDOWS,  HEIRS,  OR 
DEVISEES 

Where  the  heirs  of  a  deceased  contestant 
have  been  made  homestead  entry  in  the 
exercise  of  the  preference  right,  the  re- 
quirements of  the  law  may  be  fulfilled  by 
one  of  the  heirs  for  the  benefit  of  all  the 
heirs,  notwithstanding  that  he  be  a  minor. 

52-79 

Where  the  widow  of  a  homestead  entry- 
man  on  Fort  Peck  Indian  lands  who,  prior 
to  his  decease,  had  done  everything  re- 
quired of  him  to  earn  legal  title  except  to 
complete  payments  of  the  purchase  money, 
applies  to  have  the  moneys  paid  by  him 
credited  on  a  reduced  area,  and  the  fur- 
nishing of  a  relinquishment  of  the  remain- 
ing area  would  be  burdensome  and  involve 
complex  and  expensive  court  proceedings 
because  of  minor  heirs,  the  Land  Depart- 
ment may,  in  the  exercise  of  its  authorized 
equitable  administration,  issue  a  final  cer- 
ticate  and  patent  in  the  name  of  the  de- 
ceased entryman  for  such  area  as  had  been 
earned ;  Query :  Is  the  widow  under  sec- 
tion 2291,  Revised  Statutes,  entitled  in  such 
case  to  complete  payment  of  the  purchase 
money  and  take  title  in  her  own  name  and 
right?  52-739 

Instructions  of  Mar.  31,  1933,  in  re  credit 
to  homestead  settlers  and  entrymen  for 
military  service  in  Indian  wars  extended  to 
soldiers'  widows  (Cir.  No.  1296).     54-199 

An  unperfected  homestead  entry  is  not 
a  part  of  the  entryman's  estate,  but,  by  the 
terms  of  section  2291  of  the  Revised  Stat- 
utes, if  there  be  no  widow,  proof  may  be 
made  by  the  heirs  or  devisee.  The  devisee 
is  merely  the  person  nominated  in  the  will 
as  the  party  who  may  avail  himself  of  the 
privilege  granted  by  Congress  to  complete 
the  proof  and  secure  to  himself  the  prop- 
erty, and  he  is  entitled  to  preference  over 
heirs  in  making  proof.  55-572 
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In  order  that  a  minor  child  of  a  home- 
stead entryman  may  be  eligible  to  receive 
the  benefit  of  section  2292  of  the  Revised 
Statutes,  both  its  parents  must  be  dead. 

55-572 

The  inchoate  right  or  privilege  granted 
to  the  statutory  successors  of  an  entryman 
by  section  2291  of  the  Revised  Statutes  is 
one  which  may  be  availed  of  by  making 
satisfactory  final  proof  as  basis  for  patent. 
It  may  be  relinquished  or  abandoned,  but 
it  is  not  subject  to  transfer  and  does  not 
descend  by  inheritance  (Case  of  Bernier  v. 
Bernier,  147  U.S.  242,  cited).  55-572 

Under  the  established  practice  of  the 
Department,  if  it  be  shown  in  the  record 
prior  to  issuance  of  patent  that  an  entry- 
man,  since  deceased,  has  made  a  will  pur- 
porting to  devise  his  interest  in  an  entry 
made  by  him,  the  patent  is  issued  to  his 
heirs  or  devisees,  where  there  is  no  widow 
or  minor  orphan  children  entitled  to  claim 
under  section  2292  of  the  Revised  Statutes ; 
and  it  is  left  to  the  local  courts  to  deter- 
mine, in  such  case,  who  are  the  heirs  and 
what  their  individual  interests  may  be. 

55-572 

XVIII.  SECOND  ENTRY 

One  who  relinquishes  a  homestead  entry, 
then  covered  by  an  application  for  an  oil 
and  gas  prospecting  permit,  and  applies 
to  make  a  second  entry  for  the  same  land 
under  the  act  of  Sept.  5,  1914  (38  Stat. 
712),  has  merely  the  status  of  a  homestead 
applicant  for  land  covered  by  a  prior  per- 
mit application,  notwithstanding  that  the 
relinquishment  and  the  second  entry  appli- 
cation were  filed  simultaneously.     52-199 

The  homestead  rights  of  an  entryman 
whose  entry  is  perfected  by  his  deserted 
wife  under  the  act  of  Oct.  22, 1914  (38  Stat. 
768),  are  exhausted  to  the  extent  of  the 
area  entered,  but  the  fact  that  she  was  er- 
roneously allowed  to  make  an  entry  as  ad- 
ditional to  his  deserted  entry  does  not 
preclude  him  from  making  a  second  entry 
to  the  extent  of  his  unexhausted  right. 

52-670 

Regulations  of  Aug.  5,  1933,  amending 
Cir.  Nos.  354  (Sept.  26,  1914,  43  L.D. 
408)  and  474  (May  20,  1924,  50  L.D.  443) 
[revision  of  Dec.  18,  1928,  not  published], 
relative  to  second  homesteads  and  desert- 
land  entries  (Cir.  No.  1308).  54-269 


Regulations  of  July  18,  1934,  governing 
second  homestead  entries,  Act  of  June  21, 
1934  (Cir.  No.  1328).  54-545 

Abandonment  of  a  homestead  entry  be- 
cause of  inability  to  make  a  living  thereon 
is  an  abandonment  "because  of  matters  be- 
yond the  control"  of  the  entryman  and 
sufficient  to  authorize  restoration  of  the 
right  to  make  homestead  entry  under  the 
provisions  of  the  act  of  Sept.  5,  1914  (38 
Stat.  712).  56-340 

An  entryman  who  is  entitled  to  2  years' 
credit  on  residence  because  of  military 
service  may  be  permitted  to  make  a  sec- 
ond entry,  although  he  never  resided  on 
the  homestead  during  the  life  of  the  first 
entry,  if  he  was  prevented  from  residing  on 
the  land  during  the  fifth  year  of  the  origi- 
nal entry  by  reason  of  employment  in  mili- 
tary defense  work.  59-226 

Failure  of  an  entryman  to  meet  the 
residence  requirements  of  a  homestead  is 
not  excusable,  so  as  to  entitle  him  to  make 
a  second  entry,  where  such  failure  is  due 
to  the  fact  that  his  occupation  as  a  paleon- 
tologist in  a  university  prevented  him  from 
residing  on  his  entry.  Such  failure  to 
reside  is  excusable,  however,  where  caused 
by  the  entryman's  engaging  in  military 
defense  work  under  the  Army  Engineers 
in  time  of  war.  59-226 

If  the  holder  of  a  second  homestead 
entry  shows  that  he  lost  a  prior  com- 
muted entry  solely  because,  in  reliance 
upon  ambiguous  departmental  regulations, 
he  cultivated  only  one-sixteenth  (instead 
of  one-eighth)  of  his  former  entry  in  the 
third  year  of  the  entry,  he  may  be  deemed 
to  have  lost  his  former  entry  because  of 
matters  beyond  his  control  and,  therefore, 
to  be  entitled  to  make  a  second  entry. 

60-457 

An  application  to  make  a  second  home- 
stead entry  can  be  allowed  only  where  the 
applicant  lost  his  prior  homestead  entry 
because  of  matters  beyond  his  control. 

60-457 
XIX.  SETTLEMENT 

A  settler  on  unsurveyed  public  land, 
who  has  placed  his  claim  of  record  as  au- 
thorized by  the  act  of  July  3,  1916  (39 
Stat.  341)  and  the  departmental  regula- 
tions of  July  27,  1916  (45  L.D.  320),  has 
brought  his  claim  within  the  purview  of 
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section  3  of  the  act  of  Mar.  2,  1889  (25 
Stat.  854).  53-39 

The  term  "homesteader"  as  used  in  the 
proviso  to  the  act  of  Feb.  25, 1919  (40  Stat. 
1153),  which  authorized  reduction  of  the 
residence  requirement  under  the  home- 
stead law  for  climatic  reasons,  includes 
homestead  settlers  on  unsurveyed  lands 
who  file  in  the  local  office  notice  of  the 
approximate  location  of  the  lands  settled 
upon  and  claimed.  53-96 

A  proviso  to  section  2  of  the  act  of  Feb.  8, 
1887  (24  Stat.  391),  granting  to  the  New 
Orleans  Pacific  Railway  Company  lands 
for  a  right-of-way,  excepted  from  the  grant 
and  made  subject  to  entry  under  the  pub- 
lic land  laws  "lands  occupied  by  actual 
settlers  at  the  date  of  the  definite  location 
of  the  said  road  and  still  remaining  in  the 
possession  of  their  heirs  or  assigns." 
Held,  That  in  order  to  be  entitled  to  the 
benefit  of  said  proviso  the  claimant  must 
show  unbroken  occupation  of  the  land  on 
the  part  of  the  settler,  his  heirs  and 
assigns,  and  that  all  the  occupants  had 
been  otherwise  qualified  to  make  home- 
stead entry.  55-4 

INDIAN  ALLOTMENTS  ON  PUBLIC 
DOMAIN 

I.  GENERALLY 

Regulations  of  Feb.  1,  1928,  Indian  al- 
lotments on  the  public  domain  under  sec- 
tion 4  of  the  act  of  Feb.  8,  1887  (24  Stat. 
388),  as  amended.  52-383 

The  Secretary  of  the  Interior  has  the 
discretionary  authority  to  allow  an  allot- 
ment under  the  act  of  May  17,  1906  (34 
Stat.  197),  to  an  Alaskan  native  for  any 
area  of  nonmineral  land  not  exceeding  160 
acres  as  may  be  sufficient  for  the  needs  of 
such  native.  53-194 

An  Indian  allotment  on  the  public  do- 
main not  charged  with  a  subsisting  trust 
in  favor  of  the  allottee  by  virtue  of  the  act 
of  Congress  restoring  the  land  from  the 
Indian  reservation  is  not  "Indian  Coun- 
try" and  not  subject  to  the  operation  of 
Federal  laws  appertaining  to  the  govern- 
ment of  such  country.  53-350 

INDIAN  FOREST  RESOURCES 

A  paper  and  pulp  company's  contract 
with  Indians  to  purchase  timber  from  them 


contained  a  provision  affording  the  com- 
pany administrative  recourse  against  eco- 
nomically unreasonable  stumpage  prices, 
by  price  reduction,  which  provision  formed 
a  substantial  consideration  for  the  com- 
pany's contractual  promises.  Quaere: 
Whether  a  later  statute  if  construed  to 
deprive  the  company  of  such  administra- 
tive recourse  for  a  price  reduction  would 
not  violate  the  "due  process"  clause  of  the 
fifth  amendment  to  the  Federal  Constitu- 
tion. 54-401 

Consideration  of  the  background  and 
legislative  history  of  the  act  of  Mar.  4, 
1933  (47  Stat.  1568),  and  the  language  of 
the  act  itself,  leads  to  the  conclusion  that 
the  act  should  not  be  construed  so  as  to 
require  consent  of  the  Indians  involved 
to  a  modification  of  a  contract  which,  by  its 
own  terms,  may  be  modified  without  the 
Indians'  consent.  54-401 

The  act  of  Mar.  4,  1933  (47  Stat  1568), 
which  merely  authorizes  and  directs  the 
Secretary  of  the  Interior,  with  the  consent 
of  the  Indians  and  the  purchasers,  to  mod- 
ify timber  sale  contracts,  cannot  properly 
be  construed  to  modify,  by  its  own  opera- 
tion and  without  the  consent  of  the  pur- 
chaser, a  contract  provision  for  price 
reduction.  54-401 

A  provision  in  a  contract  between  an 
Indian  tribe  and  a  logging  company  re- 
quired that  before  a  reduction  could  be 
made  in  the  stumpage  price  paid  to  the 
Indians  it  must  be  established  that  the  log- 
ging "is  being  conducted"  at  a  loss.  Held, 
That  by  the  use  in  the  contract  of  the  words 
"is  being  conducted"  it  was  not  intended 
that  the  means  of  proof  should  be  limited 
to  logging  them  and  there  actually  being 
performed,  but  that  it  would  be  permissi- 
ble to  establish  by  other  means  that  log- 
ging could  not  be  conducted  on  the  land  at 
a  profit  unless  a  reduction  was  made  in  the 
price  to  be  paid  the  Indians.  54-546 

The  Commissioner  of  Indian  Affairs,  au- 
thorized by  contract  to  readjust  stumpage 
prices  by  a  given  date,  and  having  done  so, 
had  exhausted  his  authority  and  was  not 
empowered  to  make  a  further  adjustment 
a  few  days  later.  The  profit  drawn  from 
such  unauthorized  action  would  be  prop- 
erly deductible  from  any  claim  against  the 
Government  based  upon  the  same  contract. 

57-500 
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Where  an  Indian  lumber  contract  au- 
thorized the  Commissioner  to  readjust 
stumpage  prices  at  three-year  intervals  on 
the  basis  of  prices  prevailing  during  such 
periods,  and  stumpage  price  readjustments 
were  made  at  other  times  and  on  other 
grounds  to  the  benefit  of  the  contractor, 
the  contractor  is  estopped  from  objecting 
to  a  continuance  of  the  practice  when  it 
runs  to  his  disadvantage.  57-500 

Where  an  Indian  lumber  contract  pro- 
vided for  readjustment  of  stumpage  prices 
every  three  years  such  readjustments  could 
be  fixed  at  rates  varying  during  the  period 
before  the  next  readjustment.  57-500 

Congress,  in  the  exercise  of  its  consti- 
tutional power  to  regulate  commerce  with 
the  Indian  tribes,  may  transfer  the  admin- 
istration of  Indian  timber  sale  contracts 
from  the  Secretary  of  the  Interior  to  the 
Secretary  of  Agriculture,  and  such  a  trans- 
fer would  not  impair  the  obligation  of  such 
contracts,  nor  be  lacking  in  due  process. 

61-223 
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I.  GENERALLY 

Instructions  of  Apr.  23,  1928,  Cheyenne 
River  and  Standing  Rock  Indian  lands; 
time  of  payment  extended.  (Cir.  No. 
1146.)  52-352 

Under  the  act  of  Feb.  25,  1925  (43  Stat. 
981)  one  who  has  made  a  reclamation 
homestead  entry  for  ceded  Indian  lands 
is  not  qualified  to  make  another  entry  un- 


til he  has  paid  the  full  Indian  price  of  the 
entered  lands,  and  if  he  seeks  to  make  a 
second  entry  under  the  reclamation  law  he 
must  first  have  paid  all  reclamation  con- 
struction charges  assessed  against  the 
original  entry  additional  thereto.      52-560 

Instructions  of  Apr.  17,  1930,  non- 
Indian  lands  within  Indian  Pueblos  in  New 
Mexico   (Cir.  No.  1214).  53-97 

Where  issue  born  since  Mar.  4,  1906, 
joined  with  other  heirs  of  a  deceased 
Creek  Indian  allottee,  with  the  approval  of 
the  Secretary  of  the  Interior,  in  leasing 
the  homestead  for  oil  and  gas  upon  a 
royalty  basis,  for  the  benefit  of  them  all, 
the  special  estate  created  by  section  9  of 
the  act  of  May  27,  1908  (35  Stat.  312) 
attached  to  the  royalties,  such  issue  being 
entitled  to  the  interest  or  income  there- 
from until  Apr.  26,  1931,  but  leaving  the 
principal,  like  the  homestead,  to  go  to  the 
heirs  in  general  on  the  termination  of  the 
special  estate.  53-413 

While  the  United  States,  like  the  Euro- 
pean nations  who  took  possession  of  the 
North  American  continent,  asserted  do- 
minion over  and  title  to  the  lands  occupied 
by  the  Indians,  yet  the  Federal  Govern- 
ment has,  in  case  of  actual  occupancy,  re- 
garded their  rights  as  sacred  and  not  to  be 
taken  from  them  without  their  consent 
and  then  only  upon  such  consideration  as 
may  be  agreed  upon.  53-481 

Evidence  is  lacking  to  show  that,  prior 
to  the  time  of  the  removal  of  the  Walapai 
Indians  from  northwestern  Arizona  to  the 
reservation  created  for  them  on  the  lower 
Colorado  River,  there  was  such  use  and 
occupancy  of  the  lands,  subsequently  em- 
braced within  the  reservation,  separate  and 
apart  from  the  vast  area  of  the  public  do- 
main, as  to  impress  upon  them  the  status 
of  Indian  lands.  53-482 

It  has  been  the  established  policy  of  the 
Government,  in  dealing  with  unreserved 
lands  actually  occupied  and  improved  by 
individual  Indians  prior  to  initiation  of 
rights  under  the  various  public  land  laws, 
to  appropriately  protect  the  interests  of 
such  Indian  occupants.  53-482 

The  occupancy  of  the  Walapai  Indians 
on  lands  in  Arizona  granted  to  the  Atlantic 
and  Pacific  Railroad  Company  by  the  act 
of  July  27, 1866  (14  Stat.  292) ,  having  been 
extinguished   by   their   removal   to   other 
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lands  reserved  for  them  by  Congress  prior 
to  the  date  of  the  grant,  the  grant  attached 
free  from  any  claim  based  on  Indian  oc- 
cupancy, and  the  subsequent  reservation 
created  for  their  benefit  after  the  definite 
location  of  the  road  had  been  fixed  em- 
bracing lands  within  the  grant  did  not 
affect  the  rights  of  the  railroad  company. 

53^82 

The  leasing  of  lands  by  or  for  Indians 
does  not  change  their  trust  character  or 
take  them  out  of  the  exclusive  jurisdiction 
of  the  United  States,  and  a  lease  of  allotted 
or  tribal  lands  for  farming  and  grazing 
purposes  does  not  confer  upon  a  white 
lessee  any  of  the  hunting,  trapping,  and 
fishing  rights  and  privileges  possessed  by 
the  Indian  lessor  prior  to  the  lease.     53-656 

The  Government  may,  in  its  dealings 
with  the  Indians,  create  property  rights 
wThich,  once  vested,  even  it  cannot  alter. 
Whether  the  transaction  takes  the  form  of 
a  treaty  or  a  statute  is  immaterial.  The 
important  considerations  are  that  there 
should  be  the  essentials  of  a  binding  agree- 
ment between  the  Government  and  the 
Indian  and  the  resulting  vesting  of  a  prop- 
erty right  in  the  Indian.  54-65 

Where  an  Indian  reservation  is  virtually 
abandoned  as  such  by  the  Indians  in  favor 
of  another  reservation,  by  satisfying  the 
allotment  right  thereon  and  living  else- 
where, the  land  so  abandoned  becomes,  in 
effect,  the  land  of  the  United  States,  and 
it  and  the  timber  thereon  become  subject 
to  disposition  by  the  United  States,  and 
money  derived  from  the  sale  of  such  timber 
should  be  covered  into  the  Treasury  of 
the  United  States,  not  as  Indian  money, 
but  miscellaneous  receipts.  54-72 

It  was  accepted  legal  theory  of  the 
European  nations  which  colonized  America 
that  upon  discovery  of  any  new  lands  com- 
plete jurisdiction  and  ownership  became 
vested  in  the  sovereign  to  whom  the  dis- 
coverer owed  allegiance,  from  which  it  fol- 
lows that  all  rights  or  titles  to  lands  once 
a  part  of  Mexico,  vested  in  private  persons, 
severally  or  in  groups,  must  derive  their 
legal  character  from  the  Spanish  crown  or 
succeeding  proprietors. 

Held,  That  under  dominion  of  Spain  and 
Mexico  the  Papago  Indians  did  not  have 
title  in  fee  to  the  lands  they  occupied ;  that 
in  1853,  through   the  Gadsden  Purchase, 


the  United  States  acquired  title  to  these 
lands,  subject  to  an  Indian  right  of  occu- 
pancy of  an  area  not  exactly  determined ; 
that  no  interests  in  minerals  was  accessory 
or  incidental  to  whatever  surface  rights 
the  Indians  may  have  enjoyed ;  that  com- 
plete and  unincumbered  title  to  minerals 
in  the  land  was  formerly  vested  in  the 
Mexican  State  and  passed  to  the  United 
States  upon  cession  of  the  territory ;  that 
the  appropriate  manner  of  protecting  the 
Papagos  in  their  possession  is  a  matter 
exclusively  of  political  cognizance.     54-359 

Since  the  cession  to  the  United  States 
of  the  territory  which  embraces  the  Pa- 
pago lands,  the  courts  in  this  country  have 
recognized  the  ownership  of  mines  by 
Spain  and  Mexico  before  the  cession  as 
well  as  the  succession  of  the  United 
States  to  that  ownership,  and  the  Supreme 
Court  has  stated  expressly  that  under 
Spanish  law  minerals  in  Indian  lands  were 
the  property  of  the  Crown  ;  also  the  Execu- 
tive and  Legislative  branches  of  the  Fed- 
eral Government  have  likewise  recognized 
the  succession  of  the  Federal  Government 
to  the  ownership  of  mines  in  what  was  for- 
merly Spanish  and  Mexican  territory. 

54-359 

Spanish  and  Mexican  law  are  decisive  of 
the  question  of  the  title  under  which  the 
lands  of  the  Papago  Indians  are  held. 

54-359 

The  act  of  Jan.  27,  1933,  bears  no  indi- 
cation that  it  was  intended  to  be  retro- 
active in  operation  and  hence  does  not 
take  from  the  county  courts  of  Oklahoma 
the  jurisdiction  theretofore  exercised  by 
them  over  conveyances  by  full-blood  In- 
dian heirs  of  lands  or  interests  therein 
inherited  by  them  prior  to  Jan.  27,  1933. 

54-383 

The  Indian  right  of  surface  occupancy 
within  the  exterior  boundaries  of  the 
Papago  Indian  Reservation,  Arizona,  is 
quite  independent  of  the  mineral  or  non- 
mineral  character  of  the  land.  54—437 

The  presence,  in  an  administrative  rec- 
ommendation (see  45  L.D.  537),  of  an  ob- 
servation that  "ample  protection  will  be 
given  the  Indians  in  the  occupation  and 
use  of  their  mineral  lands,"  is  no  suffi- 
cient basis  for  an  inference  that  the  De- 
partment has  ruled   or  should  now  rule 
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that  Indian  surface  rights  are  restricted 
to  nonmineral  lands.  54-437 

The  patents  issued  to  the  Mission  In- 
dian bands  or  villages  under  the  act  of 
Jan.  12,  1891  (26  Stat.  712),  conveying  to 
the  bands  rights  of  use  and  occupancy  of 
reservation  lands  while  legal  title  re- 
mained in  the  United  States,  did  not  cre- 
ate any  vested  right  in  any  individual 
Indian.  Whatever  title  the  Indians  have 
in  such  reservation  lands  is  in  the  band 
subject  to  the  undisputed  power  of  Con- 
gress to  repeal  or  modify  prior  legislation 
regarding  them.  56-102 

For  lands  to  be  restored  to  tribal  owner- 
ship under  section  3  of  the  Indian  Reor- 
ganization Act,  (1)  the  Secretary  of  the 
Interior  must  find  such  restoration  to  be 
in  the  public  interest  and  (2)  the  lands 
must  be  "remaining  surplus  lands  of  any 
Indian  reservation  heretofore  opened,  or 
authorized  to  be  opened,  to  sale,  or  any 
other  form  of  disposal  by  Presidential 
proclamation,  or  by  any  of  the  public  land 
laws  of  the  United  States."  56-330 

Lands  capable  of  restoration  to  tribal 
ownership  are  lands  which  were  part  of  an 
Indian  reservation  at  the  time  the  lands 
were  opened  to  disposal  and  need  not  be 
part  of  an  existing  Indian  reservation  or 
adjacent  thereto.  At  the  time  the  lands 
of  the  Confederated  Bands  of  Ute  Indians 
were  ceded  and  opened  to  disposal  under 
the  act  of  June  15,  1880  (21  Stat.  199), 
they  were  part  of  the  Colorado  Ute  Indian 
Reservation.  56-330 

The  remaining  undisposed  of  lands  of 
the  Colorado  Ute  Indian  Reservation 
ceded  under  the  act  of  June  15,  1880  (21 
Stat.  199)  held  to  be  capable  of  restora- 
tion to  tribal  ownership  under  section  3  of 
the  Indian  Reorganization  Act.  56-330 

The  Secretary  of  the  Interior  is  without 
authority  to  enter  into  an  agreement  with 
owners  of  land  bordering  on  the  Big  Wind 
River,  Wyoming,  by  the  terms  of  which 
agreement  the  common  boundary  lines  of 
lots  or  parcels  of  land  adjoining  the  river 
would  be  fixed,  where  the  land  covered  by 
the  proposed  agreement  would  include  fee 
patented  lands,  allotted  and  tribal  lands 
of  the  Shoshone  Indians  and  lands  ceded 
by  the  Shoshone  Indians  to  the  United 
States.  An  agreement  to  fix  the  boundary 
lines  of  the  allotted,  tribal  and  ceded  lands 
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would  change  the  boundary  of  the  Wind 
River  Indian  Reservation  contrary  to  the 
provisions  of  the  act  of  Congress  approved 
Mar.  3,  1927  (44  Stat.  1347;  25  U.S.C. 
39Sd).  The  Secretary  of  the  Interior  is 
prohibited  by  the  act  of  Congress  approved 
June  12,  1906  (34  Stat.  255;  41  U.S.C.  11), 
from  entering  into  such  an  agreement. 
The  Secretary  of  the  Interior  may  not  dis- 
pose of  Indian  tribal  lands  except  by  ex- 
press statutory  authority.  The  Secretary 
is  bound  by  the  limitations  imposed  by  the 
act  of  Congress  approved  Mar.  3,  1905 
(33  Stat.  1016),  as  amended  by  the  act  of 
Congress  approved  Aug.  21,  1916  (39  Stat. 
519)  when  disposing  of  lands  ceded  by  the 
Shoshone  Indians  to  the  United  States. 

57-219 

Authorization  by  Congress  is  a  prerequi- 
site to  the  valid  condemnation  of  Indian 
lands  restricted  against  alienation.      58-85 

If  Congress  has  authorized  the  condem- 
nation of  Indian  lands,  it  has  also  con- 
sented to  suits  against  the  United  States 
in  such  cases  subject  to  any  condition 
which  Congress  sees  fit  to  impose.      58-85 

Section  11  of  the  Curtis  Act  of  June  28, 
1898  (30  Stat.  495),  the  act  of  Feb.  28,  1902 
(32  Stat.  43),  and  section  25  of  the  act 
of  Apr.  26,  1906  (34  Stat.  137),  relating 
to  the  condemnation  of  lands  of  Indians  of 
the  Five  Civilized  Tribes  constitute  perma- 
nent legislation  continued  in  force  after  the 
admission  of  Oklahoma  into  the  Union  by 
the  Oklahoma  enabling  act  of  June  16,  1906 
(34  Stat.  267),  if  not  by  the  terms  of  the 
acts  themselves.  The  act  of  Mar.  3,  1901 
(31  Stat.  1084),  upon  the  admission  of 
Oklahoma  into  the  Union  on  Nov.  16, 
1907,  became  available  as  authority  for  the 
condemnation  of  lands  allotted  to  Indians 
of  the  Five  Civilized  Tribes  except  insofar 
as  authority  to  condemn  allotted  lands  had 
been  furnished  by  the  acts  of  June  28, 1898, 
Feb.  28,  1902,  and  Apr.  26,  1906,  supra. 
The  imposition  of  restrictions  upon  allotted 
lands  of  Indians  of  the  Five  Civilized 
Tribes  by  the  act  of  May  27,  1908  (35  Stat. 
312),  did  not  repeal  the  authority  for  con- 
demning such  lands  granted  by  the  earlier 
acts.  The  provisions  regarding  eminent 
domain  in  the  act  of  May  27,  1908,  supra, 
did  not  limit  the  eminent  domain  author- 
ity previously  granted.  58-85 
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The  consent  of  the  Secretary  of  the  In- 
terior is  not  essential  to  the  maintenance 
of  condemnation  proceedings  against  lands 
of  Indians  of  the  Five  Civilized  Tribes  un- 
der the  act  of  Mar.  3,  1901  (31  Stat.  1084). 

58-85 

The  United  States  is  an  indispensable 
party  to  condemnation  proceedings  against 
the  restricted  lands  of  Indians  of  the  Five 
Civilized  Tribes.  58-85 

An  illegitimate  Indian  child  may  repre- 
sent his  deceased  father  in  estates  of  his 
father's  kindred  by  reason  of  section  5  of 
the  act  of  Feb.  28,  1891  (26  Stat.  794,  795; 
25  U.S.C.  371).  58-150 

Legitimate  Indian  children  may  repre- 
sent their  deceased  father  who  was  illegiti- 
mate, only  if  such  father  could  have  shared 
in  the  estates  of  his  kindred.  58-150 

The  act  of  Feb.  28,  1891  (26  Stat.  794, 
795;  25  U.S.C.  371),  did  not  confer  on  il- 
legitimate Indian  children  such  a  status  of 
legitimacy  as  would  permit  them  to  share 
in  estates  of  their  mothers'  kindred  by 
representing  their  deceased  mothers. 

58-150 

The  lands  of  Indian  reservations  estab- 
lished prior  to  Aug.  30,  1890  (26  Stat  391), 
were  not  subject  to  disposal  under  the 
land  laws  and  were  in  no  sense  public 
lands.  58-319 

The  lands  of  the  Acoma  and  Laguna 
Pueblos,  whether  now  owned  or  hereafter 
acquired,  are  subject  to  the  inhibitions  on 
alienation  or  encumbrance  found  in  sec- 
tion  4   of   the   1934    act    (48    Stat.   984). 

58-723 

The  so-called  compensation  funds  of  the 
Picuris  and  Pojoaque  Pueblos  are  avail- 
able for  any  purpose  considered  of  real 
benefit  to  the  Pueblo  concerned,  other  than 
per  capita  payments,  which  are  approved 
by  the  governing  officials  of  the  Pueblos 
and  the  Commissioner  of  Indian  Affairs. 
A  loan  of  such  funds  to  the  Acoma  and 
Laguna  Pueblos  to  augment  their  present 
landholdings  must  be  protected  by  ade- 
quate security  and  must  return  the  lending 
pueblos  the  same  or  a  greater  rate  of 
interest  than  the  funds  are  now  earning 
on  deposit  in  the  United  States  Treasury. 

58-723 

The  act  of  June  30,  1932  (47  Stat.  474), 
authorizes  the  sale  and  purchase,  but  it 
does   not    prohibit    the   exchange,    of   re- 


stricted or  trust  Indian  lands  for  other 
lands  of  the  Indian's  selection  so  long  as 
the  Indian  receives  equivalent  value.  The 
consideration  need  not  be  in  money.  It 
may  be  money's  worth.  Lands  so  acquired 
under  the  act  of  June  30,  1932,  supra,  are 
restricted  against  alienation,  lease,  or  in- 
cumbrance, and  nontaxable  in  the  same 
quantity  and  upon  the  same  terms  and 
conditions  as  the  trust  lands  exchanged 
therefor.  59-28 

The  Executive  order  of  Dec.  16,  1882,  set 
aside  certain  lands  for  the  use  and  occu- 
pancy of  the  Hopi  Indians  "and  such  other 
Indians  as  the  Secretary  of  the  Interior 
may  see  fit  to  settle  thereon."  At  that 
time,  and  for  years  prior  thereto,  the  lands 
were  occupied  by  the  Hopi  Indians  and  by 
Navajo  Indians,  and  Navajos  continued 
thereafter  to  settle  within  the  area.  Funds 
appropriated  for  Federal  services,  such 
as  the  education  of  Indian  children,  have 
been  used  throughout  the  years  for  the 
benefit  of  Hopis  and  Navajos  living  within 
the  area,  and  the  Secretary  has  regulated 
the  grazing  of  the  livestock  on  the  reser- 
vation belonging  to  Hopis  and  Navajos,  no 
action  being  taken  to  prevent  the  further 
settlement  of  Navajos  until  the  Secretary 
declared  that  Navajo  Indians  would  not 
be  permitted  to  settle  on  the  reservation 
after  the  date  of  ratification  of  the  Hopi 
constitution.  59-248 

The  Indian  Delegation  Act  (act  of  Aug. 
8,  1946,  60  Stat.  939;  25  U.S.C.  la)  con- 
templates that  the  Secretary  of  the  In- 
terior will  issue  in  regulation  form  various 
rules  and  standards  which  are  to  govern 
the  administration  of  Indian  affairs ;  and 
he  cannot  properly  delegate  to  the  Com- 
missioner of  Indian  Affairs  authority  to 
issue  regulations  or  authority  to  depart 
from  or  ignore  the  regulations  issued  by 
the  Secretary  of  the  Interior.  59-358 

The  Secretary  cannot  properly  delegate 
to  the  Commissioner  of  Indian  Affairs  the 
authority  to  waive  the  limitation  imposed 
by  Order  No.  420,  as  modified  by  Order  No. 
498  (25  CFR  (Cumm.  Supp.)  241.12a)) 
(Revoked,  20  F.R.  617,  Jan.  28,  1955;  see 
also  Part  121,  CFR,  1958  Res.)  upon  the 
sale  of  trust  or  restricted  Indian  lands  and 
to  approve  the  sale  of  such  lands  in  indi- 
vidual cases  which  do  not  fall  within  any 
of  the  categories  specified  in  the  modified 


INDIAN   LANDS,    I,    II 


147 


order  as  being  appropriate  for  such 
approval.  59-358 

The  departmental  order  of  Sept.  19, 1934, 
temporarily  withdrawing  the  surplus  lands 
of  the  Colville  Indian  Reservation  and  of 
other  Indian  reservations  from  disposal  of 
any  kind  until  the  matter  of  their  per- 
manent restoration  to  tribal  ownership  un- 
der the  Indian  Reorganization  Act  could 
be  given  appropriate  consideration,  was 
issued  in  the  exercise  of  the  Secretary's 
implied  power  temporarily  to  withdraw 
such  lands,  and  was  not  issued  under  the 
act  of  June  25,  1910  (36  Stat.  847),  au- 
thorizing the  temporary  withdrawal  of 
public  lands  of  the  United  States;  and, 
therefore,  the  lands  so  withdrawn  are  not 
subject  to  the  provision  of  the  1910  act, 
which  declares  that  lands  withdrawn  under 
it  shall  be  open  to  entry  and  location  under 
the  mining  laws  of  the  United  States  inso- 
far as  metalliferous  minerals  are  con- 
cerned. 60-318 

The  fact  that  the  Indians  of  the  Colville 
Reservation  voted  on  Apr.  6,  1935,  to  ex- 
clude themselves  from  the  operation  of  the 
Indian  Reorganization  Act,  and  thus  made 
lit  impossible  to  accomplish  the  purpose 
for  which  the  withdrawal  of  their  surplus 
lands  had  been  made  in  1934,  did  not  termi- 
nate the   withdrawal   as   to   such   lands. 

60-319 

Where  the  medial  line  of  a  nonnavigable 
stream  constitutes  the  boundary  between 
[ndian  land  and  public  land,  and  the  river 
,:hannel  shifts  during  a  sudden,  heavy  flood 
!:o  a  new  location,  the  change  does  not 
iffect  the  boundary  line,  and  the  land  lying 
)etween  the  old  medial  line  of  the  river 
md  the  new  medial  line  continues  to  be 
mblic  land  or  Indian  land,  as  it  was  before 
he  change.  60-387 

II.   ABORIGINAL   TITLE 

While  the  United  States,  like  the  Euro- 
ean  nations  who  took  possession  of  the 
forth  American  continent,  asserted  do- 
minion over  and  title  to  the  lands  occupied 
y  the  Indians,  yet  the  Federal  Government 
as,  in  case  of  actual  occupancy  regarded 
leir  rights  as  sacred  and  not  to  be  taken 
*om  them  without  their  consent  and  then 
nly  upon  such  consideration  as  may  be 
?reed  upon.  53-481 


Evidence  is  lacking  to  show  that,  prior 
to  the  time  of  the  removal  of  the  Walapai 
Indians  from  northwestern  Arizona  to  the 
reservation  created  for  them  on  the  lower 
Colorado  River,  there  was  such  use  and 
occupancy  of  the  lands,  subsequently  em- 
braced within  the  reservation,  separate 
and  apart  from  the  vast  area  of  the  public 
domain,  as  to  impress  upon  them  the  status 
of  Indian  lands.  53-482 

It  has  been  the  established  policy  of  the 
Government,  in  dealing  with  unreserved 
lands  actually  occupied  and  improved  by 
individual  Indians  prior  to  initiation  of 
rights  under  the  various  public  land  laws, 
to  appropriately  protect  the  interests  of 
such  Indian  occupants.  53-482 

The  occupancy  of  the  Walapai  Indians 
on  lands  in  Arizona  granted  to  the  Atlantic 
and  Pacific  Railroad  Company  by  the  act 
of  July  27, 1866  (14  Stat.  292),  having  been 
extinguished  by  their  removal  to  other 
lands  reserved  for  them  by  Congress  prior 
to  the  date  of  the  grant,  the  grant  attached 
free  from  any  claim  based  on  Indian  occu- 
pancy, and  the  subsequent  reservation 
created  for  their  benefit  after  the  definite 
location  of  the  road  had  been  fixed  embrac- 
ing lands  within  the  grant  did  not  affect 
the  rights  of  the  railroad  company.    53-482 

There  being  no  prior  treaty,  act  of  Con- 
gress, or  administrative  order  reserving 
lands  for  the  Walapai  Indians,  it  was 
within  the  power  of  Congress  to  cause 
their  removal  from  the  lands  occupied  by 
them  to  other  lands  reserved  by  Congress 
for  their  use  and  benefit,  and  upon  their 
removal  the  lands  which  they  had  previ- 
ously occupied  became  subject  to  disposi- 
tion under  the  public  land  laws,  unbur- 
dened with  any  title  based  upon  aboriginal 
occupancy.  53-482 

By  confirming  the  acts  of  Spanish  offi- 
cers in  granting  lands  which  were  in 
Indian  possession,  United  States  courts, 
Federal  and  State,  have  accorded  recogni- 
tion to  the  doctrine  that  title  to  lands  held 
by  Indians  in  Mexico  was  not  a  fee  simple 
title.  54-359 

It  was  accepted  legal  theory  of  the  Eu- 
ropean nations  which  colonized  America 
that  upon  discovery  of  any  new  lands  com- 
plete jurisdiction  and  ownership  became 
vested  in  the  sovereign  to  whom  the  dis- 
coverer owed  allegiance,  from  which  it  fol- 
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lows  that  all  rights  or  titles  to  lands  once 
a  part  of  Mexico,  vested  in  private  persons, 
severally  or  in  groups,  must  derive  their 
legal  character  from  the  Spanish  crown  or 
succeeding  proprietors.  54-359 

Since  the  cession  to  the  United  States  of 
the  territory  which  embraces  the  Papago 
lands,  the  courts  in  this  country  have  rec- 
ognized the  ownership  of  mines  by  Spain 
and  Mexico  before  the  cession  as  well  as 
the  succession  of  the  United  States  to  that 
ownership,  and  the  Supreme  Court  has 
stated  expressly  that  under  Spanish  law 
minerals  in  Indian  lands  were  the  prop- 
erty of  the  Crown ;  also  the  Executive  and 
Legislative  branches  of  the  Federal  Gov- 
ernment have  likewise  recognized  the  suc- 
cession of  the  Federal  Government  to  the 
ownership  of  mines  in  what  was  formerly 
Spanish  and  Mexican  territory.        54-359 

Held,  That  under  dominion  of  Spain  and 
Mexico  the  Papago  Indians  did  not  have 
title  in  fee  to  the  lands  they  occupied  ;  that 
in  1853,  through  the  Gadsden  Purchase, 
the  United  States  acquired  title  to  these 
lands,  subject  to  an  Indian  right  of  oc- 
cupancy of  an  area  not  exactly  deter- 
mined; that  no  interest  in  minerals  was 
accessory  or  incidental  to  whatever  surface 
rights  the  Indians  may  have  enjoyed ;  that 
complete  and  unincumbered  title  to  min- 
erals in  the  land  was  formerly  vested  in 
the  Mexican  State  and  passed  to  the 
United  States  upon  cession  of  the  terri- 
tory ;  that  the  appropriate  manner  of  pro- 
tecting the  Papagos  in  their  possession  is 
a  matter  exclusively  of  political  cogni- 
zance. 54-359 

Spanish  and  Mexican  law  are  decisive  of 
the  question  of  the  title  under  which  the 
lands  of  the  Papago  Indians  are  held. 

54-359 

The  numerous  decrees  of  the  monarchs 
of  Spain  protecting  Indians  in  their  oc- 
cupation of  lands  are  not  in  effect  a  grant 
of  complete  title  to  Indian  communities  in 
possession  generally.  54-359 

Certain  laws  of  the  Spanish  regime  are 
incompatible  with  recognition  of  ultimate 
title  in  the  Indians,  as,  for  instance,  the 
law  (Law  23,  Book  4,  Title  7,  "Compila- 
tion of  the  Indies")  permitting  Spaniards 
to  make  new  settlements  in  Indian  terri- 
tory, peaceably,  if  possible,  but  otherwise 
if  necessary.  54-360 


Even  if  prescriptive  right,  as  against 
the  Crown,  resulting  from  immemorial 
possesion,  was  recognized  by  the  Spanish 
law,  an  appropriate  formal  procedure  was 
necessary  to  a  complete  title.  Case  of 
Carino  v.  The  Insular  Government  of  the 
Philippine  Islands  (212  U.S.  449,  461)  dis- 
tinguished. 54-360 

Departmental  order  of  Feb.  2,  1907, 
withdrawing  lands  from  settlement  and 
entry  for  the  use  and  benefit  of  the  Cheme- 
huevi  Indians,  was  in  confirmation  of  the 
Indians'  use  and  occupancy  rights  therein 
acquired  by  long  residence,  and  reclama- 
tion withdrawal  orders  in  1902  and  1903 
covering  such  lands  did  not  extinguish  the 
Indians'  rights  nor  deprive  them  of  their 
right  to  compensation  for  the  full  value! 
of  the  lands  to  be  flooded  in  connection 
with  the  Parker  Dam.  57-87 ( 

III.  ACQUIRED  LANDS 


The  conveyance  of  lands  within  the  In- 
dian Pueblo  grants  in  New  Mexico  pur- 
chased from  non-Indian  claimants  under 
the  authority  of  the  act  of  June  7,  1924  (43 
Stat.  636),  should  run  to  the  respective 
Pueblos  direct  to  be  held  in  the  same  man- 
ner and  subject  to  the  same  tenure  as  other 
lands  included  in  the  original  Pueblo 
grants,  that  is,  in  communal  fee  simple 
ownership.  52-694 

The  patents  or  certificates  of  title  issued 
to  non-Indian  claimants  pursuant  to  sec-! 
tion  13  of  the  act  of  June  7,  1924  (43  Stat. 
636),  operate  not  only  as  a  relinquishment 
by  the  United  States  and  the  Indians,  but' 
also  constitute  official  declarations  by  the1 
proper  officers  of  the  Government  that  all1 
requirements  preliminary  to  their  issue1 
have  been  complied  with.  52-694 

The  reports  and  findings  of  the  Pueblc 
Lands  Board  created  by  the  act  of  June  7 
1924  (43  Stat.  636),  to  settle  and  adjust 
conflicting  claims  and  finally  set  at  resl! 
titles  within  the  Indian  Pueblo  grants  w 
New  Mexico,  do  not  constitute  an  adjudica 
tion  of  final  determination  of  title,  and 
purchases  of  these  lands  may  not  be  safety 
made  unless  and  until  the  rights  of  claim! 
ants  have  become  fixed  in  the  manner  prof  : 
vided  by  statute.  52-69*    i 

Where  the  rights  of  non-Indian  claim 
ants  to  lands  within  Indian  pueblo  grant: 
in  New  Mexico  have  become  fixed  in  thi? 
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manner  provided  by  the  act  of  June  7,  1924 
(43  Stat.  636),  that  is,  either  by  the  uncon- 
tested action  of  the  Pueblo  Lands  Board, 
or  by  determination  of  title  by  a  court  of 
competent  jurisdiction  in  an  independent 
suit  instituted  by  the  Indians,  or  a  like 
determination  by  the  department  of  any 
contest  instituted,  heard,  and  decided  in 
the  manner  provided  for  in  the  statute, 
the  showing  of  title  to  be  required  in  con- 
nection with  the  purchase  of  such  lands  by 
the  Government  for  the  Indians  need  not  go 
beyond  the  proceedings  in  which  the  rights 
of  the  claimants  were  so  fixed  and  deter- 
mined. 52-694 
Zoning  is  a  proper  exercise  of  the  police 
power  of  a  municipality,  county  or  State. 
The  courts  have  uniformly  held  that  the 
United  States  may  perform  its  functions 
without  conforming  to  State,  county  or  mu- 
nicipal police  regulations.  Land  acquired 
by  the  United  States  in  trust  for  Indians 
is,  in  effect,  land  of  the  United  States. 
Zoning  ordinances  do  not  affect  such  lands. 

58-52 
Under  sections  5  and  7  of  the  act  of 
June  18,  1934  (48  Stat.  984),  the  Secretary 
of  the  Interior  may  acquire  lands  for  the 
Acoma  and  Laguna  Pueblos  and  declare 
them  to  be  Indian  reservation  lands,  and 
such  action  is  not  in  violation  of  the  act  of 
|  May  25,  1918  (40  Stat.  561,  570).  58-723 
Patents  issued  to  Northern  Cheyenne 
^Indians  for  lands  acquired  under  the  act 
of  May  31,  1900  (31  Stat.  221,  241),  al- 
though outside  of  the  boundaries  of  the 
reservation  established  by  Executive  or- 
der of  Mar.  19,  1900,  were  properly  issued 
pursuant  to  the  act  of  June  3,  1926,  as  it 
was  the  purpose  of  Congress  to  authorize 
the  allotment  in  severalty  of  the  agricul- 
ural  and  grazing  lands  within  the  reser- 
vation as  then  constituted.  60-36 
When  Congress,  by  the  act  of  July  1, 1898 
30  Stat.  571,  596),  called  for  recommen- 
lations  as  to  the  manner  in  which  a  con- 
roversy  between  the  Northern  Cheyenne 
Indians  and  white  settlers  might  be  ended, 
md  when  it  later,  by  the  act  of  May  31, 
900  (31  Stat.  221,  241),  approved  recom- 
mendations that  certain  lands  be  added  to 
he  then  existing  Executive  order  reserva- 
ion    and    appropriated    the    money    with 


i 


h 


jvhich  to  purchase  such  lands,  those  actions 
y  Congress  had  the  effect  of  adding  to  the 


reservation  the  lands  acquired  pursuant 
to  the  1900  act,  including  those  lands 
situated  outside  reservation  boundaries 
fixed  by  the  Executive  order  of  Mar.  19, 
1900.  60^36 

IV.  ALLOTMENTS 
Generally 

The  provision  in  section  1  of  the  act  of 
Mar.  3,  1927  (44  Stat.  1401),  reserving  to 
the  Indians  having  tribal  rights  on  the 
Fort  Peck  reservation  in  Montana  the  oil 
and  gas  in  the  tribal  lands  undisposed  of 
on  the  date  of  that  act,  is  inoperative  as  to 
allotment  selections  made  prior  to  that 
date,  but  it  is  applicable  to  all  such  selec- 
tions made  subsequent  thereto,  the  date  of 
approval  and  issuance  of  trust  patent  being 
immaterial.  52-688 

The  act  of  Feb.  8,  1887  (24  Stat.  388), 
is  primarily  an  allotment  act,  whereas  the 
act  of  June  25,  1910  (36  Stat.  855),  is  for 
the  purpose  of  determining  the  heirs  of  de- 
ceased allottees,  and  if  a  conflict  arises  be- 
tween the  provisions  of  the  two  acts  with 
reference  to  the  determination  of  heirship, 
the  latter  act  governs.  53-79 

The  allotment  of  lands  in  severalty  to 
Indians  does  not  terminate  their  tribal  re- 
lations, but  all  Indian  allottees  remain 
subject  to  the  exclusive  jurisdiction  of  the 
United  States  until  the  issuance  of  fee  sim- 
ple patents,  and  so  long  as  this  jurisdiction 
continues  the  marriage  relations  of  such 
Indians  are  to  be  determined  by  their 
tribal  customs,  and  not  by  the  laws  of  the 
State.  53-79 

Under  the  act  of  May  8,  1906  (34  Stat. 
182),  which  amended  section  6  of  the  act 
of  Feb.  8,  1887  (24  Stat.  388),  an  Indian 
did  not  become  a  citizen  of  the  United 
States  upon  allotment ;  consequently,  as  to 
allotments  thereafter  made  the  allottee 
did  not  become  subject  to  State  laws,  but 
his  domestic  relations  continued  to  be  gov- 
erned by  tribal  custom.  53-79 

Lands  allotted  to  Indians  in  severalty 
under  the  general  allotment  act  of  Feb.  8, 
1887  (24  Stat.  388),  as  amended  by  the 
act  of  Feb.  28,  1891  (26  Stat.  794),  are 
not  subject  to  taxation  by  a  State  or 
municipality  for  any  purpose  during  the 
period  that  the  lands  are  held  in  trust  by 
the  United  States.  United  States  v. 
Rickert   (188  U.S.  432).  53-107 
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The  provision  in  the  treaty  of  June  9, 
18G3  (14  Stat.  647),  concluded  with  the 
Nez  Perce  Indians,  for  the  allotment  of 
lands  in  Idaho  to  individuals  of  that  tribe, 
was,  by  the  stipulations  of  the  later  agree- 
ment of  Aug.  25,  1894  (28  Stat.  286),  su- 
perseded by  the  general  allotment  act  of 
Feb.  8,  1887  (24  Stat.  388),  and  the  tax 
exemption  of  the  allotted  lands  created  by 
the  treaty  was  abrogated.  53-133 

Upon  the  issuance  of  fee  simple  patents 
following  the  expiration  of  the  25-year 
trust  period  provided  for  in  the  general 
allotment  act,  the  lands  allotted  to  mem- 
bers of  the  Nez  Perce  Tribe  of  Indians  be- 
come subject  to  taxation  by  the  State  in 
the  same  manner  as  property  belonging  to 
other  citizens.  Goudy  v.  Meath  (203  U.S. 
146),  and  Larkin  v.  Paugh  (176  U.S.  431). 

53-133 

The  State  has  full  power  to  regulate  fish- 
ing and  the  killing  of  game  on  the  Federal 
public  domain  within  its  borders,  includ- 
ings  lands  allotted  to  Indians  from  the 
public  domain  not  subject  to  a  trust  grow- 
ing out  of  a  former  reservation.        53-350 

All  of  the  lands  allotted  to  the  members 
of  the  Five  Civilized  Tribes,  made  nontax- 
able by  the  provisions  of  the  agreements 
under  which  the  allotments  were  made, 
continue  to  be  exempt  in  the  hands  of  the 
Indian  allottees  from  all  forms  of  State 
taxation  during  the  period  specified  in  such 
agreements,  irrespective  of  subsequent  leg- 
islation by  Congress  purporting  to  subject 
them  to  taxation,  including  section  3  of  the 
act  of  May  10,  1928  (45  Stat.  495).    53-502 

Neither  the  General  Allotment  Act  of 
Feb.  8,  1887  (24  Stat.  388),  nor  the  act  of 
May  30,  1908  (35  Stat.  558),  which  au- 
thorized allotments  on  the  surplus  lands 
of  the  Fort  Peck  Indian  Reservation,  ex- 
cludes mineral  lands  from  allotment. 

53-538 

The  acts  of  June  15,  1880  (21  Stat.  199), 
Aug.  15,  1894  (28  Stat.  286),  and  June  7, 
1897  (30  Stat.  62),  which  contained  pro- 
visions for  the  allotment  of  lands  to  the 
Uncompahgre  Utes  in  the  State  of  Utah, 
did  not  exclude  from  allotment  those 
mineral  lands  that  were  adaptable  to  agri- 
cultural and  grazing  purposes.  53-538 

The  setting  aside  of  land  in  the  field  as 
an  allotment  and  its  listing  on  the  com- 
pleted schedule  is  such  a  disposition  of  the 


land  as  to  remove  it  from  the  class  of 
"undisposed  of"  land  as  that  term  is  used 
in  the  act  of  Mar.  3,  1927  (44  Stat.  1401), 
which  reserved  to  the  Fort  Peck  Indians 
the  oil  and  gas  in  the  tribal  lands  undis- 
posed of  at  the  date  of  the  act.  53-538 

The  sole  object  in  the  amendment  of 
section  1  of  the  act  of  June  4,  1920  (41 
Stat.  751),  by  the  act  of  May  26,  1926  (44 
Stat.  658),  was  to  extend  to  allottees  there- 
under a  further  privilege,  that  of  leasing 
their  allotments  or  any  part  thereof,  and 
the  allotments  of  minor  children  for  farm- 
ing and  grazing  purposes,  and  not  to  move 
forward  the  date  of  the  qualifications  for 
allotment  from  June  4,  1920,  to  the  date  of 
the  amendatory  act.  53-550 

Section  24  of  the  Federal  Water  Power 
Act  of  June  10,  1920  (41  Stat.  1063),  pro- 
viding for  the  issuance  of  patents  on  loca- 
tions, entries,  selections,  or  filings,  there- 
tofore made  on  lands  reserved  as  water 
power  sites,  subject  to  the  limitations  and 
conditions  therein  contained,  has  no  appli- 
cation to  tribal  Indian  allotments  embrac- 
ing lands  on  the  Colville  Indian  Reserva- 
tion withdrawn  for  power  or  reservoir  sites 
under  section  13  of  the  act  of  June  25,  1910 
(36  Stat.  855).  53-680 

By  the  passage  of  the  acts  of  Feb.  26, 
1927  (44  Stat.  1247),  and  Feb.  21,  1931 
(46  Stat.  1205),  there  appears  a  clear  in- 
tent upon  the  part  of  Congress  to  restore 
Indian  trust  allotment  lands  upon  which 
fee  simple  patents  had  issued  to  the  same 
status  "as  though  fee  patents  had  never 
been  issued."  54-65 

The  word  "allot"  and  its  derivatives, 
"allottee"  and  "allotments,"  have  been  used 
in  various  statutes,  decisions,  and  by  the 
Department  of  the  Interior  in  both  the 
broader  sense  referring  to  the  completed 
process  evidenced  by  trust  patents  and  in 
the  narrower  and  primary  sense  meaning 
the  parceling  out  and  assigning  of  a  speci- 
fied number  of  acres  of  land  to  each 
Indian ;  and  because  of  the  variety  of  al- 
lotment laws,  a  case  under  one  is  not  nec- 
essarily applicable  to  another.  55-295 

Undisposed  of  surplus  lands  on  the  Fort 
Peck  Reservation  when  restored  to  tribal 
ownership  would  be  subject  to  allotment 
under  the  Fort  Peck  Allotment  Act  of 
Apr.  1,  1914  (38  Stat.  593),  in  the  absence 
of  contrary  legislation.  57-16 
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When  beneficial  title  to  lands  purchased 
by  the  United  States  through  the  Resettle- 
ment Administration  is  placed  in  the  In- 
dians, the  lands  will  not  be  subject  to 
allotment  under  the  Fort  Peck  Allotment 
Act  of  Apr.  1,  1914  (38  Stat.  593),  as  they 
do  not  constitute  "surplus  lands  remaining 
undisposed  of,"  but  they  may  be  subject  to 
allotment  under  the  General  Allotment  Act 
in    the    absence    of    contrary    legislation. 

57-16 

Where  unapproved  allotment  selections 
should  have  been  approved  according  to 
the  ordinary  procedure  of  the  Department 
but  without  sufficient  justification  were  not 
so  approved,  the  selectors  are  entitled  to 
the  rentals  from  such  selections  under  the 
principle  that  equity  will  treat  as  done 
what  ought  to  have  been  done.        57-16 

Allotted  Indian  lands  are  not  "lands 
owned  or  controlled  by  the  United  States 
or  any  of  its  agencies"  within  the  meaning 
of  the  Soil  Conservation  and  Domestic 
Allotment  Act  of  Apr.  27,  1935  (49  Stat. 
163 ;  16  U.S.C.  590a  et  seq.).  58-103 

Section  6  of  the  act  of  June  18,  1934  (48 
Stat.  984),  is  not  a  grant  of  new  powers 
to  the  Secretary  but  is  a  direction  to  the 
Secretary  to  exercise,  in  the  interest  of 
conservation,  powers  theretofore  vested  in 
him.  58-103 

The  Secretary  is  authorized  to  exercise 
all  powers  vested  in  him  by  statute  with 
respect  to  leases,  development  loans,  tim- 
ber sales,  and  other  land-management 
activities,  in  such  a  way  as  to  accomplish 
conservation  objectives.  58-103 

The  Secretary  is  authorized  to  make  a 
land-use  classification  of  allotted  lands, 
this  being  an  administrative  measure  inci- 
dental to  the  carrying  out  of  various  statu- 
tory authorities.  58-103 

The  act  of  Aug.  30,  1890  (26  Stat.  391), 
applies  to  all  allotments  carved  out  of  the 
public  domain.  It  also  applies  to  allot- 
ments made  and  patented  from  lands  of 
Indian  reservations  created  out  of  the  pub- 
lic domain  by  statute  or  Executive  order 
subsequent  to  1890.  58-320 

Congress  by  the  act  of  Feb.  8,  1887  (24 
Stat.  388),  subjected  all  allottees  to  the 
criminal  laws  of  the  States  in  which  they 
resided.  By  the  amendatory  act  of  May  8, 
1906  (34  Stat.  182),  Congress  withheld 
such  jurisdiction  until  the  issuance  of  fee 


simple  patents  to  Indians  allotted  there- 
after. Neither  of  these  acts  subjects  un- 
allotted Indians  to  the  criminal  laws  of  the 
States  for  acts  committed  within  the  res- 
ervations. 58-456 

A  non-Indian  owner  of  an  undivided 
interest  in  restricted  Indian  land  cannot 
make  the  United  States  a  party  to  any  suit 
brought  for  the  purpose  of  partitioning 
lands  held  under  a  restricted  deed.  Such 
a  non-Indian  owner's  only  remedy  appears 
to  be  the  enactment  of  legislation  confer- 
ring upon  some  court  jurisdiction  to  parti- 
tion the  land.  58-719 

No  partitioning  of  the  Indian's  restricted 
interest  in  land  effected  by  a  decree  of  a 
State  court  would  be  binding  on  the  United 
States  unless  it.  were  a  party  to  the  suit. 

58-719 

The  Secretary  of  the  Interior  may  not 
partition  land  held  under  a  restricted  deed 
by  virtue  of  the  authority  vested  in  him 
by  the  act  of  May  18,  1916  (39  Stat.  127; 
25  U.S.C.  378),  which  act  authorizes  him 
to    partition    inherited    trust    allotments. 

58-719 

Lands  allotted  to  Indians  of  the  Iowa, 
Sac  and  Fox,  and  Cheyenne  and  Arapaho 
Tribes  are  not  reservation  lands  within 
the  meaning  of  the  acts  of  Feb.  15, 1901  (31 
Stat.  790;  43  U.S.C.  959),  and  Mar.  4,  1911 
(36  Stat.  1253;  43  U.S.C.  961),  which 
authorized  the  Secretary  to  issue  grants  of 
rights-of-way  over  certain  lands.         59-1 

The  organization  of  the  Iowa,  Sac  and 
Fox,  Cheyenne  and  Arapaho  Indians  under 
the  Oklahoma  Indian  Welfare  Act  did  not 
affect  the  status  of  allotted  lands  within 
the  boundaries  of  their  former  reserva- 
tions which  had  been  dissolved  by  agree- 
ments of  cession  duly  ratified  by  the 
Congress.  59-1 

The  authority  of  the  Secretary  of  the 
Interior  to  cause  the  entire  allotment  of  a 
deceased  Indian  to  be  conveyed  by  patent 
necessarily  includes  the  authority  to  cause 
a  lesser  interest  therein,  the  surface  only, 
to  be  conveyed  by  patent.  59-100 

The  Secretary  of  the  Interior  is  author- 
ized to  sell  the  allotted  lands  of  deceased 
Indians  by  the  act  of  June  25,  1910  (36 
Stat.  855),  as  amended  (25  U.S.C.  372, 
373).  The  Secretary  of  the  Interior  may 
sell  such  allotments  without  the  consent 
of  the  heirs  or  devisees,  under  such  rules 
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and  regulations  and  upon  such  terms  as  he 
may  prescribe.  59-100 

Upon  payment  of  the  purchase  price,  the 
Secretary  of  the  Interior  may  direct  the 
Commissioner  of  the  General  Land  Office 
to  issue  patents  in  fee  to  the  purchasers 
of  the  lands,  such  patents  to  contain  reser- 
vations of  the  minerals  in  favor  of  the 
heirs  or  devisees  of  the  deceased  allottees. 

59-100 

Patents  issued  to  Northern  Cheyenne 
Indians  for  lands  acquired  under  the  act 
of  May  31,  1900,  although  outside  of  the 
boundaries  of  the  reservation  established 
by  Executive  order  of  Mar.  19,  1900  (31 
Stat.  221,  241),  were  properly  issued  pur- 
suant to  the  act  of  June  3,  1926,  as  it  was 
the  purpose  of  Congress  to  authorize  the 
allotment  in  severalty  of  the  agricultural 
and  grazing  lands  within  the  reservation  as 
then  constituted.  60-36 

The  phrase  "the  Northern  Cheyenne  In- 
dian Reservation  heretofore  set  apart  by 
Executive  order  dated  the  19th  day  of 
March  1900"  appearing  in  the  act  of  June 
3,  1926  (44  Stat.  690),  authorizing  allot- 
ments to  Northern  Cheyenne  Indians,  was 
used  as  a  means  of  identification  rather 
than  as  a  limitation  upon  the  allotment 
authority  of  the  Secretary  of  the  Interior. 

60-36 
Alienation 

The  act  of  June  4,  1920  (41  Stat.  751), 
contemplated  that  a  fee  patent,  if  applied 
for  by  an  Indian  in  connection  with  his 
homestead  allotment,  should  be  in  the  form 
of  a  restricted  fee  restraining  alienation 
of  the  lands  for  the  period  specified  in  sec- 
tion 13  thereof.  52-367 

Land  selected  as  an  allotment  by  a  qual- 
ified Indian  is  land  "disposed  of"  within 
the  contemplation  of  section  1  of  the  act 
of  Mar.  3,  1927  (44  Stat.  1401),  so  long  as 
the  selection  remains  of  record  and  no  oc- 
casion arises  to  disturb  it.  52-689 

Restrictions  upon  alienation  of  lands  al- 
lotted in  severalty  to  Indians  do  not  con- 
stitute irrevocable  covenants  but  are  more 
in  the  nature  of  personal  disabilities  im- 
posed by  Congress  under  its  power  to  en- 
large or  restrict  as  and  when  it  sees  fit. 

53-18 

The  act  of  May  10,  1928  (45  Stat.  495), 
which  extended  the  restrictions  imposed 


upon  homesteads  of  certain  members  of  the 
Five  Civilized  Tribes  in  Oklahoma  by  the 
act  of  May  27,  1908  (35  Stat.  312),  like- 
wise extended  the  restrictions  upon  the 
accumulated  income  derived  from  the  lease 
of  those  lands,  notwithstanding  that  the 
act  was  silent  with  reference  to  restrictions 
upon  such  funds.  53-157 

The  provision  relating  to  restrictions 
upon  alienation  contained  in  the  second 
proviso  to  section  9  of  the  act  of  May  27, 
1908  (35  Stat.  312),  which  created  a  special 
estate  in  the  homestead  of  a  deceased  mem- 
ber of  the  Five  Civilized  Tribes  in  favor 
of  the  issue  born  since  Mar.  4,  1906,  is 
to  be  construed  in  conjunction  with  the  first 
provisio  to  that  section,  and,  when  so  con- 
strued, the  effect  of  the  repeal  of  the  sec- 
ond proviso  by  section  2  of  the  act  of 
May  10,  1928  (45  Stat.  495),  was,  upon 
termination  of  the  special  estate  in  the 
homestead,  to  remove  the  restrictions  only 
where  the  heirs  or  devisees  are  of  less  than 
the  full-blood,  and  that  where  they  are  of 
full-blood  their  interests  are  subject  to  the 
restrictions  attaching  under  the  first  pro- 
viso, that  is,  subject  to  the  approval  of  the 
proper  local  court.  United  States  v.  Gypsy 
Oil  Company  (10  F.  2d  487),  and  Parker  v. 
Richard  (250  U.S.  235).  53-157 

Revocation  by  the  Secretary  of  the  In- 
terior under  the  authority  conferred  upon 
him  by  section  4  of  the  act  of  Feb.  27, 
1925  (43  Stat.  1008),  of  a  certificate  of 
competency  issued  to  a  member  of  the 
Osage  Tribe  of  Indians,  has  the  effect  of 
automatically  restoring  the  holder  to  his 
former  status  of  an  incompetent  member 
of  that  tribe  and  reimposes  restrictions 
against  his  unsold  surplus  lands,  but  it 
does  not  affect  the  legality  of  any  trans- 
actions made  by  reason  of  the  issuance  of 
the  certificate.  53-169 

Approval  by  the  Secretary  of  the  In- 
terior of  a  deed  by  an  heir  conveying  his 
interest  in  the  homestead  of  a  deceased 
Indian  allottee  is  retroactive  and  the  deed 
becomes  effective  as  of  the  date  of  its 
execution  and  delivery.  53-412 

Lands  allotted  as  surplus  to  a  full-blood 
Cherokee  Indian,  the  restrictions  against 
which  had  been  removed  for  competency 
by  the  Secretary  of  the  Interior  under  au- 
thority of  the  act  of  Apr.  21,  1904  (33 
Stat.  189),  do  not  come  within  the  nontax- 
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able  provisions  of  section  4  of  the  act  of 
May  10,  1928  (45  Stat.  495).  53-471 

Section  4  of  the  act  of  May  10,  1928  (45 
Stat.  495),  which  limits  the  nontaxable 
lands  of  each  member  of  the  Five  Civilized 
Tribes,  including  the  Cherokee  Nation, 
from  and  after  Apr.  26,  1931,  to  160  acres, 
contemplated  that  restricted  lands  only 
should  be  selected  and  designated  as  tax 
exempt,  and  no  authority  exists  for  includ- 
ing in  such  selection  or  designation  any 
lands  not  subject  to  restrictions  against 
alienation.  53-471 

Section  19  of  the  act  of  Apr.  26,  1906 
(34  Stat.  137),  which  placed  restrictions 
against  alienation  of  lands  allotted  to  full- 
blood  Indians  of  the  Cherokee  Nation  for 
a  certain  stated  period  unless  sooner  re- 
moved by  act  of  Congress,  and  the  act  of 
May  10,  1928  (45  Stat.  495),  which  con- 
tinued them  did  not  reimpose  restrictions 
upon  competent  Indians  of  that  tribe 
which  had  been  removed  by  the  Secretary 
of  the  Interior  under  authority  of  the  act 
of  Apr.  21,  1904  (33  Stat.  189).         53-471 

Restrictions  against  alienation  of  Indian 
allotments  by  reason  of  which  the  lands 
were  exempted  from  taxation  did  not  con- 
stitute a  vested  property  right  but  were  in 
the  nature  of  personal  disabilities  to  be 
continued  or  discontinued  at  the  will  of 
Congress.  53-502 

Congress  has  the  power  to  forbid  the 
alienation  and  at  the  same  time  permit 
taxation  of  Indian  allotments  or  vice 
versa.  53-564 

There  can  be  no  serious  question  of  the 
authority  of  Congress  to  remove  restric- 
tions upon  the  alienation  of  allotted  Indian 
lands  with  or  without  the  Indians'  consent, 
but  this  must  be  distinguished  from  de- 
priving Indian  allottees  of  the  immunity 
from  taxation  conferred  upon  them  by 
their  trust  patents.  The  Coeur  d'Alene 
Indians  were  guaranteed  nontaxable  land 
for  25  years  succeeding  issuance  of  trust 
patent,  and  this  was  a  property  right 
which,  once  vested,  could  be  divested  only 
by  due  process  of  law.  (Citing  United 
States  v.  Benewah  County,  290  Fed.  628.) 

54-65 

An  Indian's  disposal  of  an  allotment  by 
will  is  an  alienation  within  the  meaning 
of  the  provisions  contained  in  the  re- 
stricted fee  patents  issued  to  the  Chippewa 
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Indians  under  the  Treaty  of  Sept.  30,  1854 
(10  Stat.  1109)  and  approval  of  such  wills 
by  the  President  is  effective  to  remove  all 
restrictions  against  alienation  of  such 
lands  in  the  hands  of  the  devisees. 

54-555 

The  act  of  June  25,  1910  (36  Stat.  855) 
as  amended  by  the  act  of  Feb.  14,  1913  (37 
Stat.  678),  requiring,  among  other  things, 
approval  by  the  Secretary  of  the  Interior 
of  a  will  of  a  Chippewa  allottee  devising 
lands  held  under  a  restricted  fee  patent 
issued  pursuant  to  the  Treaty  of  Sept.  30, 
1854,  deals  only  with  Indians  alive  or  who 
might  thereafter  come  into  being,  and  con- 
tains nothing,  express  or  implied,  indicat- 
ing intention  to  embrace  within  its  terms 
the  will  of  an  Indian  who  died  prior  to  its 
enactment.  54-555 

An  unallotted  Osage  Indian  who  inher- 
ited an  undivided  interest  in  an  Osage 
allotment  in  1921  took  her  interest  free 
from  restriction  against  alienation  under 
section  6  of  the  act  of  Apr.  18,  1912  (37 
Stat.  86).  58-464 

Restrictions  against  alienation,  applica- 
ble to  members  of  the  Osage  Tribe,  were 
extended  to  unallotted  Osage  Indians  by 
the  act  of  Mar.  2,  1929  (45  Stat.  1478). 
Among  those  restrictions  was  that  imposed 
by  the  act  of  Feb.  27,  1925  (43  Stat.  1008), 
that  lands  devised  to  or  inherited  by  mem- 
bers of  the  Osage  Tribe  of  one-half  or 
more  Indian  blood  or  who  do  not  have  cer- 
tificates of  competency  shall  be  inalienable 
except  with  the  approval  of  the  Secretary 
of  the  Interior.  58-465 

The  act  of  June  30,  1932  (47  Stat.  474), 
authorizes  the  sale  and  purchase,  but  it 
does  not  prohibit  the  exchange,  of  re- 
stricted or  trust  Indian  lands  for  other 
lands  of  the  Indian's  selection  so  long  as 
the  Indian  receives  equivalent  value.  The 
consideration  need  not  be  in  money.  It 
may  be  money's  worth.  Lands  so  acquired 
under  the  act  of  June  30,  1932,  supra,  are 
restricted  against  alienation,  lease,  or  in- 
cumbrance, and  nontaxable  in  the  same 
quantity  and  upon  the  same  terms  and  con- 
ditions as  the  trust  lands  exchanged 
therefor.  59-28 

Patents 

A  mortgagor  who  makes  use  of  a  title  to 
secure  a  benefit,  such  as  a  loan,  is  pre- 
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siimed  to  consent  to  the  issuance  and  ac- 
ceptance of  the  fee  simple  patent,  and  his 
interest  in  the  land  becomes  subject  to  any 
liens  created  by  way  of  judgments  or  levy 
of  taxes  which  cannot  be  defeated  by  an 
attempted  cancellation  of  the  patent  by  the 
Secretary  of  the  Interior.  52-325 

The  act  of  Feb.  26,  1927  (44  Stat.  1247), 
confers  no  authority  upon  the  Secretary 
of  the  Interior  to  cancel  an  unapplied  for 
patent  in  fee  issued  to  an  Indian  during  the 
trust  period  if  the  patentee  consented  to  its 
acceptance,  and  such  consent  need  not  have 
preceded  the  actual  issuance  of  the  patent 
or  have  been  simultaneous  with  it.     52-325 

The  limitation  in  the  act  of  Feb.  26,  1927 
(44  Stat.  1247),  withholding  the  power  of 
the  Secretary  of  the  Interior  to  cancel  an 
unapplied  for  patent  in  fee  issued  to  an 
Indian  during  the  trust  period  where  the 
patentee  has  "mortgaged  or  sold  any  part 
of  the  land,"  left  the  jurisdiction  in  such 
cases  to  the  courts,  and  that  jurisdiction  is 
not  lost  by  a  subsequent  revesting  of  the 
unencumbered  title  in  the  patentee  or  his 
heirs.  52-325 

A  conveyance  issued  upon  an  Indian 
homestead  allotment  must  be  construed  as 
to  its  legal  force  and  effect  in  accord  with 
the  terms  of  the  law  under  which  it  was 
granted  and  not  by  the  terms  of  the  patent 
itself.  52-367 

The  act  of  June  4,  1920  (41  Stat.  751) 
did  not  impair  or  adversely  affect  rights 
that  had  theretofore  become  vested,  and  it 
is  beyond  the  power  of  an  administrative 
officer  by  the  issuance  of  a  new  or  supple- 
mental patent  to  deprive  an  Indian  allottee 
of  vested  rights  to  minerals  in  allotted 
lands  previously  acquired  under  a  trust 
patent  without  mineral  reservation  or  limi- 
tation. 52-367 

The  filing  and  recording  of  an  allotment 
selection  by  a  qualified  Indian  in  the  field, 
operates  to  segregate  the  land  from  other 
disposal,  and  confers  upon  him  a  preference 
right  to  the  land  as  an  allotment  which, 
upon  approval  by  the  Land  Department, 
vests  in  him  an  equitable  right  to  a  patent. 

52-689 

A  mineral  reservation  under  the  act  of 
July  17,  1914  (38  Stat.  409)  will  not  be 
required  in  trust  patents  to  be  issued  for 
Uncompahgre  Ute  Indian  allotments  pend- 
ing Apr.  15,  1930,  the  date  of  the  Execu- 


tive order  withdrawing  oil  shale  deposits 
and  lands  containing  them.  53-538 

The  act  of  Mar.  3,  1927  (44  Stat.  1401), 
which  reserved  to  the  Fort  Peck  Indians 
the  oil  and  gas  in  the  tribal  lands  undis- 
posed of  at  the  date  of  the  act,  does  not 
require  that  a  reservation  be  inserted  in  a 
trust  patent  issued  for  an  allotment  where 
the  allotment  application  was  pending, 
though  unperfected,  on  that  date.    53-538 

Trust  patents  may  be  issued  for  allot- 
ments on  the  Colville  Indian  Reservation 
embracing  lands  withdrawn  by  the  Secre- 
tary of  the  Interior  under  section  13  of  the 
act  of  June  25,  1910  (36  Stat.  855)  for 
power  and  reservoir  sites,  where  no  irri- 
gation project  has  been  authorized,  such 
patents  to  be  subject  only  to  the  provisions 
of  section  14  of  that  act  which  empower 
that  official  to  cancel  patents  should  the 
lands  be  required  under  authority  of  Con- 
gress for  the  purposes  for  which  they  were 
reserved,  in  which  event  the  allottees  are 
to  be  reimbursed  for  their  improvements 
out  of  any  moneys  for  the  construction  of 
the  irrigation  project.  53-681 

In  a  trust  patent  issued  to  a  Coeur 
d'Alene  Indian  Dec.  16,  1909,  for  allotted 
lands  within  the  Coeur  d'Alene  reserva- 
tion, it  was  declared,  in  conformity  with 
the  governing  statute,  that  the  United 
States  would  hold  the  legal  title  in  trust 
for  25  years,  after  which,  unless  the  period 
were  extended  by  the  President,  the  fee 
would  be  conveyed  discharged  of  the  trust 
and  free  of  all  charges  and  incumbrances. 
Held,  that  a  fee  simple  patent,  issued  to 
the  heirs  of  said  Indian,  although  in  fur- 
therance of  an  act  of  Congress,  did  not 
render  the  lands  covered  by  said  patent 
subject  to  taxation  by  the  State  of  Idaho 
or  a  political  subdivision  thereof.      54-65 

Where  lands  were  ceded  by  the  Coeur 
d'Alene  Indians  to  the  United  States  in  ac- 
cordance with  an  agreement,  ratified  by 
Congress,  that  a  portion  thereof  "should 
be  held  forever  as  Indian  land  and  as 
homes  for  the  Coeur  d'Alene  Indians,"  and 
allotments  in  severalty  of  portions  thereof 
were  made  to  Indians  under  the  general 
allotment  act  of  Feb.  8,  1887  (24  Stat. 
388)  and  trust  patents  issued  said  land  is 
impressed  with  a  trust  status  from  the 
date  of  the  original  trust  patent,  with  all 
the  rights  incident  thereto,  including  im- 
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munity  from  taxation  by  the  State  or  its 
political  subdivisions.  54-65 

Section  10  of  the  act  of  June  25, 1910  (36 
Stat.  85'5),  authorizing  the  Secretary  of  the 
Interior,  under  certain  conditions,  to  issue 
patents  to  individual  Indians  for  village 
lots  occupied  by  them,  contemplates  lots 
occupied  at  the  time  in  existing  villages, 
and  not  lots  in  villages  in  prospect.      54-72 

The  acts  of  Feb.  26,  1927  (44  Stat.  1247) 
and  Feb.  21,  1931  (46  Stat.  1205),  author- 
izing the  Secretary  of  the  Interior  to  can- 
cel patents  in  fee  issued  by  him  to  Indian 
allottees  upon  his  own  initiative  and  with- 
out request  or  consent  on  the  part  of  the 
Indian,  make  no  provision  for  conditional 
cancellation  of  such  patents,  which  form 
of  cancellation  would  also  be  inconsistent 
in  principle  with  the  purpose  of  such  acts, 
which  is  to  restore  the  land  to  the  same 
status  as  though  such  fee  patent  had  never 
issued  and  to  issue  a  new  trust  patent 
having  the  form  and  legal  effect  of  one 
issued  under  the  provisions  of  the  act  of 
Feb.  8,  1887  (24  Stat.  388),  and  amend- 
ments thereto.  54-160 

While  in  the  acts  of  Feb.  26,  1927  (44 
Stat.  1247),  and  Feb.  21,  1931  (46  Stat. 
1205),  the  express  limitations  upon  the 
authority  of  the  Secretary  of  the  Interior 
to  cancel  patents  in  fee  to  Indian  allottees 
do  not  include  one  forbidding  such  can- 
cellation where  the  allottee  has  conveyed 
an  interest  in  oil  and  gas  royalty  rights 
since  patent  in  fee  was  issued,  such  con- 
veyance would  bring  the  case  within  the 
spirit,  if  not  the  letter,  of  the  inhibition 
contained  in  said  acts.  54-160 

The  language  of  the  act  of  Feb.  26,  1927 
(44  Stat.  1247)  and  of  the  supplemental 
act  of  Feb.  21,  1931  (46  Stat.  1205)  evinces 
an  intent  on  the  part  of  Congress  that 
patents  in  fee  simple  issued  to  Indian 
allottees  before  the  expiration  of  the  trust 
period  or  authorized  extensions  thereof 
should  not  be  canceled  by  the  Secretary 
of  the  Interior  if  the  land  involved  is  not 
free  of  liens  attaching  subsequent  to  issu- 
ance of  the  fee  simple  patent.  54-161 

Where  an  Indian  allottee  applied  for 
cancellation  of  the  patent  in  fee  issued  to 
him  by  the  Secretary  of  the  Interior  upon 
that  official's  initiative  and  without  the 
Indian's  application  or  consent,  and  the 
allotment  has  since  become  subject  to  an 


oil  and  gas  royalty  interest,  cancellation 
of  the  fee  patent  is  not  authorized.    54-161 

As  a  general  rule,  the  courts  consider  an 
Indian  allotment  an  assignment  of  the 
right  of  occupancy  to  an  individual  In- 
dian, and  under  allotment  laws  providing 
for  patents  an  allotment  is  made  when  the 
allottee  becomes  entitled  to  a  patent  as 
evidence  of  the  allotment  and  promise  of 
a  fee  title,  and  an  allottee  may  become  en- 
titled to  a  patent  even  before  the  approval 
of  his  allotment  selection  whenever  the 
applicable  allotment  law  makes  such  ap- 
proval mandatory  after  the  showing  of 
certain  prescribed  conditions  and  such 
conditions  have  been  shown.  55-295 

The  death  of  an  Indian  allottee  does  not 
in  itself  terminate  the  trust  to  which  the 
allotment  is  subject,  and  while  the  Secre- 
tary of  the  Interior  may  issue  patents  in 
fee  to  his  heirs,  he  is  not  compelled  to  do 
so,  and  may  not  do  so  unless  the  compe- 
tent   heirs    have    applied    for    the    same. 

61-298 

The  issuance  of  patents  in  fee  to  Indian 
allottees  or  their  heirs  does  not  result  in 
extinguishing  Indian  guardianship  or 
trusteeship,  since  the  restrictions  on  the 
alienation  of  allotted  lands  are  in  the  na- 
ture of  covenants  running  with  the  land, 
and  are  not  personal  to  the  allottee.  As 
long  as  a  patent-in-fee  Indian  maintains 
his  tribal  relations,  he  is  entitled  to  the 
same  consideration  and  services  as  other 
members  of  his  tribe.  61-298 

The  statutes  authorizing  the  Secretary 
of  the  Interior  to  issue  patents  in  fee  to 
Indian  allottees  or  to  the  heirs  of  such 
allottees  do  not  permit  him  to  issue  such 
patents  unless  the  allottee  or  his  heirs 
have  made  an  application  for  the  issuance 
of  such  patents.  As  the  issuance  of  a 
patent  in  fee  abrogates  the  tax  exemption 
of  the  land  covered  by  the  patent,  the  re- 
quirement of  an  application  by  the  al- 
lottee or  his  heirs  must  be  implied.     61-298 

Under  the  statutes  authorizing  the  Sec- 
retary of  the  Interior  to  issue  patents  in 
fee  to  Indian  allottees  or  their  heirs,  he 
has  a  wide  area  of  discretion,  and  the 
issuance  of  such  patents  may  not  be  com- 
pelled by  mandamus  even  if  a  showing  of 
competency  can  be  made,  for  the  Secre- 
tary may  legitimately  consider  other  fac- 
tors than  competency,  such  as  the  effect 
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of  the  issuance  of  a  patent  in  fee  upon 
the  consolidation  of  Indian  lands.     61-298 

Right  To  Receive 

Congress  has  the  power  at  any  time  be- 
fore the  right  of  an  Indian  allottee  be- 
comes vested  in  the  land  to  change  the 
manner  of  the  allotment.  52-688 

The  principle  applicable  to  equitable 
rights  of  an  entryman  to  public  land  is 
equally  applicable  to  the  equitable  rights 
of  a  qualified  Indian  to  an  allotment  of 
tribal  or  reservation  land.  52-689 

The  act  of  May  19,  1926  (44  Stat.  566), 
as  amended  by  the  act  of  May  2,  1928  (45 
Stat.  482),  granted  to  the  children  of  the 
Crow  Tribe  living  on  the  former  date  and 
to  those  thereafter  born  only  allotments 
of  lands,  and  it  did  not  extend  the  provi- 
sions of  sections  3  and  11  of  the  act  of 
June  4,  1920  (41  Stat.  751),  to  include 
them  in  any  distribution  of  funds  accru- 
ing subsequent  to  Dec.  4,  1920.         53-550 

The  Indians  of  the  Georgetown  (or 
Shoalwater)  Band,  being  members  of  one 
of  the  "tribes  of  fish-eating  Indians  on  the 
Pacific  coast",  are,  under  the  terms  of  the 
act  of  Mar.  4,  1911  (36  Stat.  1345),  en- 
titled to  allotments  on  the  Quinaielt  Indian 
Reservation.  54-71 

In  the  matter  of  allotments  of  land,  In- 
dian children  take  the  status  of  their 
parents,  and,  like  them,  are  entitled  to  al- 
lotments and  should  be  allotted.  Halbert 
v.  United  States  (283  U.S.  753).        54-72 

Where  Indians,  entitled  to  allotments  on 
one  reservation,  elect  to  take  them  on  an- 
other, under  authority  of  law,  such 
taking  exhausts  the  right,  under  the  well- 
settled  rule  that  no  Indian  is  entitled  to 
dual  privileges  or  double  benefits  either  as 
a  member  of  two  tribes  or  otherwise. 
Mandler  v.  United  States  (52  F.  2d  713). 

54-72 

The  provision  in  the  act  of  Mar.  2,  1929 
(45  stat.  1478),  which  extended  until  Jan. 
1,  1959,  the  period  of  exemption  from  tax- 
ation of  homestead  allotments  of  members 
of  the  Osage  Tribe  of  one-half  or  more  of 
Indian  blood  to  whom  certificates  of  com- 
petency had  not  issued,  had  reference  only 
to  such  Indians  as  were  not  holding  cer- 
tificates of  competency  on  the  former  date, 
but  as  to  those  having  certificates  of  com- 
petency outstanding  on  that  date  which 


were  subsequently  revoked  the  taxation 
of  their  homesteads  is  to  be  governed  by 
subsection  7  of  section  2  of  the  act  of 
June  28,  1906  (34  stat.  539),  under  which 
the  period  of  exemption  terminated  on 
June  28,  1931.  54-105 

An  act  of  Congress  (41  Stat.  1355)  di- 
rected the  Secretary  of  the  Interior  to  pre- 
pare a  final  roll  of  the  Indians  of  the  Fort 
Belknap  Reservation  and  allot  the  lands  of 
said  reservation  pro  rata  among  the  In- 
dians so  enrolled.  Held,  that  the  Act  of 
June  18,  1934  (48  Stat.  984),  forbidding 
further  allotment  of  lands  to  Indians,  did 
not  have  application  to  the  cases  of  en- 
rolled Indians  of  this  reservation  who  had 
selected  allotments  prior  to  the  passage 
of  the  later  act  but  whose  allotment 
selections  were  then  unpatented  without 
fault  on  the  part.  55-295 

As  a  general  rule,  the  courts  consider  an 
Indian  allotment  an  assignment  of  the 
right  of  occupancy  to  an  individual  Indian, 
and  under  allotment  laws  providing  for 
patents  an  allotment  is  made  when  the 
allottee  becomes  entitled  to  a  patent  as 
evidence  of  the  allotment  and  promise  of  a 
fee  title,  and  an  allottee  may  become  en- 
titled to  a  patent  even  before  the  approval 
of  his  allotment  selection  whenever  the 
applicable  allotment  law  makes  such  ap- 
proval mandatory  after  the  showing  of 
certain  prescribed  conditions  and  such  con- 
ditions have  been  shown.  55-295 

Where  an  act  of  Congress  directed  allot- 
ment of  lands  of  an  Indian  reservation  to 
the  Indians  therein,  and  the  task  of  allot- 
ment selection  had  been  completed  but 
trust  patents  had  not  been  issued  as  to 
some  of  the  selections  prior  to  the  enact- 
ment of  the  act  of  June  18,  1934  (48  Stat. 
984),  prohibiting  future  allotments,  the 
later  legislation  does  not  prohibit  the  trust 
patenting  of  approved  allotments  nor  the 
approval  and  patenting  of  allotment  selec- 
tions equitably  vested  in  the  allotee. 

55-295 

The  allotments  in  severalty  of  reserva- 
tion lands  which  have  been  perfected  and 
completed  by  the  issuance  of  trust  patents 
have  vested  in  the  allottees  equitable  title 
which  cannot  be  impaired  by  subsequent 
legislation.  But  since  an  unapproved  allot- 
ment selection  confers  no  absolute  property 
right  in  the  selector,  Congress  is  not  pre- 
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eluded  from  forbidding  the  completion  of 
unapproved  allotments.  56-102 

The  authority  in  the  Secretary  of  the 
Interior  to  allot  lands  to  children  of  the 
Fort  Peck  Indian  Reservation  under  the 
act  of  Apr.  1,  1914  (38  Stat.  593),  is  a 
continuing  one  in  view  of  the  rejection  by 
the  Fort  Peck  Indians  of  the  Indian  Reor- 
ganization Act  of  June  18,  1934  (48  Stat. 
984),  prohibiting  allotments,  and  in  view 
of  the  act  of  June  15,  1935  (49  Stat.  378), 
providing  that  laws  affecting  Indian  res- 
ervations which  exclude  themselves  from 
the  Indian  Reorganization  Act  shall  be 
deemed  to  have  been  continuously  effective 
on  such  reservations.  57-16 

The  authority  of  the  Secretary  of  the  In- 
terior to  approve  or  disapprove  allotment 
selections  under  the  Fort  Peck  Allotment 
Act  of  Apr.  1,  1914  (38  Stat.  593),  is  not 
broad  enough  to  permit  him  to  decline  to 
approve  allotment  selections  made  under 
the  instructions  of  the  Interior  Depart- 
ment and  in  pursuance  of  a  course  of  al- 
lotment established  on  the  reservation 
because  of  reasons  not  related  to  the  merits 
of  the  individual  selections  but  of  land 
policy.  57-16 

The  inhibition  against  the  making  of 
further  allotments  on  the  public  domain  in 
San  Juan  County,  Utah,  contained  in  the 
act  of  Mar.  1,  1933  (47  Stat.  1418),  has  no 
application  to  Indians  whose  rights  to  al- 
lotments had  become  equitably  vested  prior 
to  the  enactment  of  that  legislation.  No 
representative  of  this  Department  had  au- 
thority to  make  any  disposition  of  these 
lands  in  any  manner  which  would  defeat 
the  rights  of  these  Indians.  57-547 

V.    CEDED    LANDS 

A  reservation  by  the  United  States  for 
Indians,  subsequent  to  the  swampland 
grant  of  Sept.  28,  1850  (9  Stat.  519),  within 
a  region  or  territory  formerly  occupied 
by  them  but  which  had  theretofore  been 
ceded  to  the  United  States,  was  ineffective 
as  to  swamplands  the  inchoate  title  to 
which  had  already  passed  to  the  State. 

52-615 

Regulations  of  Sept.  18,  1933,  in  re  ceded 
Chippewa  Indian  lands,  Minnesota,  re- 
stored to  homestead  entry  from  with- 
drawal (Cir.  No.  1313).  54-289 


The  mineral  deposits  in  ceded  Ute  In- 
dian lands  withdrawn  from  disposal  by 
departmental  order  of  Sept.  19,  1934 
[54  I.D.  559],  under  authority  of  the 
Wheeler-Howard  Act  (Indian  Reoraniza- 
tion  Act)  of  June  18,  1934  (48  Stat.  984), 
for  possible  restoration  to  tribal  owner- 
ship, are  removed  from  the  operation  of 
the  Mineral  Leasing  Act  of  Feb.  25, 
1920,  where  the  lands  are  embraced  in  an 
unperfected  homestead  entry  under  the 
stock-raising  homestead  act.  56-3 

In  permitting  the  restoration  to  tribal 
ownership  of  remaining  "surplus  lands" 
of  any  Indian  reservation,  the  statute  re- 
fers to  lands  ceded  to  the  United  States 
to  be  disposed  of  for  the  benefit  of  the 
Indians,  and  particularly  lands  so  ceded 
which  were  left  as  surplus  lands  after 
allotment  of  the  reservation  to  the  In- 
dians. The  Colorado  Ute  Indian  lands 
ceded  under  the  act  of  June  15, 1880,  come 
within  this  construction.  56-330 

Where  surplus  lands  remaining  after  al- 
lotment have  been  ceded  to  be  disposed  of 
for  the  benefit  of  the  Indians,  the  designa- 
tion by  Congress  of  such  lands  as  public 
lands  does  not  of  itself  affect  the  equitable 
interest  of  the  Indians  in  the  lands  or  the 
application  of  section  3  to  the  lands  so 
designated.  56-330 

The  Nelson  Act  of  Jan.  14,  1889,  appro- 
priated the  Indian  lands  ceded  to  the  pur- 
poses of  an  express  trust  and  prevented 
the  Executive's  disposition  of  them  in  any 
but  a  prescribed  manner.  But  the  Con- 
gress retained  undiminished  plenary  power 
to  change  the  method  of  disposition.  In 
the  Indian  Reorganization  Act  of  June  18, 
1934,  the  Congress  authorized  restoration 
of  the  lands  to  tribal  ownership,  subject  to 
existing  valid  rights.  Held,  1.  That  the 
authorization  to  restore  carried  implicit 
authority  in  the  Secretary  of  the  Interior 
to  order  protective  withdrawals  of  the 
lands  pending  restoration.  2.  That  the  de- 
partmental orders  of  Sept.  19  and  Nov.  2, 
1934,  were  lawful  and  operated  to  with- 
draw the  drained  ceded  lands  from  all 
forms  of  entry,  subject  to  existing  valid 
rights.  3.  That  the  right  to  Volstead  en- 
try excepts  the  lands  to  which  it  is  as- 
serted by  the  State  and  those  claiming 
under  it  from  withdrawal  from  Volstead 
entry  but  does  not  bar  their  withdrawal 
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from  homestead  entry  or  any  other  form 
of  disposition  under  the  public  land  laws. 

58-66 

Ceded  Indian  lands  are  "vacant,  unap- 
propriated and  unreserved  lands"  within 
the  meaning  of  section  1  of  the  Taylor 
Grazing  Act  of  June  28,  1934  (48  Stat. 
1269,  43  U.S.C.  315  et  seq.),  and  such 
lands  may  therefore  be  included  within 
grazing  districts  in  the  discretion  of  the 
Secretary  of  the   Interior.  58-203 

The  Indians  are,  however,  entitled  to  all 
of  the  proceeds  of  ceded  lands  which  have 
been  leased  as  isolated  tracts  under  section 
15  of  the  Taylor  Grazing  Act,  since  the  act 
contains  no  express  provision  for  the  dis- 
position of  the  proceeds  of  such  leased 
tracts.  Section  10  of  the  Taylor  Grazing 
Act,  which  is  the  general  provision  of  the 
act  governing  the  disposition  of  proceeds 
does  not  expressly  mention  ceded  Indian 
lands  either  as  originally  enacted,  or  as 
amended  by  the  act  of  June  26,  1936  (49 
Stat.  1976,  1978).  Although  section  10 
of  the  act  refers  generally  to  "moneys  re- 
ceived under  the  authority  of  this  Act,"  it 
may  be  assumed  that  Congress  was  refer- 
ring only  to  such  moneys  which  the  United 
States  was  entitled  to  receive  in  its  own 
right  as  proprietor  and  not  to  those 
received  only  by  reason  of  a  trust  relation- 
ship. As  between  two  competing  interpre- 
tations of  section  10,  choice  must  be  made 
in  the  light  of  the  settled  rule  of  construc- 
tion that  in  the  field  of  Indian  legislation 
ambiguities  are  to  be  resolved  in  favor  of 
the  Indians.  58-203 

There  is  no  conflict  between  section  11 
of  the  Taylor  Grazing  Act  and  the  provi- 
sions, as  to  disposition  of  proceeds,  con- 
tained in  the  acts  of  June  15, 1880  (21  Stat. 
199),  and  Feb.  20,  1895  (28  Stat.  677),  by 
which  the  Ute  Indians  ceded  their  lands, 
and  the  acts  of  Feb.  20,  1893  (27  Stat.  469), 
and  June  10,  1896  (29  Stat.  321),  by  which 
the  San  Carlos  Indians  ceded  their  lands. 
While  under  these  acts  of  cession  the  In- 
dians were  to  receive  all  of  the  proceeds, 
it  may  well  be  presumed  that  the  50  per- 
cent of  the  proceeds  which  will  not  go  to 
the  Indians  will  be  used  by  the  Department 
of  the  Interior  and  the  State  to  increase 
the  value  of  the  land  itself.  Moreover, 
section  11  of  the  Taylor  Grazing  Act 
expressly  provides  that  ceded  Indian  lands 


shall  continue  to  be  subject  to  disposition 
under  the  "applicable  public  land  laws" 
despite  inclusion  in  a  grazing  district. 
When  incorporation  of  ceded  Indian  lands 
in  grazing  districts  would  be  disadvantage- 
ous to  the  Indians,  the  Secretary  of  the 
Interior  may  protect  their  interests  by  de- 
clining to  take  such  action.  58-203 

When  ceded  Indian  lands  have  been 
included  within  grazing  districts,  the  pro- 
ceeds must  be  disposed  of  in  accordance 
with  section  11  of  the  Taylor  Grazing  Act 
which  is  expressly  applicable  to  "Indian 
lands  ceded  to  the  United  States  for  dispo- 
sition under  the  public  land  laws."  The 
Indians  who  ceded  the  lands  are  therefore 
entitled  to  only  50  percent  of  the  proceeds. 

58-203 

The  order  of  Sept.  14,  1938,  restoring  to 
tribal  ownership  for  the  use  and  benefit  of 
the  Southern  Ute  Tribe  of  Indians  certain 
ceded  Ute  lands  in  Colorado  then  undis- 
posed of  includes  minerals  reserved  to  the 
United  States  under  patents  issued  for  the 
surface  of  the  opened  lands  of  that 
reservation.  60-174 

VI.  DESCENT  AND  DISTRIBUTION 

Generally 

The  Secretary  of  the  Interior  may,  in  his 
discretion,  determine  what  income  from 
trust  or  restricted  Indian  estates  shall  be 
applied  in  payment  of  claims  against  the 
estates,  and  a  regulation  which  permits 
such  claims  to  be  paid  from  any  income 
which  may  accrue  from  the  decedent's 
trust  or  restricted  property  after  his  death 
is  valid.  52-37 

The  act  of  June  25,  1910  (36  Stat.  855) 
made  the  Secretary  of  the  Interior  a  special 
tribunal  with  exclusive  jurisdiction  to  de- 
termine the  heirs  of  deceased  Indians,  and 
his  decisions  thereon  are  final  and  con- 
clusive, and  not  reviewable  by  the  courts 
even  after  the  expiration  of  the  trust 
period.  53-78 

The  Department  of  the  Interior  has  no 
concern  with  reference  to  the  distribution 
of  unrestricted  property  belonging  to 
Indian  estates  regardless  of  the  fact  that 
the  question  of  marriage  or  divorce  may 
be  involved.  53-78 

Where  an  Indian  wife  separated  from 
her  Indian  husband  with  the  clear  inten- 
tion of  never  living  with  him  again,  she  is 
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estopped  from  claiming  any  share  in  his 
estate.  53-78 

The  act  of  Feb.  8,  1887  (24  Stat.  388) 
is  primarily  an  allotment  act,  whereas  the 
act  of  June  25,  1910  (36'  Stat.  855)  is  for 
the  purpose  of  determining  the  heirs  of 
deceased  allottees,  and  if  a  conflict  arises 
between  the  provisions  of  the  two  acts  with 
reference  to  the  determination  of  heirship, 
the  latter  act  governs.  53-79 

The  provision  in  section  5  of  the  act  of 
Feb,  8,  1887  (24  Stat.  388),  making 
the  laws  of  descent  of  the  State  or  Terri- 
tory where  the  lands  are  situated  appli- 
cable after  trust  patents  have  been  issued, 
was  merely  for  the  purpose  of  establishing 
a  rule  for  the  determination  of  heirship. 
The  act  does  not  undertake  to  prescribe 
what  is  necessary  to  constitute  the  legal 
relation  of  husband  and  wife,  or  of  parent 
and  child.  53-79 

Upon  the  termination  of  the  restrictions 
imposed  upon  the  special  estate  in  the 
homestead  of  a  member  of  the  Five  Civil- 
ized Tribes  created  in  favor  of  the  issue 
born  since  Mar.  4,  1906,  by  the  second  pro- 
viso to  section  9  of  the  act  of  May  27,  1908 
(35  Stat.  312),  the  accumulated  funds  de- 
rived from  the  homestead  of  the  deceased 
allottee  do  not  become  the  absolute  prop- 
erty of  such  issue,  but  are  subject  to  dis- 
tribution among  the  heirs  in  accordance 
with  their  respective  interests  under  the 
applicable  laws  of  descent  and  distribution. 
Parker  v.  Riley  (250  U.S.  66).  53-158 

Where  a  Creek  Indian  died  possessed 
of  a  homestead  allotment,  leaving  heirs  in 
general  and  also  issue  born  since  Mar.  4, 
1906,  the  interests  of  the  heirs  in  general 
are  present  vested  interests  in  the  fee  in 
remainder,  the  beneficial  use  or  enjoyment 
of  which  is  postponed  until  the  termina- 
tion of  the  special  estate  created  by  the 
proviso  to  section  9  of  the  act  of  May  27, 
1908    (35  Stat.  312).  53-412 

A  deed  executed  and  delivered  by  an 
heir  in  general  of  a  deceased  Creek  In- 
dian allottee,  conveying  his  interest  in  the 
oil,  gas,  and  other  minerals  underlying  the 
homestead,  with  the  approval  of  the  Sec- 
retary of  the  Interior,  subject  to  the  spe- 
cial estate  in  the  homestead  of  minors  born 
since  Mar.  4,  1906,  operated  as  of  its  date 
to  transfer  to  the  grantee  all  of  his  title 
and  interest  in  and  to  such  minerals  in- 


cluding his  interest  or  share  in  the  royal- 
ties thereafter  accruing  and  on  hand  on 
Apr.  26,  1931,  the  date  of  termination  of 
the  special  estate.  53-413 

The  absence,  in  an  Indian  tribe,  of  any 
law,  rule,  or  custom  of  inheritance,  would 
not  preclude  a  member  of  said  tribe  who 
had  obtained  adoption  into  another  tribe, 
the  latter  having  laws  of  inheritance, 
from  obtaining  the  benefit  of  inheritance, 
even  though  the  property  involved  was  a 
benefit  conferred  only  upon  members  of 
the  tribe  abandoned.  54-297 

Upon  the  death  of  an  Indian,  the  right 
of  inheritance  in  his  property  is  controlled 
by  the  laws,  usages,  and  customs  of  the 
tribe  or  nation  of  which  he  is  at  the  time 
a  member,  whether  by  birth  or  adoption. 

54-297 

A  Shawnee  Indian  woman  entitled  to 
share  in  the  appropriation  made  by  Con- 
gress (Act  of  Dec.  22,  1927  (45  Stat.  1)), 
in  settlement  of  Civil  War  claims  of  cer- 
tain Shawnees,  was  adopted,  together  with 
her  husband,  into  the  Cherokee  Nation, 
where  she  died  intestate,  and  without  issue 
in  1883,  leaving  a  husband  surviving,  who 
died  in  1901.  Held,  that  the  tribal  laws 
of  the  Cherokee  Nation  covering  inheri- 
tance, at  the  date  of  her  death,  applied 
in  her  case,  and  that  her  approved  claim 
against  the  Government,  although  origi- 
nating while  she  was  a  member  of  the 
Shawnee  tribe,  would  be  governed,  in  the 
matter  of  inheritance,  by  said  laws  of  the 
Cherokee  Nation.  54-298 

Under  authority  of  successive  treaties 
with  the  Cherokee  Nation,  these  Indians 
passed  and  administered  their  own  laws, 
including  statutes  of  descent,  until  Oct.  1, 
1898,  and  by  the  act  of  May  2,  1890  (26 
Stat.  81),  the  laws  of  Arkansas  were  ex- 
tended to  Indian  Territory.  Held,  that 
upon  the  death,  intestate,  in  1888,  of  an 
Indian  adopted  into  the  Cherokee  Nation, 
the  statutes  of  descent  of  the  Cherokee 
Nation  would  govern  her  estate,  and  upon 
the  death  of  her  husband,  also  adopted 
into  the  Cherokee  Nation,  in  1901,  the  laws 
of  Arkansas  relative  to  descent  and  dis- 
tribution would  control.  54-298 

The  act  of  Jan.  27,  1933  (47  Stat.  777), 
in  so  far  as  it  relates  to  lands  belonging 
to  members  of  the  Five  Civilized  Tribes  in 
Oklahoma,    is   not   intended    to    be  given 
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retroactive  scope  or  operation,  from  which 
it  follows  that  where  an  allottee  of  the 
Five  Tribes  died  prior  to  Apr.  26,  1931,  at 
which  time  his  entire  allotment  was  re- 
stricted and  tax  exempt,  leaving  heirs  of 
one-half  or  more  but  less  than  the  full 
blood,  his  allotted  land  passed  to  his  heirs 
unrestricted  and  the  restrictions  were  not 
reimposed  by  said  act  of  Jan.  27,  1933. 

54-382 

The  act  of  Jan.  27,  1933,  bears  no  indi- 
cation that  it  was  intended  to  be  retro- 
active in  operation  and  hence  does  not 
take  from  the  county  courts  of  Oklahoma 
the  jurisdiction  theretofore  exercised  by 
them  over  conveyances  by  full-blood  In- 
dian heirs  of  lands  or  interests  therein 
inherited  by  them  prior  to  Jan.  27,  1933. 

54-383 

In  section  4  of  the  Wheeler-Howard  Act 
(48  Stat.  984,  985),  limiting  the  class  of 
persons  to  whom  may  be  devised  restricted 
Indian  lands,  it  is  provided  that  "in  all 
instances  such  lands  or  interests  shall  de- 
scend or  be  devised  *  *  *  to  any  member 
of  such  tribe  or  of  such  corporation  or 
any  heirs  of  such  member."  Held,  That 
the  phrase,  "heirs  of  such  member",  therein 
employed,  should  be  construed  to  mean 
"heirs  of  the  testator",  such  construction 
being  reasonable,  consistent  with  legal 
usage,  and  in  harmony  with  the  general 
plan  and  expressed  intent  of  Congress. 

54-584 

Except  with  respect  to  allotted  lands, 
the  inheritance  laws  and  customs  of  the 
Indian  tribes  are  still  of  supreme  au- 
thority. 55-15 

No  necessity  appears  on  grounds  of  law 
or  public  policy  for  regulation  of  the  in- 
heritance of  personal  property  of  Navajo 
Indians,  and  the  Department's  regulations 
adopted  May  31,  1935  (55  I.D.  263),  re- 
lating to  the  determination  of  heirs  and 
approval  of  wills,  specifically  restrict  de- 
partmental supervision  over  the  inheri- 
tance of  personal  property  of  Indians  to 
reservations  which  have  been  allotted; 
also,  the  law  and  order  regulations 
adopted  Nov.  27,  1935,  provide  that  Indian 
judges  shall  apply  tribal  custom  in  the 
distribution  of  personal  property.      55-426 

The  personal  estate  of  a  deceased  mem- 
ber of  the  Navajo  Tribe  should  be  dis- 
tributed    according     to     tribal     custom,   | 


regardless  of  any  law  of  the  State  of  domi- 
cile or  any  regulation  of  the  Department 
inconsistent  therewith.  55-426 

With  respect  to  all  property  other  than 
allotments  of  land  made  under  the  Gen- 
eral Allotment  Act,  the  inheritance  laws 
and  customs  of  Indian  tribes,  except  where 
otherwise  provided  by  Congress,  are  of 
supreme  authority,  and  this  is  clearly 
recognized  by  the  Supreme  Court  (citing 
Jones  v.  Aleehan,  175  U.S.  1,  and  other 
cases ) .  55-426 

The  beneficial  title  in  and  to  the  segre- 
gated trust  funds  of  Osage  Indians  rests 
in  the  individual  members,  and  such  title 
may  be  transmitted  by  descent  (section  6 
of  act  of  June  28,  1906),  or  devise  (sec- 
tion 8  of  Act  of  Apr.  18,  1912).  But  the 
devisee  or  heir  succeeds  to  the  beneficial 
title  subject  to  the  trust  imposed  upon  the 
funds  by  Congress,  and  such  trust  may  be 
released  or  terminated  only  when  and  as 
authorized  by  Congress.  55-489 

The  determination  and  settlement  of  all 
questions  or  controversies  concerning  the 
heirship  to  restricted  allotted  lands  is 
vested  solely  in  the  Secretary  of  the  In- 
terior by  the  act  of  June  25,  1910  (36 
Stat.  855),  and  the  Secretary's  jurisdiction 
over  those  matters  accordingly  is  regarded 
as  exclusive  and  universal.  60-125 

An  adjudication  of  birth  by  a  State  court 
is  not  conclusive,  but  constitutes  a  part 
of  the  evidentiary  material  to  be  con- 
sidered in  determining  the  status  of  an 
individual  who  claims  to  be  an  heir  to 
restricted  Indian  land.  60-126 

As  a  necessary  part  of  the  Secretary's 
complete  jurisdiction  in  matters  of  heir- 
ship he  has  the  power  to  ascertain  and 
determine  the  status  of  persons  who  are 
claiming  as  heirs,  and  in  making  that  de- 
termination he  is  not  controlled  or  bound 
by  decrees  or  orders  entered  by  the  State 
courts.  60-126 

Having  been  recognized  by  the  Congress, 
the  departmental  practice  of  allowing 
claims  against  trust  or  restricted  Indian 
estates  has  in  effect  received  the  approval 
of  that  body.  61-37 

Under  the  act  of  June  25,  1910,  25  U.S.C., 
1946  ed.,  sees.  372,  373  as  amended,  pro- 
viding for  the  determination  of  heirs  and 
the  approval  of  wills  of  deceased  Indians 
who  have  left  trust  or  restricted  estates, 
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the  Secretary  of  the  Interior  has  implied 
authority  to  allow  all  just  claims  against 
such  estates.  61-37 

Wills 

Failure  of  a  devisee  and  of  a  devisee's 
witnesses,  on  the  advice  of  attorney,  to 
appear  and  testify  at  a  rehearing  in  an 
Indian  will  case  is  not  to  be  taken  as  any 
kind  of  admission,  nor  does  it  affect  the 
fair  presumption  that  by  testifying  the 
beneficiary  under  the  will  might  have 
strengthened  his  case.  53-519 

The  limitation  in  section  2  of  the  act 
of  Feb.  14,  1913  (37  Stat.  678),  precluding 
the  Secretary  of  the  Interior  from  reopen- 
ing after  the  expiration  of  one  year  after 
the  death  of  an  Indian  testator  a  case  in 
which  he  had  approved  a  will  made  by 
such  Indian,  relates  exclusively  to  fraud, 
and  does  not  prevent  him  from  reopening 
a  case  on  other  grounds,  such  as  failure 
of  the  examiner  to  conduct  properly  the 
hearing  or  to  correct  an  error  independent 
of  the  fraud.  53-519 

Where  an  Indian  will  case  is  reopened 
after  the  limitation  in  section  2  of  the 
act  of  Feb.  14,  1913  (37  Stat.  678)  has  run, 
the  testimony  must  be  considered  in  con- 
nection with  the  record  made  up  at  the 
original  hearing,  and  evidence  introduced, 
having  for  its  object  to  prove  fraud  per  se, 
is  inadmissible  and  must  be  eliminated. 

53-519 

As  a  general  rule  undue  influence  and 
fraud,  as  applied  to  wills,  are  practically 
synonymous  terms,  and  the  evidence  de- 
signed to  show  the  former  differs  but 
slightly,  if  at  all,  from  the  proof  required 
to  support  the  latter.  53-520 

Proof  of  undue  influence  necessary  to 
destroy  the  validity  of  a  will  must  estab- 
lish a  fraudulent  influence  controlling  the 
mind  of  the  testator  so  as  to  induce  him  to 
make  a  will  which  he  would  not  have 
otherwise  made,  but  the  mere  influence  of 
affection,  attachment,  or  gratitude  will  not 
suflice.  53-520 

Where  the  question  of  mental  compe- 
tency of  a  testator  is  not  raised,  the  fact 
that  the  will,  on  its  face,  is  one  that  could 
very  reasonably  be  expected  to  have  been 
made  by  a  person  mentally  competent  and 
under  such  circumstances  as  surrounded 
the  testator  at  the  time  the  instrument 
was  executed,  is  a  strong  factor  to  be  con- 


sidered in  connection  with  any  charge  of 
fraud  or  undue  influence.  53-520 

The  act  of  June  25,  1910  (36  Stat.  855), 
as  amended  by  the  act  of  Feb.  14,  1913  (37 
Stat.  678),  requiring,  among  other  things, 
approval  by  the  Secretary  of  the  Interior 
of  a  will  of  a  Chippewa  allottee  devising 
lands  held  under  a  restricted  fee  patent 
issued  pursuant  to  the  Treaty  of  Sept. 
30,  1854,  deals  only  with  Indians  alive  or 
who  might  thereafter  come  into  being,  and 
contains  nothing,  express  or  implied,  indi- 
cating intention  to  embrace  within  its 
terms  the  will  of  an  Indian  who  died  prior 
to  its  enactment.  54-555 

An  Indian's  disposal  of  an  allotment  by 
will  is  an  alienation  within  the  meaning 
of  the  provisions  contained  in  the  re- 
stricted fee  patents  issued  to  the  Chippewa 
Indians  under  the  Treaty  of  Sept.  30,  1854 
(10  Stat.  1109)  and  approval  of  such 
wills  by  the  President  is  effective  to  re- 
move all  restrictions  against  alienation 
of  such  lands  in  the  hands  of  the  devisees. 

54-555 

Regulations  of  May  31,  1935,  as  to  deter- 
mination of  heirs  and  approval  of  wills 
of  Indians  except  members  of  the  Five 
Civilized  Tribes  and  the  Osages.      55-263 

A  will  devising  in  trust  for  charitable 
purposes,  the  restricted  estate  of  an  In- 
dian testator  to  a  tribe  organized  under 
the  Indian  Reorganization  Act,  is  valid. 
Mere  inconveniences  of  administration  of 
a  trust  to  an  Indian  tribe  to  provide  schol- 
arships for  tribal  members,  do  not  defeat 
the  purposes  of  an  otherwise  valid  testa- 
mentary trust.  61-139 

VII.  HUNTING  AND  FISHING 

The  Migratory  Bird  Treaty  Act  of  July 
3,  1918  (40  Stat.  755),  passed  to  give  ef- 
fect to  the  treaty  between  the  United 
States  and  Great  Britain,  proclaimed  by 
the  President  on  Dec.  8,  1916  (39  Stat.,  pt. 
2,  p.  1702),  is  applicable  to  Indians  and 
Indian  reservations,  the  treaty  and  statute 
containing  no  provision  excluding  Indians 
or  Indian  reservations  from  their  opera- 
tion, and  the  treaty  expressly  mentioning 
concessions  to  Indians  not  extended  to  any 
other  race.  54-517 

The  privilege  of  hunting  given  to  the 
Swinomish  and  other  Indian  tribes  by  the 
treaty    of   Jan.   22,    1855,    known    as    the 
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Treaty  of  Point  Elliott,  does  not  extend  to 
the  reservation  lands,  but  is  confined  to 
the  undisposed  of  and  unappropriated  pub- 
lic lands  of  the  United  States,  there  being 
no  necessity  for  making  a  specific  reser- 
vation with  respect  to  the  reservation 
lands  at  the  time  this  treaty  was  entered 
into.  54-517 

The  Migratory  Bird  Treaty  Act  (40 
Stat.  755),  insofar  as  it  restrains  the  In- 
dians from  taking  and  killing  the  class  of 
game  to  which  it  applies,  is  based  upon 
the  power  of  Congress,  as  the  lawmaking 
authority,  to  prescribe  game  laws  restrict- 
ing the  Indians  in  their  rights  of  hunting 
on    reservation    lands.  54-518 

The  right  of  the  Indians  who  were  par- 
ties to  the  Treaty  of  Point  Elliott  to  hunt 
on  their  reservation  lands  was  not  based 
upon  any  provision  of  the  treaty,  but  was 
a  right  already  existing  in  them  and  not 
granted  away  by  the  treaty.  54-518 

Section  216,  25  U.S.C.  (which  prohibits 
hunting  by  non-Indians  "within  the  limits 
of  any  tribe  *  *  *")  is  applicable  to  the 
restored  lands  but  it  may  be  invoked  only 
against  non-Indians  who  hunt  upon  the 
lands  without  a  license.  58-331 

The  State  may  regulate  hunting  and 
fishing  on  the  ceded  portion  of  the  reser- 
vation (Wind  River  Reservation,  Wyo- 
ming), including  fishing  in  Ocean  Lake,  ex- 
cept that  the  tribal  councils  may  regulate 
hunting  and  fishing  on  such  areas  thereof 
as  may  be  restored  to  tribal  ownership 
pursuant  to  the  provisions  of  the  Shoshone 
Judgment  Act  (53  Stat.  1128,  25  U.S.C. 
571-577).  58-331 

The  requirement  of  State  licenses  to 
hunt  or  fish  on  the  ceded  portion  of  the 
reservation  (Wind  River  Reservation, 
Wyoming)  may  not,  however,  be  made  a 
means  of  raising  revenue.  58-331 

The  tribal  councils  may  regulate  hunt- 
ing and  fishing  on  the  diminished  portion 
of  the  reservation  (Wind  River  Reserva- 
tion, Wyoming)  by  Indians  as  well  as  non- 
Indians,  and  in  particular  they  may  regu- 
late fishing  on  Bull  and  Ray  Lakes  on  the 
diminished  portion  of  the  reservation. 

58-331 

The  Flathead  Tribal  Council  does  not 
have  jurisdiction  to  regulate  hunting  with- 
in the  Pablo  and  Ninepipe  Reservoir  areas. 
The  reservoir  areas  are  part  of  the  sur- 


plus lands  opened  to  settlement  and  entry 
pursuant  to  the  act  of  Apr.  23,  1904  (33 
Stat.  302)  ;  and  the  act  of  Mar.  3,  1909 
(35  Stat.  796),  expressly  authorized  the 
reservation  of  lands  within  the  Flathead 
Reservation  chiefly  valuable  for  reservoir 
sites.  The  selection  of  such  sites  and  their 
use  for  reservoir  purposes  amounted  to  the 
taking  by  the  United  States  of  such  an 
interest  in  the  lands  as  to  be  inconsistent 
with  the  continued  jurisdiction  of  the  tribe 
to  regulate  hunting  in  the  reservoir  areas. 

59-346 

Members  of  the  Nez  Perce  Tribe  of  In- 
dians who  were  not  granted  trust  patents 
to  their  allotted  lands  prior  to  May  8,  1906, 
and  who  have  not  received  fee  patents  for 
such  lands,  may  engage  in  hunting,  fish- 
ing, and  trapping  on  tribal  lands  or  trust 
allotments  within  the  exterior  boundaries 
of  the  Nez  Perce  Indian  Reservation  in  the 
State  of  Idaho  without  observing  the  pro- 
visions of  the  State  conservation  laws. 

60-368 

The  State  of  Idaho  could  not,  by  stock- 
ing the  reservation  with  fish  and  game, 
acquire  the  power  to  regulate  hunting, 
fishing,  and  trapping  by  the  Nez  Perce 
Indians  on  the  reservation.  60-368 

VIII.  INDIVIDUAL  RIGHTS  IN  TRIBAL 
PROPERTY 

The  effect  of  the  issuance  of  a  certifi- 
cate of  competency  to  a  member  of  the 
Osage  Tribe  of  Indians  pursuant  to  sec- 
tion 2  of  the  act  of  June  28,  1906  (34  Stat. 
539),  was  to  remove  the  restrictions  im- 
posed upon  him,  while  an  incompetent, 
with  respect  to  his  surplus  allotted  lands, 
to  confer  upon  him  the  privilege  of  re- 
ceiving his  full  share  of  the  tribal  income, 
and  to  remove  the  restriction  upon  his 
power  to  contract  debts.  53-169 

Sections  3  and  11  of  the  act  of  June  4, 
1920  (41  Stat.  751),  having  been  left  un- 
disturbed by  subsequent  legislation,  re- 
main conclusive  and  exclusive  as  to  who 
are  entitled  to  share  in  the  distribution  of 
the  Crow  Indian  tribal  funds,  and  the 
expression  "to  the  Indians  entitled"  has 
reference  only  to  those  whose  names  ap- 
pear on  the  final  rolls  made  as  provided 
for  by  that  act.  53-550 

The  act  of  May  19,  1926  (44  Stat.  566), 
as  amended  by  the  act  of  May  2,  1928 
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(45  Stat.  482),  granted  to  the  children  of 
the  Crow  Tribe  living  on  the  former  date 
and  to  those  thereafter  born  only  allot- 
ments of  lands,  and  it  did  not  extend  the 
provisions  of  sections  3  and  11  of  the  act 
of  June  4,  1920  (41  Stat.  751),  to  include 
them  in  any  distribution  of  funds  accru- 
ing subsequent  to  Dec.  4,  1920.  53-550 
The  distribution  of  funds  accruing  from 
any  source  subsequent  to  six  months  after 
June  4,  1920  (41  Stat.  751)  is  limited  to 
those  Indians  of  the  Crow  Tribe  whose 
names  appear  on  the  final  rolls  prepared 
in  accordance  with  the  provisions  of  sec- 
tion 3  of  the  act  of  that  date.  53-550 
Occupancy  of  tribal  land  by  members  of 
the  tribe  does  not  create  any  vested  rights 
in  the  occupant  as  against  the  tribe,  and 
such  occupancy  is  subject  to  whatever  lim- 
itations the  tribe  may  see  fit  to  impose. 

55-15 
As  the  right  to  receive  the  segregated 
trust  funds  at  the  end  of  the  trust  period 
is  part  of  the  Osage  "headright",  the  trust 
funds  themselves  fall  into  the  same  cate- 
gory as  the  headright  in  so  far  as  volun- 
tary  and   involuntary   alienation   is   con- 
cerned. 55-^89 
In  the  absence  of  legislation  by  Congress 
providing  for  payment  of  the  segregated 
trust  funds  of  deceased  Osage  Indians  to 
executors   or  administrators  of  their   es- 
tates, such  payments,  operating  as  they  do 
to  terminate  or  release  the  trust  imposed 
upon    such    funds,    are    not    authorized, 
whether  the  deceased  member  did  or  did 
not  have  a  certificate  of  competency  at  the 
time  of  death.  55^89 
The  beneficial  title  in  and  to  the  segre- 
gated trust  funds  of  Osage  Indians  rests 
in  the  individual  members,  and  such  title 
may  be  transmitted  by  descent  (section  6 
of  act  of  June  28,  1906),  or  devise  (section 
8  of  act  of  Apr.  18,  1912 ) .     But  the  devisee 
or  heir  succeeds  to  the  beneficial  title  sub- 
ject to  the  trust  imposed  upon  the  funds  by 
Congress,  and  such  trust  may  be  released 
or  terminated  only  when  and  as  authorized 
by  Congress.  55-489 
Under  the  act  of  June  28,  1906  (34  Stat. 
539),  and  amendatory  legislation,  the  right 
of  individual  members  of  the  Osage  Tribe 
of  Indians  in  Oklahoma  to  receive  trust 
funds  segregated  and  placed  at  interest  to 
their  credit  in  the  United  States  Treasury 


and  to  share  in  the  Osage  tribal  mineral 
estate  at  the  end  of  the  trust  period  fixed 
by  Congress,  and  during  that  period  to 
receive  the  interest  on  the  segregated  trust 
funds  and  to  participate  in  the  distribu- 
tion of  bonuses  and  royalties  from  the  min- 
eral estate,  is  an  Osage  "headright". 

55^89 
The  authority  contained  in  section  2  of 
the  act  of  Feb.  27,  1925  (43  Stat.  1008),  as 
amended  by  section  4  of  the  act  of  Mar.  2, 
1929  (45  Stat.  1478),  for  payments  to 
executors  and  administrators,  does  not 
extend  to  the  segregated  trust  funds,  but 
is  confined  to  those  funds  which  have  ac- 
crued or  which  may  accrue  from  the  in- 
terest on  said  segregated  trust  funds  and 
from  the  mineral  royalties  and  bonuses. 

55-490 
The  power,  inherent  in  the  tribe,  to  pro- 
vide for  the  orderly  distribution  of  the 
use  and  occupancy  of  tribal  lands  does  not, 
in  view  of  the  inhibitions  of  25  U.S.C.  177, 
extend  to  the  creation  of  vested  enforce- 
able interests  in  the  individual  members 
of  the  tribe.  Since  such  a  vested  enforce- 
able interest  would  be  created  by  a  con- 
veyance for  a  consideration  by  the  tribe 
to  an  individual  member  of  possessory 
title  in  tribal  lands  with  the  right  to  trans- 
mit that  title  by  descent,  devise,  or  convey- 
ance inter  vivos,  such  a  conveyance  may 
not  be  made  in  the  absence  of  clear  con- 
gressional authority  therefor.  58-218 

IX.  IRRIGATION 

Being  under  no  obligation  to  deliver 
water  free  of  cost,  the  right  of  the  Govern- 
ment to  require  a  purchaser  from  an  Indian 
holder  of  a  fee  simple  patent  to  repay 
such  proportionate  part  of  the  irrigation 
construction  costs  as  are  properly  assess- 
able against  land  brought  under  irriga- 
tion subsequent  to  the  date  of  his  purchase, 
cannot  be  defeated  by  any  covenant  in- 
corporated in  the  Indian's  deed.        52-709 

The  act  of  Aug.  1,  1914  (38  Stat.  582), 
which  changed  the  preexisting  plan  of  re- 
quiring repayment  of  construction  costs 
from  tribal  funds  to  the  more  equitable 
one  that  the  individuals  benefited  should 
bear  the  burden,  did  not  contain  any  pro- 
vision for  the  creation  of  a  lien  against 
the  lands  benefited,  and  consequently  the 
obligation  to  repay  was  merely  a  personal 
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one  imposed  upon  the  landowner.     52-709 

The  act  of  Mar.  3,  1905  (33  Stat.  1016), 
provided  that  the  construction  costs  of  the 
irrigation  project  on  the  Wind  River  In- 
dian Reservation  in  Wyoming  should  be 
repaid  in  their  entirety  from  tribal  funds, 
and  no  individual  obligation  was  imposed 
upon  the  particular  Indians  whose  lands 
were  to  be  benefited  by  the  irrigation 
system.  52-709 

The  liability  imposed  by  the  act  of  Aug. 
1,  1914  (38  Stat.  582)  upon  an  Indian 
allottee  holding  a  fee  patent  who  sells  his 
land  to  a  white  purchaser  to  pay  the  con- 
struction costs  in  proportion  to  the  acreage 
irrigated  up  to  the  time  the  Indian  parted 
with  his  title,  being  an  obligation  in  the 
form  of  a  personal  indebtedness,  cannot 
be  shifted  to  the  purchaser  in  the  absence 
of   an  express  agreement  to   that  effect. 

52-709 

The  provision  in  the  act  of  Mar.  7,  1928 
(45  Stat.  200),  which  created  a  first  lien 
against  irrigable  lands  under  all  irriga- 
tion projects  within  Indian  reservations 
where  the  construction,  operation,  and 
maintenance  costs  of  such  projects  re- 
mained unpaid  and  reimbursable,  had  no 
retroactive  effect  to  the  extent  of  imposing 
a  lien  upon  lands  that  had  theretofore 
passed  into  private  ownership  free  there- 
from, or  in  any  way  to  alter  the  rights  and 
obligations  of  parties  as  fixed  prior  to  the 
effective  date  of  that  act.  52-709 

Where  irrigable  land  within  the  Wind 
River  Indian  Reservation  in  Wyoming, 
allotted  to  an  Indian  in  severalty,  had 
been  patented  to  him  in  fee  subsequent  to 
the  act  of  Aug.  1,  1914  (38  Stat.  582),  but 
prior  to  the  act  of  Mar.  7,  1928  (45  Stat. 
200),  the  liability  of  the  Indian,  and  one 
purchasing  from  him,  is  to  be  divided  be- 
tween them  in  proportion  to  the  areas 
brought  under  irrigation  during  their  re- 
spective ownership.  52-709 

A  provision  in  a  contract  for  the  divi- 
sion of  the  waters  of  Ahtanum  Creek 
entered  into  between  the  United  States  on 
behalf  of  the  Indians  on  the  Yakima  In- 
dian Reservation  and  the  white  land- 
owners outside  of  the  reservation  for  the 
appointment  of  a  watermaster  on  or  before 
June  15  each  year,  contemplated  that  the 
apportionment  of  the  waters  was  to  be 
made  only  during  the   irrigation  season, 


and  not  then  until  the  watermaster  had 
been  appointed,  but  that  his  appointment 
could  be  made  before  that  date,  if  desir- 
able. 53-328 

Instructions  of  July  22,  1931,  taxation 
of  entries  within  reclamation  projects  and 
of  homesteads  within  Indian  irrigation 
projects  prior  to  issuance  of  final  certifi- 
cate. Cir.  No.  1176  (52  L.D.  511), 
amended.     (Cir.  No.  1257.)  53-418 

The  duty  imposed  upon  the  Secretary  of 
the  Interior  by  section  4  of  the  act  of  June 
7,  1924  (43  Stat.  475)  to  approve  the  ap- 
praisal and  purchase  price  of  any  tract  of 
land  on  the  San  Carlos  reclamation  proj- 
ect sold  prior  to  the  time  when  more  than 
one-half  of  the  construction  charge  re- 
mains unpaid,  cannot  be  delegated  to 
another,  but  that  officer  may  delegate  to 
a  subordinate  a  mere  ministerial  or  cleri- 
cal act  involved  in  the  approval  of  the 
sale.  53-515 

Congress  has  by  legislation  determined 
that  the  Wapato  Irrigation  Project  in  the 
State  of  Washington  comprises  all  of  the 
lands  on  the  Yakima  Indian  Reservation 
irrigated  by  diversion  waters  from  the 
Yakima  River.  53-622 

Lands  under  the  Satus  unit  (Wapato  Ir- 
rigation Project)  found  to  be  irrigable 
and  for  which  irrigation  facilities  were 
provided  by  the  act  of  Jan.  24,  1923  (42 
Stat.  1174),  and  subsequent  acts,  are  to 
be  considered  as  a  part  of  the  Wapato  irri- 
gation project  for  all  purposes  in  connec- 
tion with  distribution  of  waters  and 
construction  costs.  53-622 

Seepage  and  waste  water  remaining 
after  a  lawful  appropriation  of  water  di- 
verted from  a  stream  continues  to  belong 
to  the  original  appropriator  so  long  as  he 
does  not  abandon  it  and  is  able  and  willing 
to  apply  it  to  beneficial  uses,  notwith- 
standing that  it  had  been  commingled 
with  other  waters  and  that  his  possession 
was  not  at  all  times  actual  and  continuous. 
Me    v.     United    States     (263    U.S.    497). 

53-622 

All  lands  in  excess  of  forty  acres  in  each 
Indian  allotment  under  the  Satus  unit 
shall  be  considered  in  the  class  subject  to 
their  pro  rata  share  of  the  construction 
charge  of  the  project,  including  the  cost 
of  the  water  right.  53-623 
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The  lien  imposed  by  the  act  of  May  18, 
1916  (30  Stat.  123),  upon  allotted  lands 
patented  in  fee  before  all  the  charges 
authorized  by  the  act  shall  have  been  paid, 
extends  to  the  lands  of  the  Satus  unit  of 
the  Wapato  irrigation  project.  53-623 

Indian  irrigation  projects  are  con- 
structed pursuant  to  special  acts  of 
Congress  and  annual  appropriations  from 
the  Treasury,  and  the  moneys  resulting 
from  payment  of  construction  charges,  etc., 
are  returned  to  the  Treasury  as  general 
funds,  whereas  the  Reclamation  Act  fund 
is  in  fact  a  revolving  trust  fund,  money 
expended  therefrom  being  returned  thereto 
by  the  owners  of  the  lands  benefited,  to  be 
again  expended  in  connection  with  Rec- 
lamation Act  projects.  54-90 

Generally  speaking,  Indian  allotted  and 
tribal  lands  may  not,  under  existing  law, 
be  included,  with  or  without  the  consent 
of  the  Indians,  in  State  irrigation  districts 
which  would  have  the  power  to  operate 
and  maintain  the  Indian  projects  serving 
such  lands,  and  to  assess  such  lands  for 
irrigation  charges,  under  contracts  which 
would  not  permit  the  irrigation  districts  to 
resort  to  foreclosure  proceedings  in  State 
courts  to  enforce  the  collection  of  such 
charges.  61-177 

The  Pima-Maricopa  Indians  of  the  Gila 
River  Indian  Reservation  may  not  drill 
and  operate  irrigation  wells  on  lands  of 
the  reservation  which  are  included  in  the 
San  Carlos  project.  61-312 

The  provision  of  the  act  of  June  7,  1924 
(43  Stat.  475),  is  limited  to  the  waters 
stored  by  the  Coolidge  Dam,  and,  hence, 
has  no  bearing  on  the  rights  of  the  Pima- 
Maricopa  Indians  in  the  pumped  water 
of  the  project.  61-312 

Under  the  act  of  June  7,  1924,  which 
authorized  the  construction  of  the  Coolidge 
Dam  for  the  purpose,  first,  of  providing 
water  for  the  irrigation  of  the  lands 
allotted  to  the  Pima  Indians,  and,  second, 
for  the  irrigation  of  such  other  lands  as  in 
the  opinion  of  the  Secretary  could  be 
served  with  the  water  impounded  by  the 
dam,  without  diminishing  the  supply  neces- 
sary for  the  Indian  lands,  the  primary 
objective  in  the  formation  of  the  project 
was  made  the  welfare  of  the  Indians  but 
the  act  did  not  necessarily  grant  them  a 
perpetual    preference    to    the    use   of    the 


stored  waters,  and  once  the  Secretary  of 
the  Interior  had  included  in  the  San  Carlos 
Indian  irrigation  project  equal  amounts  of 
Indian  and  non-Indian  lands,  all  lands 
obtained  an  equal  right  to  the  use  of  the 
stored  waters.  61-312 

The  act  of  Mar.  7,  1928  (45  Stat.  200, 
210),  which  authorized  the  Secretary  of 
the  Interior  to  merge  the  Fiorence-Casa 
Grande  project  with  the  San  Carlos 
project,  broadened  the  Secretary's  power 
over  both  projects,  and,  in  effect,  therefore, 
modified    the    1924    act    (43    Stat.    475). 

61-313 

Under  the  terms  of  the  Landowners' 
Agreement,  the  Repayment  Contract  and 
the  Gila  Decree  governing  the  operation  of 
the  San  Carlos  project,  the  pumped  waters 
of  the  project  are  reserved  as  a  common 
project  water  supply  for  the  equal  benefit 
of  Indian,  as  well  as  non-Indian,  land- 
owners. 61-313 

X.    LEASES    AND    PERMITS 
Generally 

The  Secretary  of  the  Interior  is  without 
authority,  under  existing  law,  to  require 
non-Indian  lessees  of  restricted  allotted 
lands  on  the  Yakima  Indian  Reservation 
in  the  State  of  Washington  to  pay  certain 
stipulated  sums  additional  to  the  regular 
rentals  for  the  benefit  of  the  local  authori- 
ties in  lieu  of  taxes  which  the  county  is  not 
authorized  to  collect.  53-107 

The  sole  object  in  the  amendment  of 
section  1  of  the  act  of  June  4,  1920  (41 
Stat.  751),  by  the  act  of  May  26,  1926  (44 
Stat.  658),  was  to  extend  to  allottees  there- 
under a  further  privilege,  that  of  leasing 
their  allotments,  or  any  part  thereof,  and 
the  allotments  of  minor  children  for  farm- 
ing and  grazing  purposes,  and  not  to  move 
forward  the  date  of  the  qualifications  for 
allotment  from  June  4,  1920,  to  the  date  of 
the  amendatory  act.  53-550 

Where  a  lease,  which  has  been  continued 
in  force  after  the  fixed  10-year  period  by 
production  returning  stipulated  royalties 
in  excess  of  advance  royalties,  is  assigned 
during  a  year  in  which  production  ceases 
or  declines  to  the  extent  that  the  produc- 
tion royalties  are  less  than  the  advance 
royalties,  no  question  of  apportionment  of 
advance  royalties  as  between  the  assignor 
and  assignee  can  arise  because  the  obliga- 
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tion  to  make  the  advance  royalty  payments 
had  previously  terminated  and  is  not 
revived  by  cessation  or  decline  of 
production.  58-263 

The  fee  simple  title  to  the  land  is  in  the 
United  States  with  the  right  of  use  and 
occupancy  in  the  Navajo  Tribe  of  Indians. 
The  United  States  may  enter  into  a  lease 
with  the  Navajo  Tribe  with  the  consent  of 
the  tribe  and  the  approval  of  the  Secre- 
tary. While  the  act  of  June  30,  1834  (4 
Stat.  729),  prohibits  the  sale  or  lease  of 
lands  by  Indian  tribes  or  nations,  the  pro- 
hibition does  not  extend  to  the  sovereign. 
The  Bureau  of  Mines  is  authorized  to  erect 
permanent  improvements  on  leased  lands 
pursuant  to  the  act  of  Sept.  1,  1937  (50 
Stat.  885).  The  opinion  of  the  Attorney 
General  as  to  the  validity  of  title  pursuant 
to  Rev.  Stat.  355,  as  amended,  is  unnec- 
essary. 58-351 

An  Indian  tribe,  whether  incorporated  or 
unincorporated,  may  take  over,  through  a 
tribal  leasing  clerk,  the  clerical  and  min- 
isterial details  involved  in  the  leasing  of 
tribal  and  individual  lands.  59-328 

Insofar  as  the  Department  has  a  func- 
tion to  perform  in  connection  with  the 
leasing  and  permitting  of  Indian  lands, 
the  indirect  benefit  to  the  Department 
from  the  activities  of  the  tribal  leasing 
clerk  would  not  contravene  section  3679  of 
the  Revised  Statutes,  as  amended  by  the 
act  of  Feb.  27,  1906  (34  Stat.  27,  48;  31 
U.S.C.  665),  which  provides  that  officers  of 
the  Government  shall  not  accept  voluntary 
services.  59-329 

The  clerical  and  ministerial  details 
which  would  be  involved  in  the  leasing  and 
permitting  of  Indian  lands  are  not  pre- 
scribed by  most  of  the  leasing  statutes.  To 
the  extent  that  they  are  prescribed,  they 
may  nevertheless  be  delegated  to  an  In- 
dian tribe,  which  for  this  purpose  may  be 
regarded  as  an  instrumentality  of  the 
United  States.  The  express  statutory 
power  of  the  Secretary  of  the  Interior  to 
establish  tribal  enterprises  under  appro- 
priate regulations,  which  exists  under  the 
annual  Appropriation  Act,  further  sup- 
ports such  delegation.  59-329 

A  distinction  exists  between  the  privi- 
lege of  engaging  in  trade  with  the  Indians 
and  the  privilege  of  using  the  land  of 
another  in  carrying  on  that  trade.     The 


latter  privilege  may  be  acquired  only  from 
the  landowner ;  and  if  the  land  is  held  in 
trust  by  the  United  States  for  an  Indian 
tribe  or  for  an  individual  Indian,  the 
regulations  of  the  Department  relating  to 
the  use  of  such  land  for  business  purposes 
must  be  observed.  60-176 

Conditions  prescribed  by  the  tribal  coun- 
cil to  affect  either  new  trading  licensees  or 
those  traders  whose  licenses  have  not  ex- 
pired cannot  be  made  effective  unless 
adopted  by  the  Commissioner  as  a  part  of 
the  regulations  prescribed  by  him  in  this 
field,  or  unless  they  are  incorporated,  with 
the  approval  of  the  Secretary  or  his  au- 
thorized representative,  in  permits  cover- 
ing the  use  by  traders  of  lands  belonging  to 
the  tribe.  60-176 

Under  the  applicable  departmental  regu- 
lations, the  consent  of  the  tribal  council 
and  concurrent  action  by  the  Secretary  or 
his  authorized  representative  are  required 
with  respect  to  the  issuance  of  a  permit 
to  use  tribal  lands  for  business  purposes. 
The  tribal  council  may  give  its  consent  or 
withhold  it  for  any  reason  deemed  by  it  to 
be  sufficient.  However,  the  tribal  council 
has  no  voice  in  connection  with  the  utili- 
zation of  individually  allotted  lands  for 
business  purposes.  60-176 

As  the  date  of  the  appropriation  of  the 
purchase  price  becomes  the  date  of  acquisi- 
tion by  the  United  States  and  the  date 
upon  which  the  acquired  properties  become 
a  part  of  the  public  domain,  any  lease 
made  prior  to  that  date  under  the  leasing 
laws  applicable  to  the  public  domain  would 
be  without  authority  of  law.  60-220 

Under  the  act  of  Apr.  21,  1932  (47  Stat. 
88),  as  amended  by  the  act  of  July  31, 
1947  (61  Stat.  686),  renewals  of  existing 
leases  and  permits,  completed  within  ex- 
tension periods  granted  by  the  Secretary  of 
the  Interior  prior  to  the  execution  of  the 
contract  of  sale  to  the  United  States,  may 
be  approved  by  the  Bureau  of  Indian 
Affairs.  60-220 

Grazing 

The  sole  object  in  the  amendment  of  sec- 
tion 1  of  the  act  of  June  4,  1920  (41  Stat. 
751),  by  the  act  of  May  26,  1926  (44  Stat. 
658),  was  to  extend  to  allottees  thereunder 
a  further  privilege,  that  of  leasing  their  al- 
lotments, or  any  part  thereof  and  the  al- 
lotments of  minor  children  for  farming  and 
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grazing  purposes,  and  not  to  move  forward 
the  date  of  the  qualifications  for  allotment 
from  June  4,  1920,  to  the  date  of  the 
amendatory  act.  53-550 

The  leasing  of  lands  by  or  for  Indians 
does  not  change  their  trust  character  or 
take  them  out  of  the  exclusive  jurisdiction 
of  the  United  States,  and  a  lease  of  allotted 
or  tribal  lands  for  farming  and  grazing 
purposes  does  not  confer  upon  a  white 
lessee  any  of  the  hunting,  trapping,  and 
fishing  rights  and  privileges  possessed  by 
the  Indian  lessor  prior  to  the  lease. 

53-656 
Grazing  regulations  adopted  Dec.  28, 
1935,   to  govern  Indian  tribal  lands. 

55-435 
Oil  and  Gas 

Instructions  of  Mar.  15,  1927,  procedure 
for  obtaining  oil  and  gas  leases  for  unal- 
loted  lands  within  Executive  order  Indian 
reservations.  52-55 

One  who  is  granted  a  permit  under  the 
remedial  act  of  Mar.  3,  1927  (44  Stat. 
1347),  to  prospect  for  oil  and  gas  in  lands 
embraced  within  an  Executive  order  In- 
dian reservation  is  entitled  to  credit  for 
work  in  connection  with  drilling  performed 
by  him  on  the  same  land  under  a  former 
permit  prior  to  the  passage  of  that  act. 

52-200 

A  deed  executed  and  delivered  by  an 
heir  in  general  of  a  deceased  Creek  Indian 
allottee,  conveying  his  interest  in  the  oil, 
gas  and  other  minerals  underlying  the 
homestead,  with  the  approval  of  the  Secre- 
tary of  the  Interior,  subject  to  the  special 
estate  in  the  homestead  of  minors  born 
since  Mar.  4,  1906,  operated  as  of  its  date 
to  transfer  to  the  grantee  all  of  his  title 
and  interest  in  and  to  such  minerals  in- 
cluding his  interest  or  share  in  the  royal- 
ties thereafter  accruing  and  on  hand  on 
Apr.  26,  1931,  the  date  of  termination  of 
the  special  estate.  53-413 

Where  issue  born  since  Mar.  4,  1906, 
joined  with  other  heirs  of  a  deceased 
Creek  Indian  allottee,  with  the  approval  of 
the  Secretary  of  the  Interior,  in  leasing 
the  homestead  for  oil  and  gas  upon  a 
royalty  basis,  for  the  benefit  of  them  all, 
the  special  estate  created  by  section  9  of 
the  act  of  May  27,  1908  (35  Stat.  312),  at- 
tached to  the  royalties,  such  issue  being 
mtitled  to  the  interest  or  income  there- 


from until  Apr.  26,  1931,  but  leaving  the 
principal,  like  the  homestead,  to  go  to  the 
heirs  in  general  on  the  termination  of  the 
special  estate.  53-413 

Where  an  oil  and  gas  lease  involving 
tribal  lands  within  the  Navajo  Indian  Re- 
servation was  sold  at  public  auction  under 
the  act  of  May  29, 1924  (43  Stat.  244),  pur- 
suant to  an  advertisement  specifying  in 
the  language  of  the  act  that  the  lease 
should  be  made  for  a  certain  stated  period 
and  as  much  longer  thereafter  as  oil  or  gas 
is  found  in  paying  quantities,  development 
of  the  lands  and  the  finding  of  paying  pro- 
duction were  conditions  precedent  to  any 
extension  and  the  Secretary  of  the  Inter- 
ior is  without  authority  to  extend  the  lease 
on  any  other  ground.  53-440 

An  oil  and  gas  lease  on  restricted  Indian 
lands  did  not  specifically  state  that  advance 
royalties  were  payable  after  production 
commenced,  but  the  applicable  regulations 
and  the  administrative  interpretation 
which  had  been  accorded  to  the  lease 
terms  prior  to  the  issuance  of  the  particu- 
lar lease  clearly  indicated  that  advance 
royalties  were  payable  even  after  produc- 
tion commenced.  Held,  that  subsisting 
explanatory  regulations  and  administra- 
tive practice  support  a  holding  that  under 
the  particular  lease  advance  royalties  are 
required  after  production  commences. 

57-378 

Statutes  and  regulations  affecting  leases 
issued  by  the  Department  must  be  con- 
sidered as  part  of  the  lease  terms  irrespec- 
tive of  whether  or  not  they  are  set  forth  in 
the  lease.  Consequently,  where  an  oil  and 
gas  lease  does  not  specifically  cover  the 
status  of  advance  royalties  after  produc- 
tion is  obtained,  the  lease  may  be  inter- 
preted in  the  light  of  the  applicable 
regulations  and  the  prior  administrative 
practice  prevalent  when  the  lease  was 
issued.  57-378 

Where  a  lease  is  for  a  term  of  10  years 
and  as  much  longer  thereafter  as  oil  or 
gas  is  found  in  paying  quantities,  and 
where  the  development  of  only  one  gas  well 
in  paying  quantities  is  sufficient  to  con- 
tinue the  life  of  the  lease,  the  lease  is  not 
subject  to  cancellation  after  the  expiration 
of  the  primary  term  if  there  is  a  gas  well 
thereon  capable  of  producing  gas  in  such 
quantities  upon  which  the  required  roy- 
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alty  of  $300  per  annum  is  paid,  even 
though  such  well  is  shut  in  because  of 
market  conditions  and  gas  is  not  sold 
therefrom.  57-483 

Where  payment  is  made  by  the  lessee 
of  $300  annual  royalty  on  one  shut-in  gas 
well,  which  payment  continues  the  life  of 
the  lease,  he  may  pay  $100  annual  rental 
on  a  second  shut-in  well  under  the  pro- 
vision in  the  lease  providing  for  forfeiture 
of  an  unprofitable  gas  well  unless  a  $100 
annual  rental  is  paid  for  retaining  gas- 
producing  privileges.  57-483 

Advance  royalty  payments  are  not  min- 
imum payments  under  lease  form  A  ap- 
proved Apr.  20,  1908  (amended  Feb.  6, 
1911  and  June  29,  1911)  used  by  the  Five 
Civilized  Tribes  Indian  Agency  prior  to 
1925,  nor  under  lease  form  5-154h  used 
prior  to  1925  by  Indian  agencies  other 
than  the  Five  Civilized  Tribes.  58-262 

Advance  royalties  must  be  paid  in  addi- 
tion to  the  prescribed  rental  for  a  non- 
utilized  gas  well  during  the  fixed  period 
of  the  lease  and  any  extension  thereof  by 
payment   of   the   non-utilized   gas   rental. 

58-263 

Neither  lease  form  A,  used  by  the  Five 
Civilized  Tribes  Indian  Agency  prior  to 
1925,  nor  lease  form  5-154h,  used  prior 
to  1925  by  Indian  agencies  other  than  the 
Five  Civilized  Tribes,  requires  the  lessee 
to  resume  the  payment  of  advance  royal- 
ties after  producing  wells  on  the  lease- 
holds cease  to  produce.  58-263 

The  obligation  of  the  lessees  to  make 
payment  of  advance  royalties  under  leases 
executed  on  form  5-154h,  adopted  Dec.  24, 
1924,  is  not  limited  to  the  fixed  or  10-year 
period  but  continues  during  subsequent 
periods  of  the  lease  subject  to  termination 
only  by  the  completion  of  a  well  or  wells 
producing  oil  or  gas  in  quantities  sufficient 
to  return  to  the  lessor  an  income  in  excess 
of  the  advance  royalty  payments.     58-263 

Under  lease  form  5-154h,  adopted  Dec. 
24,  1924,  and  used  by  all  Indian  agencies 
in  Oklahoma  (except  Osage)  from  1925 
to  1933,  the  advance  royalties  constitute 
minimum  payments  required  to  be  made 
until  such  time  as  royalties  on  production 
exceed  the   advance  royalty   payments. 

58-263 

Under  lease  form  5-154h,  in  use  by  all 
Indian  agencies  in  Oklahoma  except  Osage 


from  1925  to  1933,  the  lessee  is  obligated 
to  resume  the  payment  of  advance  royal- 
ties when  the  producing  well  or  wells  cease 
to  produce  only  during  the  fixed  period 
of  10  years.  58-263 

Where  a  lease,  which  has  been  continued 
in  force  after  the  fixed  10-year  period  by 
production  returning  stipulated  royalties 
in  excess  of  advance  royalties,  is  assigned 
during  a  year  in  which  production  ceases 
or  declines  to  the  extent  that  the  produc- 
tion royalties  are  less  than  the  advance 
royalties,  no  question  of  apportionment  of 
advance  royalties  as  between  the  assignor 
and  assignee  can  arise  because  the  obli- 
gation to  make  the  advance  royalty  pay- 
ments had  previously  terminated  and  is 
not  revived  by  cessation  or  decline  of 
production.  58-263 

(1.)  Royalties  and  bonuses  received 
from  the  disposition  of  the  oil  and  gas 
underlying  the  Osage  lands  belong  to  the 
Osage  Tribe.  (2.)  The  quarterly  pay- 
ments to  owners  of  Osage  headrights  are 
composed  of  two  items — (a)  the  pro  rata 
share  of  the  balance  remaining  from  the 
receipts  of  royalties  and  bonuses  after  de- 
ductions authorized  by  Congress  have  been 
made  and  (b)  interest  on  trust  funds  to 
the  individual  credit  of  the  owner  in  the 
Treasury  of  the  United  States.  (3.)  Un- 
til the  Secretary  of  the  Interior  has  seg- 
regated amounts  from  the  Osage  tribal 
funds  with  which  to  pay  2(a),  no  part  of 
these  royalties  and  bonuses  may  be  con- 
sidered "income"  to  which  the  estate  of  a 
life  tenant  is  entitled.  (4.)  Where  the 
segregation  from  the  tribal  funds  is  not 
made  until  after  the  death  of  the  life 
tenant,  her  estate  is  not  entitled  to  any 
part  of  the  payments  made  after  her  death. 
(5.)  Where  the  segregation  with  which  to 
make  2(a)  occurs  prior  to  the  death  of  an 
Osage  owner  of  a  headright  that  amount 
shall  be  considered  as  having  "accrued" 
within  the  meaning  of  section  4  of  the  act 
of  Mar.  2,  1929  (45  Stat.  1478).  Where 
the  segregation  occurs  after  death  the 
amount  shall  be  considered  as  "accruing." 
(6.)  Where  an  Osage  owner  of  a  head- 
right  has  trust  funds  to  his  individual 
credit  in  the  United  States  Treasury  at 
the  time  of  his  death  the  interest  due  on 
such  funds  must  be  computed  to  the  date 
of  death.     That  part  of  2(b)  representing 
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interest  on  trust  funds  to  date  of  death 
shall  be  considered  as  having  "accrued" 
and  the  remainder  as  "accruing"  within 
the  meaning  of  section  4  of  the  act  of 
Mar.  2,  1929,  suvra.  58-378 

The  act  of  May  29,  1924  (43  Stat.  244, 
25  U.S.C.  398),  authorizes  the  taxation  by 
the  States  of  the  production  of  oil  and  gas 
on  unallotted  lands  in  all  respects  the 
same  as  production  on  unrestricted  lands 
and  authorizes  the  Secretary  of  the  In- 
terior to  cause  the  tax  assessed  against 
royalty  interests  to  be  paid.  58-535 

Equitable  circumstances  may  create  a 
moral  duty  on  the  part  of  the  Blackfeet 
Tribal  Council  and  the  Interior  Depart- 
ment to  offer  a  second  lease  as  nearly 
equivalent  as  possible  to  one  that  was 
offered  and  accepted  in  good  faith  but 
never  received  final  departmental  ap- 
proval. 58-638 

Where  a  lease  was  offered  by  the  Black- 
feet  Tribal  Council  in  good  faith  on  a  form 
approved  by  the  Department  and  the 
presumptive  lessee  accepted  the  lease  and 
expended  considerable  sums  in  prepara- 
tion for  drilling  thereunder,  and  such  lease 
was  not  approved  but  the  land  covered  by 
it  was  subsequently  leased  to  another 
party,  an  equitable  or  moral  obligation 
rests  with  the  Tribal  Council  and  the  De- 
partment to  offer  another  lease,  as  nearly 
equivalent  as  possible  to  the  first,  to  one 
who  has  suffered  by  bona  fide  reliance  on 
the  validity  of  the  unapproved  lease. 

58-638 

An  obligation  to  exercise  due  diligence 
in  drilling  additional  wells  is  not  met  by 
an  operator  who  has  drilled  but  one  well 
in  a  period  of  10  years,  and  further  drill- 
ing may  be  required  upon  written  notice, 
as  provided  in  the  agreement  of  the 
parties.  59-429 

To  produce  oil  in  commercial  quantities 
it  is  not  essential  that  the  returns  from 
the  well  repay  the  drilling  costs.       59-429 

Under  a  provision  for  the  continuance 
in  full  force  and  effect  for  so  long  as  oil  or 
gas  can  be  produced  in  commercial  quanti- 
ties of  an  agreement  by  which  the  Denver 
Producing  and  Refining  Company  under- 
took to  operate,  as  a  unit,  a  block  of  oil 
leases  on  restricted  Indian  land,  the 
agreement  remains  fully  effective  so  long 


as  an  oil  well  drilled  within  the  unit  area 
produces  oil  in  quantities  sufficient  for 
operation  at  a  profit  even  though  the  op- 
eration as  a  whole,  including  expenditures 
for  development  and  equipment,  results  in 
a  loss.  59-429 

Oil  and  gas  deposits  restored  to  the 
Southern  Ute  Tribe  may  be  leased  by  au- 
thority of  the  tribal  council,  with  the 
approval  of  the  Secretary  of  the  Interior, 
pursuant  to  the  act  of  May  11,  1938  (25 
U.S.C.   396a  et  seq.)  60-174 

Oil  and  gas  leases  on  the  ceded  but  un- 
disposed-of  lands  of  the  Shoshone  or  Vfind 
River  Indian  Reservation  may  be  issued 
only  under  the  act  of  Aug.  21,  1916  (39 
Stat.  519).  60-417 

The  Indians  of  the  Shoshone  or  Wind 
River  Indian  Reservation  are  the  bene- 
ficial owners  of  the  undisposed-of  lands 
which  they  ceded  to  the  United  States  for 
disposition  under  an  agreement  whereby 
the  proceeds  derived  from  the  disposition 
of  the  ceded  lands  shall  be  utilized  for 
the  use  and  benefit  of  the  Indians;  and 
any  proceeds  that  may  be  derived  from 
the  use  of  such  lands,  including  their  de- 
velopment for  oil  and  gas,  belong  to  the 
Indians  rather  than  to  the  United  States. 

60-417 

XI.  MINING  CLAIMS 

Instructions  of  Feb.  27,  1935,  governing 
mining  upon  Papago  Indian  reservation 
(Cir.  No.  1347).  55-222 

Deposits  of  bat  guano  found  in  caves  on 
the  Papago  Indian  Reservation,  which  is 
subject  to  exploration  and  location  under 
the  existing  mining  laws  of  the  United 
States,  are  properly  classifiable  as  mineral 
in  character.  The  lands  containing  such 
deposits  are  subject  to  location  and  entry 
under  the  act  of  Aug.  28,  1937  (50  Stat. 
862;  25  U.S.C.  463),  and  the  deposits  are 
therefore  not  subject  to  disposition  by  the 
Papago  Tribal  Council.  60-45 

XII.  OIL  AND  GAS  LEASING 
(ALLOTTED  LANDS) 

An  oil  and  gas  lease  may  not  be  extended 
beyond  its  primary  term  where  neither 
production  nor  the  completion  of  a  well 
commenced  during  the  primary  term  is 
shown.  58-12 
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The  Department  cannot  validly  approve 
assignments  of  oil  and  gas  leases  on  al- 
lotted Indian  lands  unless  it  finds  that  the 
leases  are  still  in  effect.  58-12 

Where  drilling  operations  were  com- 
menced during  the  primary  term  of  an 
oil  and  gas  lease,  a  showing  must  be  made 
that  the  drilling  operations  were  in  con- 
formity with  applicable  regulations  in 
order  to  extend  the  lease  beyond  the  pri- 
mary term.  58-12 

Where  an  oil  and  gas  lease  provides  that 
should  the  lessee  be  unable  to  market  the 
production  from  the  leased  land  he  may, 
with  the  consent  of  the  Secretary  of  the 
Interior,  discontinue  operation  of  the  pro- 
ducing wells  thereon,  a  lease  may  not  be 
considered  in  force  beyond  its  primary 
term  if  the  lessee  discontinues  production 
because  of  the  lack  of  storage  facilities 
unless  he  has  first  obtained  the  consent  of 
the  Secretary  of  the  Interior.  58-12 

XIII.   OIL  AND  GAS  LEASING 
(TRIBAL  LANDS) 

The  Blackfeet  Tribal  Council  is  empow- 
ered, under  the  Blackfeet  Constitution  of 
Dec.  13,  1935,  and  the  act  of  May  11, 
1938  (52  Stat.  347;  25  U.S.C.  396a  et  seq.) , 
to  issue  tribal  oil  leases,  with  or  without 
competitive  bidding,  subject  to  depart- 
mental approval,  and  subject  to  the  re- 
quirement that  members  of  the  tribe  enjoy 
a  preference  right  to  obtain  such  leases 
before  they  are  issued  to  non-members. 
Such  a  lease  is  ineffective  prior  to  depart- 
mental approval  and  the  holder  of  such  an 
unapproved  lease  has  no  rights  against  the 
holder  of  an  approved  lease  to  the  same 
land  even  though  the  approved  lease  bears 
a  later  date  of  execution  than  the  unap- 
proved lease.  58-637 

An  Indian  tribe  which  has  organized 
and  incorporated  under  the  Indian  Reor- 
ganization Act  can  issue  oil  and  gas  leases 
on  tribal  lands  without  competitive  bid- 
ding if,  and  only  if,  the  constitution  or 
charter  of  the  tribe  expressly  provides  for 
such   leasing   on   a   noncompetitive  basis. 

60-331 

The  tribal  lands  of  the  Northern 
Cheyenne  Tribe  of  the  Tongue  River  Res- 
ervation cannot  be  leased  for  the  develop- 
ment of  oil  and  gas  without  competitive 
bidding.  60-331 


Neither  the  constitution  nor  the  charter 
of  the  Northern  Cheyenne  Tribe  specifies 
what  procedure  shall  be  followed  in  the 
issuance  of  tribal  oil  and  gas  leases,  and, 
accordingly,  the  method  of  competitive 
bidding  must  be  followed.  60-331 

XIV.  RIGHTS-OF-WAY 

The  broad  authority  conferred  upon  the 
Secretary  of  the  Interior  by  section  5  of  the 
act  of  June  7,  1924  (43  Stat.  475),  to  per- 
form any  and  all  acts  and  to  make  such 
rules  and  regulations  as  may  be  necessary 
in  connection  with  the  construction  of  the 
Coolidge  Dam,  does  not  warrant  the  waiver 
of  the  statutory  limitation  fixed  by 
Congress  in  the  earlier  statutes  relating 
to  rights-of-way  for  railroad  purposes 
through  Indian  reservations.  52-594 

The  Authority  granted  to  the  Secretary 
of  the  Interior  by  the  act  of  Feb.  20,  1929 
(45  Stat.  1252),  is  sufficient  to  permit  that 
officer  to  liquidate  by  agreement  and  to  pay 
claims  for  damages  caused  to  owners  of 
lands  or  other  private  property  of  any 
kind  by  reason  of  the  operations  of  the 
United  States,  its  officers  or  employees,  in 
the  survey,  construction,  operation,  or 
maintenance  of  irrigation  works.      53-399 

Where  the  grant  of  a  right-of-way  to  a 
railroad  company  across  Indian  lands 
creates  a  possibility  of  reversion  in  the 
Indians,  and  the  Indian  title  is  later  ex- 
tinguished in  favor  of  the  United  States  by 
treaty,  the  right  of  reversion  passes  to  the 
United   States   and   inures  to  its  benefit. 

54-393 

A  railroad  company  acquired  the  right 
to  take  and  condemn  lands  for  a  railroad 
right-of-way  in  the  Choctaw  and  Chicka- 
saw Nations  under  an  enabling  act  of  gen- 
eral application  to  railroads,  containing  a 
provision  that  "before  any  railroad  shall 
be  constructed  or  any  lands  taken  or  con- 
demned," full  compensation  should  be 
made  for  all  land  taken  and  damage  sus- 
tained. The  road  was  not  constructed  by 
the  company  or  any  successor  thereto,  nor 
were  lands  condemned  or  damages  paid  in 
connection  with  a  right-of-way.  Held,  that 
the  conditions  named  in  the  act  as  prece- 
dent to  acquirement  of  right-of-way  not 
having  been  fulfilled,  the  lands  involved 
remained  lands  of  the  Choctaw  and 
Chickasaw  Nations,  and  were  not  subject 
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to  the  provisions  of  a  later  act  of  Congress 
making  a  particular  disposition  of  Indian 
lands  reserved  from  allotment  "because  of 
the  right  of  any  railroad  or  railway  com- 
pany therein  the  nature  of  an  easement". 

55-451 
Where  an  act  of  Congress  authorized  the 
condemnation  and  taking  of  Indian  lands 
for  a  railroad  right-of-way  upon  prece- 
dent compliance  with  certain  requirements, 
among  them  full  compensation  for  the 
lands  acquired  and  a  provision  that  claims 
for  damages  to  persons  holding  title  to  the 
lands  or  having  an  interest  therein  should 
be  first  satisfied  or  secured,  and  these  pre- 
requisites were  not  fulfilled,  title  to  such 
lands  remains  in  the  Indians  or  their  suc- 
cessors in  interest.  55-451 
Where  a  deed  of  conveyance  recited  that 
the  grantors  (the  Choctaw  and  Chickasaw 
Nations)  conveyed  to  the  grantee  a  certain 
tract  "less  6.26  acres  occupied  as  a  right 
of  way"  by  a  certain  railway,  and  the  rail- 
way company  failed  to  occupy  the  tract 
thus  excepted,  title  to  the  6.26  acres  did 
not  pass  to  the  grantee  under  the 
conveyance.  55-456 
The  payment  of  money  for  right-of-way, 
damage,  etc.,  required  by  the  act  of  Apr. 
26,  1906*,  was  made  a  condition  precedent 
whereby  a  railroad  company  might  obtain 
the  fee  estate  in  land  over  which  it  had 
acquired  a  right,  in  the  nature  of  an  ease- 
ment, by  the  payment  of  damages  as  pre- 
scribed by  the  act  of  Feb.  28,  1902;  and 
such  payment  under  the  act  of  Apr.  26, 
1906,  has  no  reference  to  the  payment  of 
damages  already  prescribed  by  the  act  of 
1902.  Accordingly,  nonpayment  of  dam- 
ages under  the  earlier  act  does  not  make 
operative  that  clause  of  the  1906  act  which 
vests  title  in  the  owners  of  abutting  lands. 

55-156 
The  second  proviso  to  section  14  of  the 
act  of  Apr.  26,  1906  (34  Stat.  137),  is 
operative,  according  to  its  own  terms,  only 
where  a  railroad  has  theretofore  acquired 
an  interest  in  the  land  in  the  nature  of  an 
easement,  the  lands  permitted  to  be 
acquired  by  abutting  land  owners  being 
Indian  lands  "reserved  from  allotment  be- 
cause of  the  right  of  any  railroad  *  *  * 
company  therein  in  the  nature  of  an  ease- 
ment for  right  of  way",  etc.  It  follows 
from  this  that  the  act  does  not  operate  to 


vest  title  to  the  land  of  a  proposed  right-of- 
way  irrespective  of  whether  or  not  a  rail- 
road company  has  acquired  an  interest  in 
the  land.  55-456 

An  act  of  Congress  provided  that  title 
to  certain  Indian  lands  reserved  from  allot- 
ment because  of  the  "right  of  any  rail- 
road *  *  *  company  therein  in  the  nature 
of  an  easement  for  right-of-way"  shall 
vest  in  the  owners  of  the  abutting  lands 
if  the  railroad  company  "shall  cease  to  use 
such  land  for  the  purpose  for  which  it  was 
reserved."  Held,  That  such  act  did  not 
have  application  to  Indian  lands  which  by 
the  terms  of  an  earlier  act  of  Congress 
were  made  available  for  railroad  rights-of- 
way  upon  the  fulfillment  of  certain  pre- 
scribed conditions,  which  conditions  were 
never  fulfilled,  and  that  title  to  such  lands 
consequently    remained    in    the    Indians. 

55-456 
The  Choctaw  and  Chickasaw  Nations 
are  invested  with  the  title  to  land  selected 
by  the  Choctaw  and  Chickasaw  Railroad 
Company  for  a  railroad  right-of-way  under 
the  act  of  Feb.  28,  1902  (32  Stat.  43),  since 
said  railroad  company  has  never  paid 
compensation  for  such  right-of-way  nor 
made  use  of  it.  55-456 

There  has  been  a  continuous  and  long- 
standing departmental  construction  of  the 
acts  of  Feb.  28,  1902  (32  Stat.  43),  and  sec. 
14  of  the  act  of  Apr.  26,  1906  (34  Stat. 
137)  (Rights-of-way  over  Indian  Lands), 
in  harmony  with  the  conclusion  reached  in 
the  opinion  of  Jan.  30,  1935,  (55  I.D.  451). 

55-457 
In  the  absence  of  Congressional  direc- 
tion to  the  contrary,  the  Federal  and  not 
the  State  courts  have  jurisdiction  over  pro- 
ceedings in  condemnation  of  restricted  In- 
dian lands.  Upon  the  admission  of  Okla- 
homa into  the  Union,  the  provisions  of  the 
act  of  Mar.  3, 1901  (31  Stat.  1084),  became 
available  as  authority  for  grants  by  the 
Secretary  of  the  Interior  of  rights-of-way 
for  public  highways  and  for  general  tele- 
phone and  telegraph  business  over  lands  of 
Indians  of  the  Five  Civilized  Tribes.  The 
provisions  for  section  line  highways  con- 
tained in  section  10  of  the  supplemental 
Creek  agreement  (32  Stat.  500),  in  sec- 
tion 37  of  the  Cherokee  agreement  (32 
Stat.  716),  and  in  section  24  of  the  act  of 
Apr.    26,    1906    (34    Stat.    137),    were    of 
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temporary  duration  and  not  intended  to 
survive  the  admission  of  Oklahoma  into 
the  Union.  58-86 

The  lands  of  the  Five  Civilized  Tribes 
prior  to  allotment  constitute  Indian  reser- 
vations and  as  such  are  subject  to  the  acts 
of  Feb.  15,  1901  (31  Stat.  790),  and  Mar. 
4,  1911  (36  Stat.  1253),  authorizing  the 
Secretary  of  the  Interior  to  grant  rights- 
of-way  for  telephone,  telegraph  and  trans- 
mission lines,  etc.  The  applicability  of 
those  acts  to  lands  allotted  to  Indians  of 
the  Five  Civilized  Tribes  will  be  deter- 
mined under  authority  of  section  1  of  the 
Oklahoma  Indian  Welfare  Act  of  June  26, 
1936  (49  Stat.  1967),  became  in  effect  In- 
dian reservations  and  as  such  subject  to 
the  provisions  of  the  acts  of  Mar.  3,  1901, 
Feb.  15  1901,  and  Mar.  4,  1911,  supra. 

58-86 

The  Secretary  of  the  Interior  derives  no 
authority  from  section  1  of  the  act  of 
July  9,  1832,  as  amended  (4  Stat.  564,  25 
U.S.C.  2)  ;  section  17  of  the  act  of  June 
30,  1834  (4  Stat.  735,  738,  25  U.S.C.  0)  ; 
and  section  12  of  the  act  of  Feb.  14,  1903 
(32  Stat.  825,  830,  5  U.S.C.  485),  to  grant 
revocable  permits  for  the  construction  of 
transmission  lines  across  Indian  allot- 
ments. 

The  "general  supervisory  authority"  de- 
rived from  these  acts  is  simply  a  power  to 
take  administrative  measures  necessary 
for  the  execution  of  responsibilities  and 
authorities  otherwise  more  definitely  fixed 
by  statute  or  treaty. 

If  the  acts  of  Feb.  15,  1901  (31  Stat.  790, 
43  U.S.C.  959),  and  Mar.  4,  1911  (36  Stat. 
1253,  43  U.S.C.  961),  are  not  applicable 
to  allotted  Indian  lands,  it  will  be  neces- 
sary for  those  desiring  to  use  allotted  In- 
dian lands  for  transmission  lines  to  obtain 
easement  deeds.  58-311 

Legislation  subsequent  to  1890  (26  Stat. 
391),  by  which  Congress  authorized  the 
construction  of  ditches  and  canals  across 
the  tribal  lands  of  the  Flathead  Reserva- 
tion, provides  for  the  acquisition  of  the 
necessary  rights-of-way  and  contains 
nothing  to  suggest  that  Congress  intended 
the  irrigation  system  on  the  Flathead  Res- 
ervation to  be  constructed  in  disregard  of 
Indian  rights.  In  any  taking  of  the  lands, 
either  with  the  consent  of  the  tribe  or  by 
condemnation,  due  consideration  must  be 


given,  in  the  computation  of  the  amount 
due  the  Indians,  to  any  compensating  bene- 
fits which  the  tribal  lands  will  receive  by 
reason  of  the  irrigation  system  constructed 
thereon.  58-319 

The  application  of  the  1890  act  (26  Stat. 
391 )  to  lands  to  which  the  tribal  title  had 
attached  prior  to  its  passage  would  con- 
stitute a  taking  of  private  property  by  the 
United  States  and  would  render  the  Gov- 
ernment liable  to  a  claim  for  just  com- 
pensation under  the  Constitution.    58-319 

The  act  of  Aug.  30,  1890  (26  Stat.  391), 
applies  to  all  allotments  carved  out  of  the 
public  domain.  It  also  applies  to  allot- 
ments made  and  patented  from  lands  of 
Indian  reservations  created  out  of  the 
public  domain  by  statute  or  Executive 
order  subsequent  to  1890.  58-320 

When  rights-of-way  are  taken  across 
Indian  allotments,  the  allottee  should  re- 
ceive the  same  compensation  which  would 
be  due  to  the  Indian  tribe,  in  similar  cir- 
cumstances, if  the  land  had  never  been 
allotted.  58-320 

Since  lands  which  were  in  tribal  status 
in  1890  were  not  subject  to  reserved  public 
rights-of-way,  it  may  not  be  assumed  that 
they  became  subject  to  such  rights-of-way 
by  being  allotted.  Any  language  to  the 
contrary  included  in  a  trust  patent,  being 
legally  unauthorized,  should  be  reformed 
or  disregarded.  58-320 

Rights-of-way  across  allotted  Indian 
lands  may  be  granted  to  pipeline  com- 
panies for  the  erection  and  maintenance 
of  telephone  and  telegraph  lines  to  be  used 
in  connection  with  their  pipeline  business 
under  the  act  of  Mar.  11,  1904  (33  Stat. 
65),  as  amended  by  the  act  of  Mar.  2,  1917 
(39  Stat.  973,  25  U.S.C.  321).  58-759 

Lands  allotted  to  Indians  of  the  Iowa, 
Sac,  and  Fox,  and  Cheyenne  and  Arapaho 
Tribes  are  not  reservation  lands  within 
the  meaning  of  the  acts  of  Feb.  15,  1901  (31 
Stat.  790;  43  U.S.C.  959),  and  Mar.  4,  1911 
(36  Stat.  1253;  43  U.S.C.  961),  which  au- 
thorize the  Secretary  to  issue  grants  of 
rights-of-way  over  certain  lands.  59-1 

As  it  is  not  certain  whether  Congress  in- 
tended for  the  Department  to  reserve 
rights-of-way  for  ditches  or  canals  in  pat- 
ents to  lands  which  were  in  the  public 
domain  as  of  Aug.  30,  1890,  but  which  were 
subsequently  incorporated  in  Indian  reser- 
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vations  and  are  being  distributed  by  allot- 
ment to  individual  Indians,  there  is  leeway 
for  a  reasonable  administrative  construc- 
tion of  the  right-of-way  provision  in  the 
act  of  Aug.  30,  1890.  59-461 

The  legislative  history  of  the  right-of- 
way  provision  in  the  act  of  Aug.  30,  1890 
(26  Stat.  391)  indicates  that  Congress 
probably  intended  for  it  to  relate  only  to 
patents  issued  in  recognition  of  rights  ac- 
quired in  public  domain  lands  through  oc- 
cupation, entry,  or  settlement,  and  not  to 
the  distribution  of  Indian  reservation 
lands  among  individual  Indians.  Hence, 
the  Department  could  properly  adopt  such 
an  administrative  construction  of  the  leg- 
islation at  the  present  time  for  applica- 
tion in  the  issuance  of  future  patents,  not- 
withstanding the  contrary  construction 
heretofore  followed  by  the  Department. 

59-462 

The  previous  administrative  construction 
of  the  right-of-way  provision,  to  the  effect 
that  when  an  Indian  reservation  has  been 
carved  out  of  the  public  domain  since  Aug. 
30,  1890,  and  is  to  be  distributed  by  allot- 
ment to  individual  Indians,  such  land  is 
subject  to  the  right-of-way  for  ditches  or 
canals  reserved  by  the  Government,  is  not 
unreasonable,  and,  if  adhered  to  in  the 
future,  would  not  be  upset  by  the  courts. 

59-462 

XV. SUBSURFACE  ESTATES 

E.  O.  No.  2524  of  Feb.  1,  1917,  reserving 
lands  for  the  Papago  Indians,  excepted 
mineral  deposits  and  provided  the  reserva- 
tion area  should  be  open  to  entry  and  lo- 
cation under  the  mining  laws  of  the  United 
States.  54-360 

The  order  of  (restoration)  Aug.  25,  1945 
(10  F.R.  12409),  restoring  to  tribal  owner- 
ship "all  lands  which  are  now  or  may  here- 
after be  classified  as  undisposed-of  opened 
lands  of  the  Uintah  and  Ouray  Reserva- 
tion" includes  minerals  reserved  to  the 
United  States  under  patents  issued  for  the 
surface  of  the  opened  lands  of  the 
reservation.  59-393 

The  order  of  Sept.  14,  1938,  restoring  to 
tribal  ownership  for  the  use  and  benefit 
of  the  Southern  Ute  Tribe  of  Indians  cer- 
tain ceded  Ute  lands  in  Colorado  then  un- 
disposed of,  includes  minerals  reserved  to 
the  United  States  under  patents  issued  for 


the  surface  of  the  opened  lands  of  that 
reservation.  60-174 

XVI.  TRIBAL  LANDS 

The  conveyance  of  lands  within  the  In- 
dian Pueblo  grants  in  New  Mexico  pur- 
chased from  non-Indian  claimants  under 
the  authority  of  the  act  of  June  7, 1924  (43 
Stat.  636),  should  run  to  the  respective 
Pueblos  direct  to  be  held  in  the  same  man- 
ner and  subject  to  the  same  tenure  as  other 
lands  included  in  the  original  Pueblo 
grants,  that  is,  in  communal  fee  simple 
ownership.  52-694 

The  patents  or  certificates  of  title  issued 
to  non-Indian  claimants  pursuant  to  sec- 
tion 13  of  the  act  of  June  7,  1924  (43  Stat. 
636),  operate  not  only  as  a  relinquishment 
by  the  United  States  and  the  Indians,  but 
also  constitute  official  declarations  by  the 
proper  officers  of  the  Government  that  all 
requirements  preliminary  to  their  issue 
have  been  complied  with.  52-694 

The  reports  and  findings  of  the  Pueblo 
Lands  Board  created  by  the  act  of  June  7, 
1924  (43  Stat.  636),  to  settle  and  adjust 
conflicting  claims  and  finally  set  at  rest 
titles  within  the  Indian  Pueblo  grants  in 
New  Mexico,  do  not  constitute  an  adjudica- 
tion or  final  determination  of  title,  and 
purchases  of  these  lands  may  not  be  safely 
made  unless  and  until  the  rights  of  claim- 
ants have  become  fixed  in  the  manner  pro- 
vided by  statute.  52-694 

Where  the  rights  of  non-Indian  claim- 
ants to  lands  within  Indian  Pueblo  grants 
in  New  Mexico  have  become  fixed  in  the 
manner  provided  by  the  act  of  June  7, 1924 
(43  Stat.  636),  that  is,  either  by  the  uncon- 
tested action  of  the  Pueblo  Lands  Board, 
or  by  determination  of  title  by  a  court  of 
competent  jurisdiction  in  an  independent 
suit  instituted  by  the  Indians,  or  a  like 
determination  by  the  department  of  any 
contest  instituted,  heard,  and  decided  in 
the  manner  provided  for  in  the  statute,  the 
showing  of  title  to  be  required  in  connec- 
tion with  the  purchase  of  such  lands  by  the 
Government  for  the  Indians  need  not  go 
beyond  the  proceedings  in  which  the  rights 
of  the  claimants  were  so  fixed  and 
determined.  52-694 

Congress  has  the  power  to  dispose  of 
the  property  of  Indian  tribes  and  to  set 
aside  lands  for  or  to  increase  and  decrease 
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the  size  of  reservations,  but  such  power 
presumably  will  be  exercised  only  when 
circumstances  arise  which  justify  the  Gov- 
ernment in  disregarding  treaty  stipulations 
in  the  interest  of  the  country  and  the  In- 
dians themselves.  53-128 

The  act  of  May  19,  1926  (44  Stat.  566), 
as  amended  by  the  act  of  May  2,  1928  (45 
Stat.  482),  granted  to  the  children  of  the 
Crow  Tribe  living  on  the  former  date  and 
to  those  thereafter  born  only  allotments  of 
lands,  and  it  did  not  extend  the  provisions 
of  sections  3  and  11  of  the  act  of  June  4, 
1920  (41  Stat.  751),  to  include  them  in 
any  distribution  of  funds  accruing  subse- 
quent to  Dec.  4,  1920.  53-550 

A  claim  of  tribal  ownership  of  a  large 
land  area  cannot  be  established  without  a 
fixing  of  boundaries,  and  ownership  by  vil- 
lage communities  can  be  established  only 
if  such  communities  can  be  defined.  54-359 

Instructions  of  Sept.  19,  1934  (date  of 
submission,  Aug.  10,  1934),  to  govern  res- 
toration of  lands  formerly  Indian  to  tribal 
ownership.  54-559 

Legal  title  to  "grant"  lands  and  equit- 
able title  to  "executive  order  reservation" 
lands,  in  each  pueblo,  is  vested  in  the 
Pueblo  as  a  corporation  and  not  in  the  in- 
dividual members  thereof.  57-37 

Pueblos  are  subject  to  administrative 
supervision  with  respect  to  any  transfer  of 
an  interest  in  land.  57-37 

Lands  purchased  by  members  of  the 
Osage  Tribe  with  funds  not  under  the  su- 
pervision of  the  Secretary  of  the  Interior 
and  theretofore  unrestricted  are  unre- 
stricted in  the  hands  of  unallotted  Osage 
devisees.  58-117 

The  power,  inherent  in  the  tribe,  to  pro- 
vide for  the  orderly  distribtuion  of  the 
use  and  occupancy  of  tribal  lands,  does 
not,  in  view  of  the  inhibitions  of  25  U.S.C. 
177,  extended  to  the  creation  of  vested  en- 
forceable interests  in  the  individual  mem- 
bers of  the  tribe.  Since  such  a  vested 
enforceable  interest  would  be  created  by  a 
conveyance  for  a  consideration  by  the  tribe 
to  an  individual  member  of  possessory  title 
in  tribal  lands  with  the  right  to  transmit 
that  title  by  descent,  devise,  or  convey- 
ance inter  vivos,  such  a  conveyance  may 
not  be  made  in  the  absence  of  clear  con- 
gressional authority  therefor.  58-218 


The  lands  of  the  Acoma  and  Laguna 
Pueblos,  whether  now  owned  or  hereafter 
acquired,  are  subject  to  the  inhibitions  on 
alienation  or  encumbrance  found  in  sec- 
tion 4  of  the  1934  act  (48  Stat.  984). 

58-723 

A  contract  by  which  the  Choctaw  and 
Chickasaw  Nations  agree  to  sell,  and  the 
United  States  agrees  to  buy,  for  a  con- 
sideration of  $8,500,000,  lands  and  mineral 
deposits,  with  provision  for  conveyance 
when  the  appropriation  of  the  purchase 
price  has  been  made,  is  executory  in  na- 
ture and  operates  to  vest  in  the  United 
States  on  the  date  of  the  appropriation 
the  full  equitable  title,  with  the  right  to 
a  conveyance,  as  of  that  date,  of  the  legal 
title.  60-220 

A  provision  in  a  contract  between  the 
Choctaw  and  Chickasaw  Nations  and  the 
United  States,  declaring  that  all  "proceeds 
from  the  sale  of  any  of  the  properties  men- 
tioned herein  made  subsequent  to  the  date 
of  this  contract,  and  prior  to  the  appropri- 
ation of  the  purchase  price,  shall  be 
credited  on  the  purchase  price,"  is  con- 
strued to  contemplate  and,  therefore,  to 
authorize  sales  by  the  vendor  to  third 
persons  at  any  time  prior  to  the  appropri- 
ation of  the  purchase  price.  60-220 

INDIAN  REORGANIZATION  ACT 

Instructions  of  Sept.  19,  1934  (date  of 
submission,  Aug.  10,  1934),  to  govern  res- 
toration of  lands  formerly  Indian  to  tribal 
ownership.  54-559 

In  section  4  of  the  Wheeler-Howard  Act 
(48  Stat.  984,  985),  limiting  the  class  of 
persons  to  whom  may  be  devised  restricted 
Indian  lands,  it  is  provided  that  "in  all 
instances  such  lands  or  interests  shall  de- 
scend or  be  devised  *  *  *  to  any  member 
of  such  tribe  or  of  such  corporation  or  any 
heirs  of  such  member."  Held,  that  the 
phrase,  "heirs  of  such  member,"  therein 
employed,  should  be  construed  to  mean 
"heirs  of  the  testator,"  such  construction 
being  reasonable,  consistent  with  legal 
usage,  and  in  harmony  with  the  general 
plan  and  expressed  intent  of  Congress. 

54-584 

Amended  rules  and  regulations,  adopted 
Oct.  18,  1935,  for  holding  of  elections  un- 
der act  of  June  18,  1934   (48  Stat.  984). 

55-355 
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The  remaining  undisposed  of  lands  of 
the  Colorado  Ute  Indian  Reservation  ceded 
under  the  act  of  June  15,  1880  (21  Stat. 
199),  held  to  be  capable  of  restoration  to 
tribal  ownership  under  section  3  of  the 
Indian  Reorganization  Act.  56-330 

An  Indian  tribe  is  a  governmental  en- 
tity or  public  body  capable  of  undertaking 
tribal  housing  projects,  and  where  a  tribe 
is  incorporated  under  the  Indian  Reorga- 
nization Act  it  is  clearly  authorized  to 
engage  in  the  low-rent  housing  and  slum 
clearance  projects  contemplated  by  the  Na- 
tional Housing  Act,  and,  therefore,  such  a 
tribe  comes  within  the  terms  of  that  act  as 
a  public  housing  agency  eligible  to  obtain 
the  assistance  and  benefits  of  that  act. 

57-145 

The  inclusion  by  the  Secretary  in  a 
tribal  charter  of  a  qualifying  phrase,  stat- 
ing that  the  powers  of  the  tribe  under  the 
charter  shall  be  exercised  "subject  to  any 
restrictions  contained  in  the  *  *  *  laws 
of  the  United  States,"  does  not  impose  upon 
the  tribe  the  necessity  of  complying  with 
all  the  preexisting  statutory  restrictions 
relating  generally  to  the  activities  of  In- 
dian tribes,  but,  instead,  refers  only  to 
those  statutory  restrictions  from  which 
the  Secretary  cannot  legally  free  the  tribe. 

61-8 
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I.  GENERALLY 

A  law  or  ordinance  adopted  by  an  Indian 
tribe  regulating  marriage  and  divorce  is 
not  mandatory  and  does  not  invalidate 
tribal  custom  marriage  and  divorce. 

53-80 

Lands  allotted  as  surplus  to  a  full-blood 
Cherokee  Indian  the  restrictions  against 
vhich  had  been  removed  for  competency 
)y  the  Secretary  of  the  Interior  under  au- 
hority  of  the  act  of  Apr.  21,  1904,  do  not 


come  within  the  nontaxable  provisions  of 
section  4  of  the  act  of  May  10,  1928. 

53-471 

Section  4  of  the  act  of  May  10,  1928  (45 
Stat.  495),  which  limits  the  nontaxable 
lands  of  each  member  of  the  Five  Civilized 
Tribes,  including  the  Cherokee  Nation, 
from  and  after  Apr.  26,  1931,  to  160  acres, 
contemplated  that  restricted  lands  only 
should  be  selected  and  designated  as  tax 
exempt,  and  no  authority  exists  for  in- 
cluding in  such  selection  or  designation 
any  lands  not  subject  to  restrictions 
against  alienation.  53-471 

Section  19  of  the  act  of  Apr.  26,  1906 
(34  Stat.  137),  which  placed  restrictions 
against  alienation  of  lands  allotted  to  full- 
blood  Indians  of  the  Cherokee  Nation  for  a 
certain  stated  period  unless  sooner  re- 
moved by  act  of  Congress,  and  the  act  of 
May  10,  1928  (45  Stat.  495),  which  con- 
tinued them  did  not  reimpose  restrictions 
upon  competent  Indians  of  that  tribe  which 
had  been  removed  by  the  Secretary  of  the 
Interior  under  authority  of  the  act  of 
Apr.  21,  1904  (33  Stat.  189).  53-^71 

All  of  the  lands  allotted  to  the  members 
of  the  Five  Civilized  Tribes,  made  nontax- 
able by  the  provisions  of  the  agreements 
under  which  the  allotments  were  made, 
continue  to  be  exempt  in  the  hands  of  the 
Indian  allottees  from  all  forms  of  State 
taxation  during  the  period  specified  in  such 
agreements,  irrespective  of  subsequent 
legislation  by  Congress  purporting  to  sub- 
ject them  to  taxation,  including  section  3 
of  the  act  of  May  10,  1928  (45  Stat.  495). 

53-495 

Section  3  of  the  act  of  May  10,  1928  (45 
Stat.  495)  is  not  in  conflict  with  section 
4  of  that  act,  as  amended  by  the  act  of 
May  24,  1928  (45  Stat.  733),  but  those 
two  sections,  when  construed  together, 
contemplate  that  all  minerals  produced 
from  lands  of  the  Five  Civilized  Tribes, 
whether  restricted  or  unrestricted,  shall 
be  subject  to  both  State  and  Federal 
taxation,  the  immunity  from  taxation  ex- 
tended by  section  4  operating  to  withdraw 
not  exceeding  160  acres  in  the  aggregate 
of  restricted  land  selected  by  the  Indian 
owner  as  provided  in  that  section  from 
other  forms  of  taxation.  53-502 

The  act  of  Mar.  2,  1929  (45  Stat.  1478), 
has  no  application  to  the  question  of  ex- 
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eruption  from  taxation  of  homestead  al- 
lotments of  members  of  the  Osage  Tribe 
having  less  than  one-half  of  Indian  blood 
or  of  members  of  that  tribe  having  more 
than  one-half  of  Indian  blood  but  to  whom 
certificates  of  competency  had  been  isssued. 

53-504 

The  act  of  Mar.  2,  1929  (45  Stat.  1478), 
is  applicable  to  and  extends  the  time  of 
the  termination  of  the  period  of  exemption 
from  taxation  of  homestead  allotments  of 
members  of  the  Osage  Tribe  of  one-half  or 
more  of  Indian  blood  to  whom  certificates 
of  competency  had  not  been  issued  to  Jan. 
1,  1959,  where  the  title  remains  in  the  al- 
lottee or  in  his  unallotted  heirs  or  devisees 
of  one-half  or  more  of  Osage  Indian 
blood.  53-565 

Under  subdivision  4  of  section  2  of  the 
act  of  June  28,  1906  (34  Stat.  539),  as 
modified  by  section  3  of  the  act  of  Mar.  3, 
1921  (41  Stat.  1249),  the  homestead  allot- 
ments of  adult  members  of  the  Osage  Tribe 
of  less  than  one-half  of  Indian  blood,  to 
whom  certificates  of  competency  have  not 
issued,  became  subject  to  taxation  on  and 
after  Apr.  8,  1931,  if  held  by  the  original 
allottee  on  that  date.  53-565 

Whether  the  act  of  Mar.  3, 1921  (41  Stat. 
1249),  was  effective  to  subject  to  taxation 
on  and  after  Apr.  8,  1931,  homestead  al- 
lotments of  members  of  the  Osage  Tribe  of 
less  than  one-half  of  Indian  blood  holding 
certificates  of  competency  not  decided. 

53-565 

Section  3  of  the  act  of  May  10,  1928  (45 
Stat.  495),  subjected  the  income  derived 
from  mineral  production  from  the  re- 
stricted lands  of  the  Five  Civilized  Tribes 
to  both  Federal  and  State  taxation  on  and 
after  Apr.  26,  1931,  except  as  to  those 
lands  allotted  to  members  to  which  ex- 
emptions attached  under  provisions  of  the 
agreements  under  which  allotted,  such  ex- 
emptions to  continue  for  the  periods  speci- 
fied irrespective  of  subsequent  legislation 
by  Congress  purporting  to  subject  them  to 
taxation.  53-606 

The  Federal  and  State  income  tax  to  be 
levied  upon  the  income  derived  from  the 
mineral  production  from  the  restricted 
lands  of  the  Five  Civilized  Tribes,  under 
section  3  of  the  act  of  May  10,  1928  (45 
Stat.  495),  is  to  be  based  upon  the  net  in- 
come, that  is,  the  gross  income  less  allow- 


able deductions,  accrued  after  Apr.  26, 
1931,  and  not  to  be  confined  to  interest 
alone.  53-606 

The  criterion  for  determining  whether 
a   company  has  placed  itself  within  the 
class  inhibited  from  acting  as  Indian  trus- 
tee under  the  provisions  of  the  Act  of  Jan. 
27,  1933  (47  Stat.  777),  is  the  circumstance, 
whether  or  not  the  person  dealing  in  its 
behalf  with  the  Indians  in  endeavoring  to 
obtain  consents  to  the  creation  of  trusts 
was  at  the  time  of  the  transactions  an  of- 
ficer or  employee  on  the  company's  regular- 
payroll,  the  statute  and  regulations  clearly 
expressing  an  intention  to  limit  promises 
of  compensation  to  persons  already  on  the 
regular  payroll  of  the  company  for  pur- 
poses other  than  the  procural  of   trusts 
under  the  Act,  and  prohibiting  any  and  all 
sorts  of  promises  of  remuneration  so  long 
as  they  are  made  to  persons  who  are  not 
already  officers  or  employees  on  the  regu- 
lar payroll.     Held,  That  a  trust  company 
permanently  disqualifies  itself  from  acting 
as  trustee  in  Indian  trusts  under  the  pro-  I 
visions  of  the  Act  of  Jan.  27,  1933,  where, 
after  filing  the  certificate  prescribed  by 
paragraph  2  of  the  Department's  regula-  ■' 
tions  of  June  2,  1933,  "to  the  effect  that  it l 
has  not  paid  or  promised  to  pay  any  per- 
son other  than  an  officer  or  employee  on  its 
regular    payroll  *  *  *  any    remuneration  ' 
for  any  service  or  influence  in  *  *  *  at- ! 
tempting  to  secure  for  it  the  trusteeship 
in  that  or  in  other  trusts  to  which  these 
regulations  apply,"  it  is  established  that 
said  company  had  entered  into  contractual 
relations  with  one  not  at  the  time  an  of-  f 
ficer,  employee,  or  on  the  payroll  of  the  t 
company,  under  the  terms  of  which  he  was  \ 
to  engage  in  efforts  to  procure  Indian  trus- 
teeships for  the  company  under  said  Act  f 
of  Jan.  27,  1933.  54-237  I 

Conquest  has  terminated  the  external 
powers  of  sovereignty  of  the  Indian  tribes. 

55-14 

The  Indian  tribes  were  originally  re- 
garded as  enjoying  full  powers  of  sov- 
ereignty, internal  and  external.  55-14 

Attempts  of  administrative  officials  to 
interfere  in  the  exercise  by  the  Indian 
tribes  of  their  powers  of  self-government, 
or  to  supplant  tribal  authorities  in  the  ad- 
ministration of  these  powers,  have  not 
terminated  or   impaired  the  legal  rights 
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and  powers  vested  in  the  various  Indian 
tribes.  55-15 

Conquest  has  brought  the  Indian  tribes 
under  the  control  of  Congress,  but  except 
as  Congress  has  expressly  restricted  or 
limited  the  internal  powers  of  sovereignty 
vested  in  the  Indian  tribes  such  powers  are 
still  vested  in  the  respective  tribes  and 
may  be  exercised  by  their  duly  constituted 
organs  of  government.  55-15 

It  is  the  prerogative  of  any  Indian  tribe 
to  determine  its  own  form  of  government. 

55-15 
The  acts  of  Congress  which  appear  to 
limit  the  powers  of  an  Indian  tribe  are  not 
to     be     unduly     extended     by     doubtful 
inference.  55-15 

The  powers  of  an  Indian  tribe  over  tribal 
property  are  no  less  absolute  than  the  pow- 
ers of  any  property  owner,  save  as  re- 
stricted by  general  acts  of  Congress  re- 
stricting the  alienation  or  leasing  of  tribal 
property,  and  particular  acts  of  Congress 
designed  to  control  the  disposition  of  par- 
ticular funds  or  lands.  55-15 
Although  the  power  to  supervise  Federal 
employees  is  not  an  inherent  power  of 
Indian  tribal  sovereignty,  it  is  a  power 
which  is  specifically  granted  to  the  Indian 
tribes  by  Revised  Statutes,  sec.  2072  (U.S. 
Code,  title  25,  sec.  48),  subject  to  the  dis- 
cretion of  the  Secretary  of  the  Interior. 

55-16 
The      foregoing      enumerated      powers, 
ivested  in   the  Indian   tribes  prior  to  the 
[enactment  of  the  act  of  June  18,  1934  (48 
Stat.  984),  are  safeguarded  and  protected 
by  section  16'  of  this  act,  and  the  manner  of 
their  exercise  may  be  expressly  defined  or 
limited    by    the   terms    of    a    constitution 
ladopted  by  the  tribe  and  approved  by  the 
iSecretary  of  the  Interior  pursuant  to  sec- 
tion 16  of  the  act  of  June  18, 1934  (48  Stat. 
)84).  55-16 

!  The  judicial  powers  of  a  tribe  are  co- 
extensive with  its  legislative  or  executive 
lowers,  and,  except  as  criminal  or  civil 
jurisdiction  has  been  transferred  by 
statute  to  Federal  or  State  courts,  plenary 
ivil  and  criminal  jurisdiction  rests  with 
i  he  duly  constituted  authorities  of  the 
mdian  tribe.  Such  authority  is  not  de- 
troyed  or  limited  by  administrative  action 
f  the  Interior  Department  in  the  estab- 
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lishment  and  operation  of  courts  of  Indian 
offenses.  55-16 

Amended  rules  and  regulations,  adopted 
Oct.  18,  1935,  holding  for  elections  under 
act    of    June    18,    1934,     (48    Stat.    984). 

55-355 

The  location  of  the  eastern  portion  of 
the  south  boundary  of  the  San  Carlos 
Indian  Reservation  in  Arizona  is  the  sum- 
mit or  crest  of  the  Gila  Mountains,  such 
location  of  boundary  being  recognized  in 
various  public  records,  in  harmony  with 
action  taken  by  the  Interior  Department, 
and  supported  by  the  natural  import  of  the 
language  employed  in  the  Executive  order 
of  Aug.  5,  1873.  55-560 

The  patents  issued  to  the  Mission  Indian 
bands  or  villages  under  the  act  of  Jan.  12, 
1891  (26  Stat.  712),  conveying  to  the  bands 
rights  of  use  and  occupancy  of  reservation 
lands  while  legal  title  remained  in  the 
United  States,  did  not  create  any  vested 
right  in  any  individual  Indian.  Whatever 
title  the  Indians  have  in  such  reservation 
lands  is  in  the  band  subject  to  the  undis- 
puted power  of  Congress  to  repeal  or 
modify  prior  legislation  regarding  them. 

56-102 

Indian  Pueblos  are  endowed  with  powers 
of  local  self-government  in  all  matters  save 
where  Congress  has  limited  such  powers 
by  express  legislation.  57-37 

The  Pueblos  are  not  subject  to  State 
jurisdiction  except  in  matters  as  to  which 
Congress  has  made  State  law  applicable 
or  in  suits  in  which  the  Pueblo  has  duly 
invoked  or  submitted  to  the  jurisdiction  of 
State  courts.  57-37 

The  Pueblos  are  subject  to  the  same 
degree  of  control  by  Congress  as  are  other 
Indian  tribes.  57-37 

A  tribal  constitution  does  not  freeze  acts 
of  Congress  in  existence  at  the  time  of  its 
adoption,  and  powers  constitutionally 
vested  in  a  tribal  council  are  not  limited 
by  any  such  act  after  it  has  been  repealed 
or  superseded.  58-637 

Equitable  circumstances  may  create  a 
moral  duty  on  the  part  of  the  Blackfeet 
Tribal  Council  and  the  Interior  Depart- 
ment to  offer  a  second  lease  as  nearly 
equivalent  as  possible  to  one  that  was  of- 
fered and  accepted  in  good  faith  but  never 
received  final  departmental  approval. 

58-638 
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The  Executive  order  of  Dec.  16,  1882, 
set  aside  certain  lands  for  the  use  and 
occupancy  of  the  Hopi  Indians  "and  such 
other  Indians  as  the  Secretary  of  the  In- 
terior may  see  fit  to  settle  thereon."  At 
that  time,  and  for  years  prior  thereto,  the 
lands  were  occupied  by  the  Hopi  Indians 
and  by  Navajo  Indians,  and  Navajos  con- 
tinued thereafter  to  settle  within  the  area. 
Funds  appropriated  for  Federal  services, 
such  as  the  education  of  Indian  children, 
have  been  used  throughout  the  years  for 
the  benefit  of  Hopis  and  Navajos  living 
within  the  area,  and  the  Secretary  has  reg- 
ulated the  grazing  of  the  livestock  on  the 
reservation  belonging  to  Hopis  and  Nava- 
jos, no  action  being  taken  to  prevent  the 
further  settlement  of  Navajos  until  the 
Secretary  declared  that  Navajo  Indians 
would  not  be  permitted  to  settle  on  the 
reservation  after  the  date  of  ratification 
of  the  Hopi  constitution.  59-248 

Congress  is  vested  with  plenary  au- 
thority to  legislate  for  the  regulation  of 
the  affairs  and  economic  welfare  of  Indian 
tribes  and  bands  such  as  the  Eastern 
Cherokees  of  North  Carolina,  and  neither 
the  constitution  of  a  State  nor  any  act 
of  its  legislature  can  withdraw  the  Indians 
from  the  operation  of  an  act  which  Con- 
gress passes  in  the  exercise  of  its  para- 
mount authority.  60-31 

Since  section  1  of  the  North  Carolina 
statute  of  Apr.  5,  1947,  which  section 
merely  provides  for  the  exercise  of  cer- 
tain property  rights  by  members  of  the 
Eastern  Band  of  Cherokees,  subject  to 
existing  and  future  Federal  laws,  neither 
interferes  nor  attempts  to  interfere  with 
the  jurisdiction  of  the  Federal  Govern- 
ment over  the  property  of  the  Eastern 
Band,  there  is  no  occasion  for  an  official 
of  the  Federal  Government  to  question  the 
validity  of  the  section.  60-31 

In  order  to  be  "identifiable"  within  the 
meaning  of  the  Indian  Claims  Commission 
Act  of  Aug.  13,  1946  (60  Stat.  1049;  25 
U.S.C.A.  70a-v),  a  group  of  Indians  must 
possess  characteristics  which  bear  a  sub- 
stantial relationship  to  the  factors  that 
characterize  tribes  or  bands.  It  must  be 
a  group  whose  political  existence  has  been 
recognized  by  Congress  or  the  executive 
branch  of  the  Government,  or  one  which 
in  the  absence  of  such  recognition  has  a 


de  facto  collective  existence  and  carries 
on  a  type  of  group  life  characteristic  of 
the  Indians  in  the  United  States  or  Alaska, 
as  the  case  may  be.  60-152 

Neither  the  Indians  of  California  as  a 
whole,  nor  particular  organizations  of 
California  Indians,  such  as  the  Indians  of 
California,  Inc.,  the  Mission  Indians  of 
California,  or  the  Federated  Indians  of 
California,  constitute  "identifiable"  groups 
of  American  Indians  within  the  meaning 
of  the  Indian  Claims  Commission  Act.  To 
speak  of  all  the  Indians  of  the  State  of 
California  is  to  refer  solely  to  a  geographi- 
cal category.  60-152 

The  California  Jurisdictional  Act  of 
May  18, 1928  (45  Stat.  602),  dealt  with  the 
Indians  of  California  as  a  group  solely 
for  the  purposes  of  that  act.  60-152 

II.  ATTORNEYS 

A  contract  by  which  Indian  residents 
and  subjects  of  the  Dominion  of  Canada 
propose  to  employ  an  attorney  to  prosecute 
claims  against  the  United  States  is  not 
subject  to  the  approval  of  the  Commis- 
sioner of  Indian  Affairs  and  the  Secretary 
of  the  Interior.  Sections  1,  2,  and  81,  title 
25,  United  States  Code,  are  confined  in 
scope  and  operation  to  Indians  who  reside 
in  and  are  subject  to  the  jurisdiction  of 
the  United  States  and  have  no  application 
to  the  subjects  of  a  foreign  nation.     57-24 

Sections  2103-2106  of  the  Revised  Stat- 
utes (25  U.S.C.  81-84,  1952  ed.)  provide, 
among  other  things,  for  dual  action  by  the 
Secretary  of  the  Interior  and  the  Com- 
missioner of  Indian  Affairs  in  connection 
with  the  approval  of  contracts  between 
attorneys  and  Indian  tribes  and  the  ap- 
proval of  payments  made  thereunder.  The 
express  language  of  this  legislation,  as  well 
as  its  legislative  history,  show  that  it  was 
intended  that  these  provisions  be  complied 
with  literally,  and  for  this  reason  the 
Secretary  may  not  delegate  to  the  Com- 
missioner the  functions  mentioned  which 
are  committed  to  the  Secretary.  Similar 
functions,  however,  which  are  committed 
to  the  Secretary  by  section  16  of  the  act  of 
June  18,  1934  (48  Stat.  984),  are  merely 
veto  powers  given  the  Secretary  under 
legislation  designed  to  enlarge  the  scope 
of  tribal  responsibility,  and  these  powers 
may  be  delegated  to  the  Commissioner  or 
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Assistant  Commissioner  by  the  Secretary 
if  he  so  desires.  59-189 

The  Secretary  of  the  Interior  is  author- 
ized by  the  Indian  Delegation  Act  to  dele- 
gate to  the  Commissioner  of  Indian  Affairs 
the  Secretary's  power  concerning  the  ap- 
proval under  section  2103,  Revised  Stat- 
utes, of  contracts  between  unorganized 
Indian  tribes  and  attorneys.  60-142 

A  statutory  provision  empowering  or- 
ganized Indian  tribes  to  employ  counsel 
subject  only  to  the  requirement  that  the 
choice  of  counsel  and  the  fixing  of  fees 
shall  be  subject  to  the  approval  of  the 
Secretary  of  the  Interior  supersedes,  as  to 
such  employment,  a  prior  statutory  pro- 
vision regulating  in  general  terms  the  con- 
tractual relations  of  Indian  tribes  with 
private  parties.  60-484 

The  exercise  of  authority  by  the  Secre- 
tary of  the  Interior  over  contracts  between 
Indian  tribes  and  attorneys  does  not  con- 
stitute an  unlawful  interference  with  the 
free  choice  of  counsel  by  Indian  tribes, 
since  the  Secretary's  authority  is  conferred 
by  statutes  enacted  by  the  Congress  in  the 
exercise  of  the  plenary  power  possessed  by 
that  body  over  Indian  tribes  and  their 
affairs.  60-485 

Under  a  statutory  provision  governing 
the  employment  of  attorneys  by  organized 
Indian  tribes,  which  imposes  the  require- 
ment of  receiving  the  approval  of  the 
Secretary  of  the  Interior  only  as  to  the 
choice  of  counsel  and  the  fixing  of  fees, 
approval  by  the  Secretary  of  contractual 
provisions  wholly  unrelated  to  the  choice 
of  counsel  or  the  fixing  of  fees  is  not  re- 
quired, and  the  Secretary  cannot  properly 
require  the  inclusion  in  such  a  contract  of 
provisions  having  no  reasonable  relation- 
ship to  the  choice  of  counsel  or  the  fixing 
of  fees.  60-485 

Under  a  statutory  provision  empowering 
organized  Indian  tribes  to  employ  attor- 
neys subject  to  the  approval  of  the  Secre- 
;  tary  of  the  Interior  respecting  the  choice 
of  counsel  and  the  fixing  of  fees,  the  Secre- 
tary is  vested  with  wide  discretion  in 
determining  what  factors  should  be  taken 
into  account  in  passing  upon  the  choice  of 
.  counsel  and  the  fixing  of  fees,  and  he  may 
grant  or  withhold  his  approval  upon  the 


basis  of  whatever  grounds  he  deems  to  be 
properly  related  to  these  matters,  provided 
his  action  is  not  arbitrary  or  capricious. 

60-485 
Where  contracts  between  unorganized 
Indian  tribes  and  attorneys  are  required 
by  statute  to  comply  with  certain  specific 
requirements  in  addition  to  the  require- 
ment of  receiving  the  approval  of  the 
Secretary  of  the  Interior,  the  Secretary's 
authority  is  not  limited  to  examining  such 
contracts  for  compliance  with  the  specific 
statutory  requirements,  but  he  may  con- 
sider such  a  contract  as  a  whole,  includ- 
ing any  provisions  unrelated  to  the  specific 
statutory  requirements,  and  approve  or 
withhold  approval  as  his  judgment  may 
dictate.  60-485 

III.  CONTRACTS 

The  Pueblos  of  New  Mexico  possess  the 
requisite  capacity  to  enter  into  binding 
contracts,  the  validity  of  which  depends 
upon  the  legality  of  the  object,  and  the 
means  of  attaining  that  object.         58-723 

In  granting  a  charter  to  an  Indian  tribe 
under  section  17  of  the  Indian  Reorganiza- 
tion Act,  the  Secretary  of  the  Interior  may 
grant  to  the  tribe  the  freedom  to  make 
contracts  without  complying  with  the  re- 
quirements prescribed  in  section  2103  of 
the  Revised   Statutes.  61-8 

The  adoption  by  an  Indian  tribe  of  a 
constitution  under  section  16  of  the  Indian 
Reorganization  Act  does  not  relieve  the 
tribe  of  the  necessity  of  complying  with 
section  2103  of  the  Revised  Statutes  in 
making  a  contract  with  a  person  to  man- 
age a  tribal  farming  enterprise.  61-8 

Where  the  Secretary  of  the  Interior,  in 
granting  a  charter  to  an  Indian  tribe,  gave 
the  tribe  broad  authority  to  make  and  per- 
form contracts  and  agreements  subject 
only  to  the  limitations  that  tribal  lands 
could  not  be  sold  or  mortgaged  or  leased 
for  a  period  exceeding  10  years  and  that 
any  contract  involving  the  payment  of 
money  in  excess  of  $5,000  in  any  fiscal  year 
should  be  subject  to  the  approval  of  the 
Secretary,  it  was  clearly  the  intent  of  the 
Secretary  to  authorize  the  tribe  to  make 
contracts  without  regard  to  the  require- 
ments prescribed  in  section  2103  of  the 
Revised  Statutes.  61-8 
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IV.  FISCAL  AND  FINANCIAL  AFFAIRS 

Sections  3  and  11  of  the  act  of  June 
4,  1920  (41  Stat.  751),  having  been  left 
undisturbed  by  subsequent  legislation,  re- 
main conclusive  and  exclusive  as  to  who 
are  entitled  to  share  in  the  distribution 
of  the  Crow  Indian  tribal  funds,  and  the 
expression  "to  the  Indians  entitled"  has 
reference  only  to  those  whose  names  ap- 
pear on  the  final  rolls  made  as  provided 
for  by  that  act.  53-550 

The  distribution  of  funds  accruing  from 
any  source  subsequent  to  six  months  after 
June  4,  1920,  is  limited  to  those  Indians 
of  the  Crow  Tribe  whose  names  appear  on 
the  final  rolls  prepared  in  accordance  with 
the  provisions  of  section  3  of  the  act  of 
that  date  (41  Stat.  751).  53-550 

To  the  extent  of  participation  in  income 
from  property  which  still  remains  within 
the  ownership  of  an  Indian  tribe  as  a 
whole,  restricted  Indians  should  not  be 
taxed  under  the  Federal  revenue  acts, 
since  to  such  extent  it  appears  not  the 
intention  of  Congress.  54-219 

An  act  of  Congress  (Act  Feb.  27,  1925, 
43  Stat.  1008)  intended  to  permit  greater 
latitude  in  the  investment  of  the  surplus 
funds  of  Osage  Indians  contained  lan- 
guage which,  if  given  literal  application, 
would  preclude  the  Secretary  of  the  In- 
terior from  investing  the  funds  of  such  In- 
dians, if  resident  in  Oklahoma,  in  bonds 
of  the  United  States  Government,  and  in 
other  respects  would  work  hardship  to 
such  Indians  generally,  whether  resident 
in  Oklahoma  or  not.  Held,  That  the  pres- 
ence of  this  language  in  the  statute  should 
not  preclude  the  Secretary  from  investing 
these  funds  in  bonds  of  the  United  States 
Government,  should  he  deem  such  action 
in  the  interest  of  the  Indians.  54-260 

Among  the  powers  of  sovereignty  vested 
in  an  Indian  tribe  is  the  power  to  tax 
members  of  the  tribe  and  nonmembers 
accepting  privileges  of  trade  or  residence, 
to  which  taxes  may  be  attached  as 
conditions.  55-15 

Under  the  provisions  of  the  act  of  June 
18,  1934  (48  Stat.  984),  and  the  provisions 
of  the  tribal  constitution,  the  tribal  coun- 
cil has  the  privilege  of  approving  or  veto- 
ing the  per  capita  payment  authorized  by 
the  Secretary  of  the  Interior.  If  the  coun- 
cil approves  the  per  capita  payment,  dis- 


tribution thereof  must  be  based  on  a 
constitution  roll  to  be  adopted  by  the 
council.  58-229 

( 1 )  Royalties  and  bonuses  received  from 
the  disposition  of  the  oil  and  gas  underly- 
ing the  Osage  lands  belong  to  the  Osage 
Tribe.  (2)  The  quarterly  payments  to 
owners  of  Osage  headrights  are  composed 
of  two  items — (a)  the  pro  rata  share  of 
the  balance  remaining  from  the  receipts 
of  royalties  and  bonuses  after  deductions 
authorized  by  Congress  have  been  made 
and  (b)  interest  on  trust  funds  to  the  in- 
dividual credit  of  the  owner  in  the  Treas- 
ury of  the  United  States.  (3)  Until  the 
Secretary  of  the  Interior  has  segregated 
amounts  from  the  Osage  tribal  funds  with 
which  to  pay  2(a),  no  part  of  these  royal- 
ties and  bonuses  may  be  considered  "in- 
come" to  which  the  estate  of  a  life  tenant 
is  entitled.  (4)  Where  the  segregation 
from  the  tribal  fund  is  not  made  until  after 
the  death  of  the  life  tenant,  her  estate  is 
not  entitled  to  any  part  of  the  payments 
made  after  her  death.  (5)  Where  the 
segregation  with  which  to  make  2(a)  oc- 
curs prior  to  the  death  of  an  Osage  owner 
of  a  headright  that  amount  shall  be  con- 
sidered as  having  "accrued"  within  the 
meaning  of  section  4  of  the  act  of  Mar.  2, 
1929  (45  Stat.  1478).  Where  the  segrega- 
tion occurs  after  death  the  amount  shall 
be  considered  as  "accruing."  (6)  Where 
an  Osage  owner  of  a  headright  has  trust 
funds  to  his  individual  credit  in  the  United 
States  Treasury  at  the  time  of  his  death 
the  interest  due  on  such  funds  must  be 
computed  to  the  date  of  death.  That  part 
of  2(b)  representing  interest  on  trust 
funds  to  date  of  death  shall  be  considered 
as  having  "accrued"  and  the  remainder  as 
"accruing"  within  the  meaning  of  section  4 
«f  the  act  of  Mar.  2,  1929,  supra.      58-378 

The  tribal  council  of  the  Confederated 
Salish  and  Kootenai  Tribes  of  the  Flat- 
head Reservation  may  not  insist  upon  dis- 
tribution of  a  per  capita  payment,  arising 
from  funds  accruing  to  the  tribe  subse- 
quent to  its  organization  under  the  act  of 
June  18,  1934  (48  Stat.  984),  upon  the 
basis  of  the  1920  roll. 

The  1920  roll  was  prepared  pursuant  to 
the  provisions  of  section  28  of  the  act  of 
May  25,  1918  (40  Stat.  591,  25  U.S.C.A. 
162),  and  the  act  of  June  30, 1919  (41  Stat. 
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9,  25  U.S.C.A.  163).  Rolls  made  pursuant 
to  the  1919  act  are  required  to  be  used  only 
for  the  completion  of  the  distribution  of 
such  funds  as  have  been  segregated  under 
the  1918  act  and  remain  undistributed. 
Those  acts  grant  no  personal  interest  to 
any  individual  Indian  in  the  common  or 
communal  funds  of  any  tribe. 

The  roll  of  1920  must  be  regarded  as  con- 
trolling only  for  the  purpose  of  making- 
payments  to  enrollees  whose  names  ap- 
pear on  that  roll,  or  to  their  heirs  or  lega- 
tees, of  the  shares  of  any  tribal  funds 
which  have  been  segregated  and  individ- 
ualized pursuant  to  the  act  of  1918. 

The  utility  of  the  roll  of  1920  for  the 
purpose  of  such  a  segregation  was  de- 
stroyed by  the  repeal,  by  section  2  of  the 
act  of  June  24,  1938  (52  Stat.  1037),  of  the 
authority  for  such  a  segregation.      58-628 

Article  VI,  section  1(h),  of  the  tribal 
constitution  (confederated  Tribes  of  the 
Flathead  Reservation)  requires  approval 
by  a  popular  referendum  of  appropriations 
by  the  tribal  council  of  "available  appli- 
cable tribal  funds"  in  excess  of  $5,000. 
Since  the  funds  in  question  are  funds  in 
the  Treasury  of  the  United  States,  they 
are  not  available  for  appropriation  by  the 
tribal  council  and,  therefore,  section  1(h) 
of  Article  VI  is  without  application. 

58-629 

By  the  act  of  June  18,  1934   (48  Stat. 
984),    Congress    affirmatively    recognized 
the  rights  of  Indian  tribes  who  accepted 
j  its  provisions  to  determine  their  member- 
I  ship  for  all  tribal  activities.    The  Flathead 
Tribe  voted  to  accept  the  provisions  of  the 
1934  act  and  has  organized  and  adopted 
:a  constitution  thereunder.     That  constitu- 
tion prescribes  definite  rules  of  member- 
ship and  is  thus  determinative  of  those 
■who  are  entitled  to  share  in  the  distribu- 
tion of  tribal  property.     Under  the  provi- 
sions of  the  act  of  June  18,  1934,  and  the 
.provisions  of  the  tribal  constitution,   the 
tribal  council  has  the  privilege  of  approv- 
ing or  vetoing  the  per  capita  payment  au- 
thorized by  the  Secretary  of  the  Interior. 
If   the   council   approves   the  per   capita 
payment,    distribution    thereof    must    be 
>ased  on  a  constitution  roll  to  be  adopted 
■>y  the  council.  58-629 

The  Flathead  Tribe  voted  to  accept  the 
>ro visions  of  the  1934  act   (48  Stat.  984) 


and  has  organized  and  adopted  a  constitu- 
tion thereunder.  That  constitution  pre- 
scribes definite  rules  of  membership  and  is 
thus  determinative  of  those  who  are  en- 
titled to  share  in  the  distribution  of  tribal 
property.  58-629 

The  Puyallup  tribal  fund  resulting  from 
the  sale  of  the  Tacoma  Hospital  site  was 
individualized  by  the  act  of  Dec.  5,  1942 
(56  Stat.  1040),  which  directed  that  per 
capita  distribution  be  made  to  those  mem- 
bers of  the  tribe,  or  their  heirs,  whose 
names  appeared  on  a  previously  prepared 
membership  roll.  In  view  of  the  tribal 
character  of  the  fund  no  member  enjoyed 
vested  rights  therein  until  individualiza- 
tion occurred,  and  only  those  persons  who 
meet  the  requirements  of  the  1942  act 
would  be  entitled  to  participate  in  the  per 
capita  distribution.  Since  no  enrollee  who 
died  prior  to  enactment  of  the  act  of 
Dec.  5,  1942  (56  Stat.  1040)  had  a  vested 
right  in  the  tribal  property  which  was  sub- 
ject to  testamentary  disposition  at  the  time 
of  his  death,  the  per  capita  share  credited 
to  the  estate  of  a  deceased  enrollee  may  not 
be  paid  to  the  legatees  named  in  his  will 
but  must  be  distributed  to  his  heirs-at-law 
as  if  he  had  died  intestate.  58-680 

The  so-called  compensation  funds  of  the 
Picuris  and  Pojoaque  Pueblos  are  avail- 
able for  any  purpose  considered  of  real 
benefit  to  the  Pueblo  concerned,  other  than 
per  capita  payments,  which  are  approved 
by  the  governing  officials  of  the  Pueblos 
and  the  Commissioner  of  Indian  Affairs. 
A  loan  of  such  funds  to  the  Acoma  and 
Laguna  Pueblos  to  augment  their  present 
landholdings  must  be  protected  by  ade- 
quate security  and  must  return  the  lending 
Pueblos  the  same  or  a  greater  rate  of  in- 
terest than  the  funds  are  now  earning  on 
deposit    in    the    United    States    Treasury. 

5S-723 

V.  MEMBERSHIP 

A  Shawnee  Indian  woman  entitled  to 
share  in  the  appropriation  made  by  Con- 
gress (act  of  Dec.  22,  1927,  45  Stat.  1),  in 
settlement  of  Civil  War  claims  of  certain 
Shawnees,  was  adopted,  together  with  her 
husband,  into  the  Cherokee  Nation,  where 
she  died  intestate  and  without  issue  in 
1883,  leaving  a  husband  surviving,  who 
died  in  1901.  Held,  that  the  tribal  laws 
of  the  Cherokee  Nation  covering  inherit- 
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ance,  at  the  date  of  her  death,  applied  in 
her  case,  and  that  her  approved  claim 
against  the  Government,  although  originat- 
ing while  she  was  a  member  of  the 
Shawnee  tribe,  would  be  governed,  in  the 
matter  of  inheritance,  by  said  laws  of  the 
Cherokee  Nation.  54-298 

An  Indian  tribe  may,  either  in  its  capac- 
ity as  landowner  or  in  the  exercise  of  local 
self-government,  exclude  from  the  terri- 
tory subject  to  the  jurisdiction  of  the  tribe 
persons  who  are  not  members  of  the  tribe, 
except  where  such  persons  occupy  reserva- 
tion lands  under  lawful  authority.      55-15 

It  is  within  the  power  of  an  Indian  tribe 
to  determine  its  own  membership,  but  such 
power  is  subject  to  the  supervision  of  the 
Secretary  of  the  Interior  where  rights  to 
Federal  property  are  involved.  55-15 

The  tribal  council  of  the  Confederated 
Salish  and  Kootenai  Tribes  of  the  Flat- 
head Reservation  may  not  insist  upon  dis- 
tribution of  a  per  capita  payment,  arising 
from  funds  accruing  to  the  tribe  subse- 
quent to  its  organization  under  the  act  of 
June  18, 1934  (48  Stat.  984),  upon  the  basis 
of  the  1920  roll. 

The  1920  roll  was  prepared  pursuant  to 
the  provisions  of  section  28  of  the  act  of 
May  25,  1918  (40  Stat.  591,  25  U.S.C.A. 
162),  and  the  act  of  June  30,  1919  (41  Stat. 
9,  25  U.S.C.A.  16'3).  Rolls  made  pursuant 
to  the  1919  act  are  required  to  be  used  only 
for  the  completion  of  the  distribution  of 
such  funds  as  have  been  segregated  under 
the  1918  act  and  remain  undistributed. 
Those  acts  grant  no  personal  interest  to 
any  individual  Indian  in  the  common  or 
communal  funds  of  any  tribe. 

The  roll  of  1920  must  be  regarded  as 
controlling  only  for  the  purpose  of  making 
payment  to  enrollees  whose  names  appear 
on  that  roll,  or  to  their  heirs  or  legatees, 
of  the  shares  of  any  tribal  funds  which 
have  been  segregated  and  individualized 
pursuant  to  the  act  of  1918. 

The  utility  of  the  roll  of  1920  for  the 
purpose  of  such  a  segregation  was  de- 
stroyed by  the  repeal,  by  section  2  of  the 
act  of  June  24,  1938  (52  Stat.  1037),  of  the 
authority  for  such  a  segregation.      58-628 

By  the  act  of  June  18,  1934  (48  Stat. 
984),  Congress  affirmatively  recognized  the 
rights  of  Indian  tribes  who  accepted  its 


provisions  to  determine  their  membership 
for  all  tribal  activities. 

The  Flathead  Tribe  voted  to  accept  the 
provisions  of  the  1934  act  and  has 
organized  and  adopted  a  constitution  there- 
under. That  constitution  prescribes  defi- 
nite rules  of  membership  and  is  thus 
determinative  of  those  who  are  entitled  to 
share  in  the  distribution  of  tribal  property. 

Under  the  provisions  of  the  act  of  June 
18,  1934,  and  the  provisions  of  the  tribal 
constitution,  the  tribal  council  has  the 
privilege  of  approving  or  vetoing  the  per 
capita  payment  authorized  by  the  Secre- 
tary of  the  Interior. 

If  the  council  approves  the  per  capita 
payment,  distribution  thereof  must  be 
based  on  a  constitution  roll  to  be  adopted 
by  the  council.  58-629 

The  Flathead  Tribe  voted  to  accept  the 
provisions  of  the  1934  act  (48  Stat.  984) 
and  has  organized  and  adopted  a  constitu- 
tion thereunder.  That  constitution  pre- 
scribes definite  rules  of  membership  and 
is  thus  determinative  of  those  who  are 
entitled  to  share  in  the  distribution  of 
tribal  property.  58-629 

Under  the  provisions  of  the  act  of  June 
18,  1934  (48  Stat.  984),  and  the  provisions 
of  the  tribal  constitution,  the  tribal  coun- 
cil has  the  privilege  of  approving  or  veto- 
ing the  per  capita  payment  authorized  by 
the  Secretary  of  the  Interior.  If  the  coun- 
cil approves  the  per  capita  payment,  dis- 
tribution thereof  must  be  based  on  a  con- 
stitution roll  to  be  adopted  by  the  council. 

58-629 

VI.  OFFICERS 

Section  2  of  the  act  of  Apr.  5,  1947 
(North  Carolina  statute),  which  under- 
takes to  prescribe  the  qualifications  which 
members  of  the  Eastern  Band  must  pos- 
sess in  order  to  hold  office  in  the  tribal  gov- 
ernment, is  ineffective  for  the  reason  that 
the  authority  to  determine  such  matters  is 
now  vested  in  the  band  as  a  result  of  the 
enactment  of  the  Indian  Reorganization 
Act  of  June  18,  1934  (48  Stat.  984),  and 
the  acceptance  of  the  provisions  of  the  act 
by  the  Eastern  Band.  60-31 

VII.  OKLAHOMA  TRIBES 

The  act  of  May  10,  1928  (45  Stat.  495), 
which  extended  the  restrictions  imposed 
upon  homesteads  of  certain  members  of  the 
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Five  Civilized  Tribes  in  Oklahoma  by  the 
act  of  May  27, 1908  (35  Stat.  312),  likewise 
extended  the  restrictions  upon  the  accu- 
mulated income  derived  from  the  lease  of 
those  lands,  notwithstanding  that  the  act 
was  silent  with  reference  to  restrictions 
upon  such  funds.  53-157 

The  provision  relating  to  restrictions 
upon  alienation  contained  in  the  second 
proviso  to  section  9  of  the  act  of  May  27, 
1908  (35  Stat.  312),  which  created  a  spe- 
cial estate  in  the  homestead  of  a  deceased 
member  of  the  Five  Civilized  Tribes  in 
favor  of  the  issue  born  since  Mar.  4,  1906, 
is  to  be  construed  in  conjunction  with  the 
first  proviso  to  that  section,  and,  when  so 
construed,  the  effect  of  the  repeal  of  the 
second  proviso  by  section  2  of  the  act  of 
May  10,  1928  (45  Stat.  495),  was,  upon 
termination  of  the  special  estate  in  the 
homestead,  to  remove  the  restrictions  only 
where  the  heirs  or  devisees  are  of  less  than 
the  fuil-blood,  and  that  where  they  are  of 
full-blood  their  interests  are  subject  to  the 
restrictions  attaching  under  the  first  pro- 
viso, that  is,  subject  to  the  approval  of  the 
proper  local  court.  United  States  v.  Gypsy 
Oil  Company  (10  F.  2d  487),  and  Parker 
v.  Richard  (250  U.S.  235) .  53-157 

Upon  the  termination  of  the  restrictions 
imposed  upon  the  special  estate  in  the 
homestead  of  a  member  of  the  Five  Civil- 
ized Tribes  created  in  favor  of  the  issue 
born  since  Mar.  4,  1900,  by  the  second 
proviso  to  section  9  of  the  act  of  May  27, 
1908  (35  Stat.  312),  the  accumulated  funds 
derived  from  the  homestead  of  the  de- 
ceased allottee  do  not  become  the  absolute 
property  of  such  issue,  but  are  subject  to 
distribution  among  the  heirs  in  accordance 
with  their  respective  interests  under  the 
applicable  laws  of  descent  and  distribution. 
Parker  v.  Riley  (250  U.S.  6G).  53-158 

The  exemption  from  taxation  granted 
by  the  act  of  Mar.  2, 1931  (46  Stat.  1471)  of 
lands  purchased  under  the  supervision  of 
the  Secretary  of  the  Interior  for  restricted 
members  of  the  Five  Civilized  Tribes  in 
Oklahoma  with  the  proceeds  derived  from 
iisposals  of  their  restricted,  nontaxable 
lands  in  accordance  with  the  terms  of  that 
act,  is  limited  solely  to  the  confines  of  that 
State.  53-637 

The  criterion  for  determining  whether  a 
company  has  placed  itself  within  the  class 


inhibited  from  acting  as  Indian  trustee 
under  the  provisions  of  the  act  of  Jan.  27, 
1933  (47  Stat.  777)  is  the  circumstance, 
whether  or  not  the  person  dealing  in  its 
behalf  with  the  Indians  in  endeavoring 
to  obtain  consents  to  the  creation  of  trusts 
was  at  the  time  of  the  transactions  an  of- 
ficer or  employee  on  the  company's  regular 
payroll,  the  statute  and  regulations  clearly 
expressing  an  intention  to  limit  promises  of 
compensation  to  persons  already  on  the 
regular  payroll  of  the  company  for  pur- 
poses other  than  the  procural  of  trusts 
under  the  act,  and  prohibiting  any  and 
all  sorts  of  promises  of  remuneration  so 
long  as  they  are  made  to  persons  who  are 
not  already  officers  or  employees  on  the 
regular  payroll.  Held,  that  a  trust  com- 
pany permanently  disqualifies  itself  from 
acting  as  trustee  in  Indian  trusts  under 
the  provisions  of  the  act  of  Jan.  27,  1933 
where,  after  filing  the  certificate  prescribed 
by  paragraph  2  of  the  Department's  regu- 
lations of  June  2,  1933,  '"to  the  effect  that 
it  has  not  paid  or  promised  to  pay  any 
person  other  than  an  officer  or  employee 
on  its  regular  payroll  *  *  *  any  remu- 
neration for  any  service  or  influence  in 
*  *  *  attempting  to  secure  for  it  the 
trusteeship  in  that  or  in  other  trusts  to 
which  these  regulations  apply",  it  is  es- 
tablished that  said  company  had  entered 
into  contractual  relations  with  one  not  at 
the  time  an  officer,  employee,  or  on  the 
payroll  of  the  company,  under  the  terms 
of  which  he  was  to  engage  in  efforts  to 
procure  Indian  trusteeships  for  the  com- 
pany under  said  act  of  Jan.  27,  1933. 

54-237 

Under  that  provision  of  section  2  of  the 

act  of  Jan.  27,  1933  (47  Stat.  777),  relating 

to  Indians  of  the  Five  Civilized  Tribes  in 

Oklahoma,  which  declares  that  "no  trust 


•company 


shall    be    trustee    in    any 


trust  created  under  the  act  which  has 
*  *  *  promised  to  pay  to  any  person  other 
than  an  officer  or  employee  on  the  regular 
payroll  thereof  any  *  *  *  remuneration 
for  any  service  or  influence  in  *  *  *  at- 
tempting to  secure  for  it  the  trusteeship 
in  any  trust",  a  company  is  disqualified 
to  act  as  trustee  in  cases  where  it  has  en- 
tered into  contractual  relation  with  one 
not  on  its  regular  payroll,  such  persons 
to  receive  a  compensation  for  obtaining  for 
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the  company  the  consents  of  said  Indians 
to  its  trusteeship  in  the  creation  of  trusts 
under  said  act.  54-237 

The  act  of  Jan.  27,  1933  (47  Stat  777), 
insofar  as  it  relates  to  lands  belonging 
to  members  of  the  Five  Civilized  Tribes  in 
Oklahoma,  is  not  intended  to  be  given 
retroactive  scope  or  operation,  from  which 
it  follows  that  where  an  allottee  of  the 
Five  Tribes  died  prior  to  Apr.  26,  1931, 
at  which  time  his  entire  allotment  was  re- 
stricted and  tax  exempt,  leaving  heirs  of 
one-half  or  more  but  less  than  the  full 
blood,  his  allotted  land  passed  to  his  heirs 
unrestricted  and  the  restrictions  were  not 
reimposed  by  said  act  of  Jan.  27,  1933. 

54-382 

The  act  of  Jan.  27,  1933,  bears  no  indi- 
cation that  it  was  intended  to  be  retroac- 
tive in  operation  and  hence  does  not  take 
from  the  county  courts  of  Oklahoma  the 
jurisdiction  theretofore  exercised  by  them 
over  conveyances  by  fullblood  Indian  heirs 
of  lands  or  interests  therein  inherited  by 
them  prior  to  Jan.  27,  1933.  54-383 

The  Pueblos  are  public  corporations 
which  may  enter  into  ordinary  legal  rela- 
tions with  third  parties  except  insofar  as 
such  relations  are  limited  by  specific  acts 
of  Congress.  57-37 

In  view  of  the  clear  unambiguous  lan- 
guage of  section  8  of  the  act  of  June  26, 
1936  (49  Stat.  1968,  25  U.S.C.  508),  all 
Indians  residing  in  Osage  County,  Okla- 
homa, and  all  lands  situated  therein  must 
be  held  to  be  excluded  from  the  provisions 
of  that  act.  57-380 

In  the  absence  of  Congressional  direc- 
tion to  the  contrary,  the  Federal  and  not 
the  State  courts  have  jurisdiction  over 
proceedings  in  condemnation  of  restricted 
Indian  lands.  Upon  the  admission  of 
Oklahoma  into  the  Union,  the  provisions 
of  the  act  of  Mar.  3,  1901  (31  Stat.  1084) 
became  available  as  authority  for  grants 
by  the  Secretary  of  the  Interior  of  rights- 
of-way  for  public  highways  and  for  gen- 
eral telephone  and  telegraph  business  over 
lands  of  Indians  of  the  Five  Civilized 
Tribes.  The  provisions  for  section  line 
highways  contained  in  section  10  of  the 
supplemental  Creek  agreement  (32  Stat. 
500),  in  section  37  of  the  Cherokee  agree- 
ment (32  Stat.  716),  and  in  section  24  of 
the  act  of  Apr.  26,  1906   (34  Stat.  137), 


were  of  temporary  duration  and  not  in- 
tended to  survive  the  admission  of  Okla- 
homa into  the  Union.  58-86 

Section  18  of  the  act  of  Feb.  14,  1920 
(41  Stat.  408,  426),  which  vests  in  the 
Superintendent  for  the  Five  Civilized 
Tribes  of  Oklahoma  certain  responsibilities 
respecting  the  disposition  of  restricted 
Indian  moneys,  is  not  superseded  by  sec- 
tion 1  of  the  act  of  Jan.  27,  1933  (47  Stat. 
777),  which  relates  to  the  responsibilities 
of  the  Secretary  of  the  Interior  with  re- 
spect to  such  moneys.  The  earlier  statute, 
while  still  in  force,  must  be  limited  in  ap- 
plication to  the  payment  of  "undisputed 
claims,"  and  it  has  no  bearing  upon  the 
removal  of  restrictions  at  the  request  of 
the  Indians  concerned.  58-158 

An  Osage  headright,  owned  by  a  non- 
Indian,  represents  the  non-Indian's  right 
to  participate  in  the  distribution  of  the 
bonuses  and  royalties  accruing  from  the 
mineral  estate  owned  by  the  Osage  Tribe. 

59-103 

The  payments  accruing  after  the  death 
of  the  non-Indian  owner  and  during  the 
course  of  administration  of  his  estate 
should  be  paid  to  the  administrator  or 
executor  duly  appointed  and  qualified 
under  the  laws  of  the  State  of  domicile. 

59-103 

The  right  to  receive  the  payments  ac- 
cruing to  an  Osage  headright,  after  they 
have  been  segregated  from  the  tribal 
funds,  is  analogous  to  any  debt  due  from 
the  United  States.  The  payments  accruing 
to  the  headright  have  no  situs  in  Okla- 
homa. Ancillary  administration  in  Okla- 
homa of  the  estate  of  a  deceased  non- 
Indian  owner  of  an  Osage  headright  is 
unnecessary.  59-103 

The  Secretary  of  the  Interior  may  rec- 
ognize a  decree  of  a  court  of  competent 
jurisdiction  of  the  State  of  domicile  of  a 
non-Indian  owner  of  an  Osage  headright 
as  vesting  title  to  the  headright  in  the 
heirs  or  beneficiaries  under  a  will  found 
by  that  court  to  be  entitled  thereto. 

59-103 

The  Oklahoma  Community  Property  Act 
of  1945  vests  in  each  spouse  an  undivided 
one-half  interest  in  property  acquired  sub- 
sequent to  marriage,  or  subsequent  to  July 
26,  1945,  whichever  is  later.  It  likewise 
vests   in   each   spouse  an  undivided  one- 
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half  interest  in  all  income  accruing  after 
the  marriage,  or  after  July  26,  1945, 
whichever  is  later.  59-474 

As  a  division  of  income  between  hus- 
band and  wife  for  Federal  income-tax 
purposes  is  not  permissible  unless  that  di- 
vision is  based  upon  a  State  law  which 
vests  in  each  spouse  an  undivided  one-half 
interest  in  the  income,  the  Indians  in 
Oklahoma  should  be  notified  that  each 
Indian  must  report  all  his  income  from 
restricted  property  on  his  own  return  and 
that  it  would  be  improper  for  one-half 
of  that  income  to  be  reported  by  his 
spouse.  59-475 

The  Oklahoma  Community  Property  Act 
conflicts  with  Federal  laws  relating  to  the 
Indians  and  their  restricted  property. 

59-475 

The  Oklahoma  Community  Property  Act 
does  not  apply  to  the  restricted  property 
of  Indians  or  to  the  income  from  such 
property.  59-475 

With  respect  to  the  Indians  of  Okla- 
homa, the  laws  of  Congress  determine  in 
whom  an  interest  in  restricted  property 
shall  vest,  to  whom  the  income  from  re- 
stricted property  shall  belong,  and  whether 
such  income  shall  be  subject  to  State  in- 
come taxation.  59-475 

As  the  Secretary  of  the  Interior  has 
not  issued  any  rules  or  regulations  con- 
cerning the  amendment  of  constitutions 
and  bylaws  adopted  by  Indian  tribes  pur- 
suant to  the  Oklahoma  Indian  Welfare 
Act,  it  is  proper  to  look  to  the  constitution 
of  the  Caddo  Indian  Tribe  to  determine 
what  procedures  must  be  followed  in  the 
adoption  of  amendments  to  the  constitu- 
tion and  bylaws  of  that  tribe.  61-82 

Section  3  of  the  Oklahoma  Indian  Wel- 
fare Act  incorporates  by  reference  the 
provisions  of  the  Indian  Reorganization 
Act  prescribing  what  powers  can  be  con- 
ferred upon  an  organized  Indian  tribe. 

61-82 

The  provision  in  section  16  of  the  Indian 
Reorganization  Act  respecting  the  exercise 
by  the  Secretary  of  the  Interior  of  the 
authority  to  approve  for  organized  Indian 
tribes  "the  choice  of  counsel  and  fixing  of 
fees"  is  mandatory;  and  it  would  not  be 
permissible  to  insert  an  inconsistent  pro- 
vision in  the  charter  of  an  Indian  tribe  or- 
656477—63     vol.   52 14 


ganized  under  the  Indian  Reorganization 
Act  or  the  Oklahoma  Indian  Welfare  Act. 

61-82 
There  is  no  requirement  in  the  Oklahoma 
Indian  Welfare  Act  that  any  prescribed 
percentage  of  the  eligible  voters  in  an 
Indian  tribe  must  participate  in  an  elec- 
tion to  adopt  a  constitution  and  bylaws,  or 
to  adopt  amendments  to  a  constitution  or 
bylaws.  61-82 

VIII.  ORGANIZED  TRIBES 

An  Indian  tribe  is  a  governmental  entity 
or  public  body  capable  of  undertaking  tri- 
bal housing  projects,  and  where  a  tribe  is 
incorporated  under  the  Indian  Reorgani- 
zation Act  it  is  clearly  authorized  to  en- 
gage in  the  low-rent  housing  and  slum 
clearance  projects  contemplated  by  the  Na- 
tional Housing  Act,  and,  therefore,  such  a 
tribe  comes  within  the  terms  of  that  act 
as  a  public  housing  agency  eligible  to  ob- 
tain the  assistance  and  benefits  of  that  act. 

57-145 

The  historical  background  shows  that 
the  intention  of  the  Executive  Order  of 
Dec.  16,  1882  was  to  create  the  reservation 
for  the  Hopi  Indians  and  for  the  Navajo 
Indians  then  living  within  the  area,  with 
the  further  settlement  of  Navajos  to  be 
permitted  in  the  discretion  of  the  Secre- 
tary. Under  this  construction,  it  is  held 
that  the  Hopi  Indians  and  those  Navajos 
within  the  area  who  settled  in  good  faith 
prior  to  the  date  of  ratification  of  the  Hopi 
constitution  have  coextensive  rights  with 
respect  to  the  natural  resources  of  the  res- 
ervation, including  the  mineral  estate. 

59-248 

Under  the  act  of  May  11,  1938  (52  Stat. 
347;  25  U.S.C.  396a-f),  lands  within  the 
Hopi  Executive  Order  Reservation  may 
be  leased  for  mining  purposes,  with  ap- 
proval of  the  Secretary,  by  authority  of 
the  Hopi  Tribal  Council  and  the  duly  au- 
thorized representatives  of  the  Navajos 
having  rights  within  the  reservation.  The 
preparation  of  a  roll  identifying  the  in- 
dividual Indians  entitled  to  participate  in 
the  mineral  estate  is  unnecessary  unless  it 
is  intended  that  the  proceeds  of  mineral 
leasing  be  individualized.  59-248 

As  the  Secretary  of  the  Interior  has  not 
issued  any  rules  or  regulations  concerning 
the  amendment  of  constitutions  and  bylaws 
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adopted  by  Indian  tribes  pursuant  to  the 
Oklahoma  Indian  Welfare  Act  (49  Stat. 
1967),  it  is  proper  to  look  to  the  constitu- 
tion of  the  Caddo  Indian  Tribe  to  deter- 
mine what  procedures  must  be  followed  in 
the  adoption  of  amendments  to  the  consti- 
tution and  bylaws  of  that  tribe.        61-82 

Section  3  of  the  Oklahoma  Indian  Wel- 
fare Act  incorporates  by  reference  the  pro- 
visions of  the  Indian  Reorganization  Act 
prescribing  what  powers  can  be  conferred 
upon  an  organized  Indian  tribe.  61-82 

The  provision  in  section  16  of  the  In- 
dian Reorganization  Act  respecting  the 
exercise  by  the  Secretary  of  the  Interior 
of  the  authority  to  approve  for  organized 
Indian  tribes  "the  choice  of  counsel  and 
fixing  of  fees"  is  mandatory ;  and  it  would 
not  be  permissible  to  insert  an  inconsistent 
provision  i»  the  charter  of  an  Indian  tribe 
organized  under  the  Indian  Reorganiza- 
tion Act  or  the  Oklahoma  Indian  Welfare 
Act.  61-82 

There  is  no  requirement  in  the  Okla- 
homa Indian  Welfare  Act  (49  Stat.  1967) 
that  any  prescribed  percentage  of  the  eligi- 
ble voters  in  an  Indian  tribe  must  partici- 
pate in  an  election  to  adopt  a  constitution 
and  bylaws,  or  to  adopt  amendments  to  a 
constitution  or  bylaws.  61-82 
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I.  CONSTRUCTION 

Being  under  no  obligation  to  deliver 
water  free  of  cost,  the  right  of  the  Gov- 
ernment to  require  a  purchaser  from  an 
Indian  holder  of  a  fee  simple  patent  to 
repay  such  proportionate  part  of  the  irri- 
gation construction  costs  as  are  properly 
assessable  against  land  brought  under  irri- 
gation subsequent  to  the  date  of  his  pur- 
chase, cannot  be  defeated  by  any  covenant 
incorporated  in  the  Indian's  deed.    52-709 

The  act  of  Aug.  1,  1914  (38  Stat.  582), 
which  changed  the  pre-existing  plan  of  re- 
quiring repayment  of  construction  costs 
from  tribal  funds  to  the  more  equitable 
one  that  the  individuals  benefited  should 


bear  the  burden,  did  not  contain  any  pro- 
vision for  the  creation  of  a  lien  against  the 
lands  benefited,  and  consequently  the  obli- 
gation to  repay  was  merely  a  personal  one 
imposed  upon  the  landowner.  52-709 

The  act  of  Mar.  3,  1905  (33  Stat.  1016) 
provided  that  the  construction  costs  of  the 
irrigation  project  on  the  Wind  River  In- 
dian Reservation  in  Wyoming  should  be 
repaid  in  their  entirety  from  tribal  funds, 
and  no  individual  obligation  was  imposed 
upon  the  particular  Indians  whose  lands 
were  to  be  benefited  by  the  irrigation 
system.  52-709 

The  liability  imposed  by  the  acts  of  Aug. 
1,  1914  (38  Stat.  582)  upon  an  Indian 
allottee  holding  a  fee  patent  who  sells  his 
land  to  a  white  purchaser  to  pay  the  con- 
struction costs  in  proportion  to  the  acre- 
age irrigated  up  to  the  time  the  Indian 
parted  with  his  title,  being  an  obligation 
in  the  form  of  a  personal  indebtedness, 
cannot  be  shifted  to  the  purchaser  in  the 
absence  of  an  express  agreement  to  that 
effect.  52-709 

The  provision  in  the  act  of  Mar.  7,  1928 
(45  Stat.  200),  which  created  a  first  lien 
against  irrigable  lands  under  all  irrigation 
projects  within  Indian  reservations  where 
the  construction,  operation  and  mainte- 
nance costs  of  such  projects  remained  un- 
paid and  reimbursable,  had  no  retroactive 
effect  to  the  extent  of  imposing  a  lien  upon 
lands  that  had  theretofore  passed  into 
private  ownership  free  therefrom,  or  in 
any  way  to  alter  the  rights  and  obliga- 
tions of  parties  as  fixed  prior  to  the  effec- 
tive date  of  that  act.  52-709 

Where  irrigable  land  within  the  Wind 
River  Indian  Reservation  in  Wyoming, 
allotted  to  an  Indian  in  severalty,  had  been 
patented  to  him  in  fee  subsequent  to  the 
act  of  Aug.  1,  1914  (38  Stat.  582),  but  prior 
to  the  act  of  Mar.  7,  1928  (45  Stat.  200), 
the  liability  of  the  Indian,  and  one  pur- 
chasing from  him,  is  to  be  divided  between 
them  in  proportion  to  the  areas  brought 
under  irrigation  during  their  respective 
ownership.  52-709 

The  act  of  Feb.  4,  1931  (46  Stat.  1061), 
authorizing  the  construction  of  the 
Michaud  division  of  the  Fort  Hall  Indian 
Reservation  irrigation  project,  does  not 
supersede  the  act  of  Feb.  20,  1929  (45  Stat. 
1252)   with  reference  to  the  payment  for 
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damages,  except  that  payment  of  specific 
damages  enumerated  in  the  former  act 
must  be  made  from  the  appropriation 
authorized  by  that  act.  53-399 

The  damages  referred  to  in  the  act  of 
Feb.  4,  1931  (46  Stat.  1061),  authorizing 
the  construction  of  the  Michaud  division  of 
the  Fort  Hall  Indian  Reservation  irriga- 
tion project,  are  the  damages  incident  to 
the  construction  of  irrigation  works  and 
become  a  part  of  the  construction  cost 
similar  to  the  charges  for  the  purchase  or 
condemnation  of  land  required  for  flow- 
age  purposes  or  for  canal  rights-of-way. 

5&-399 

The  act  of  July  1,  1932  (47  Stat.  564), 
contained  a  proviso  that  "the  collection  of 
all  construction  costs  against  any  Indian- 
owned  lands  within  any  Government  irri- 
gation project  is  hereby  deferred,  and  no 
assessment  shall  be  made  on  behalf  of 
such  charges  against  such  lands  until  the 
Indian  title  thereto  shall  have  been  ex- 
tinguished." Held,  that  the  surrounding 
circumstances  afford  clear  warrant  for  the 
conclusion  that  Government  Indian  irriga- 
tion projects  were  meant,  and  not  irriga- 
tion projects  within  the  purview  of  the 
Reclamation  Act.  54-90 

II.  ELECTRIC  POWER  SYSTEMS 

Electrical  energy  generated  by  a  power 
plant  constructed  out  of  tribal  funds  and 
operated  in  connection  with  Indian  mills 
on  an  Indian  reservation,  when  furnished 
to  non-Indians,  is  taxable  under  the  Inter- 
nal Revenue  Act  of  June  6,  1932  (47  Stat. 
266).  54-219 

Electrical  energy  generated  on  an  In- 
dian reservation  by  a  power  plant  con- 
structed out  of  tribal  funds  and  operated 
as  an  adjunct  to  or  in  connection  with  an 
Indian  commercial  activity  is  not  taxable 
under  section  616  of  the  act  of  June  6,  1932 
(47  Stat.  266),  the  lands  being  tribal  and 
unallotted,  and  the  Indians  wards  of  the 
Government.  54-219 

The  provisions  of  the  repayment  con- 
tracts between  the  United  States  and  the 
Flathead  irrigation  district,  the  Jocko  Val- 
ley irrigation  district,  and  the  Mission  irri- 
gation district  which  limit  construction 
costs  to  specified  amounts  per  acre  but 
include  power  development  costs  as  part  of 
the  construction  costs  of  the  Flathead  ir- 


rigation project,  are  in  harmony  in  this  re- 
spect with  the  acts  of  Congress  in  ac- 
cordance with  which  the  project  was  built. 

Neither  the  language  of  the  Flathead 
project  legislation  nor  its  legislative  or 
departmental  history  reveals  any  intention 
to  segregate  power  construction  costs  from 
irrigation  construction  costs,  so  far  as  the 
repayment  contract  requirements  of  the 
legislation  are  concerned. 

The  approval  of  the  repayment  contracts 
by  the  Department  constitutes  a  practical 
contemporaneous  construction  of  the  re- 
quirements of  the  legislation. 

Power  development  has  always  been  an 
integral  part  of  the  irrigation  project 
system. 

The  term  "construction  costs,"  as  em- 
ployed in  the  Flathead  project  legislation, 
includes  all  construction  costs. 

To  exclude  power  costs  from  construc- 
tion costs  would,  in  effect,  make  the  for- 
mer a  deferred  obligation,  but  the  only 
such  obligation  specifically  deferred  is  the 
excess  cost  of  the  Camas  division  of  the 
project.  The  fact  that  the  legislation  pro- 
vides that  the  power  construction  costs 
are  to  be  liquidated  first  from  the  net 
power  revenues  is  of  no  significance,  since 
various  other  obligations  were  also  to  be 
liquidated  from  these  revenues,  including 
irrigation  construction  costs. 

The  lien  provisions  of  the  legislation  ap- 
ply to  power  as  well  as  irrigation  construc- 
tion costs  and  are  not  contingent  on  lack 
of  power  revenue. 

The  directions  in  the  legislation  for  the 
issuance  of  a  public  notice  refer  to  "the 
total  unpaid  construction  costs." 

The  maintenance  of  a  separate  book- 
keeping account  for  power  is  also  of  no 
significance,  since  power  revenues  are  set 
aside  for  certain  purposes. 

The  fact  that  the  power  development  is 
capable  of  continuous  expansion  only  dem- 
onstrates the  desirability  of  limiting  the 
power  costs. 

.Repayment  contract  requirements  of  ir- 
rigation legislation  should  be  strictly  con- 
strued to  insure  the  reimbursement  of  the 
Government. 

Since  the  cost  limitations  of  the  Flathead 
and  Mission  Valley  divisions  of  the  project 
have   already   been    exceeded,    no   further 
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construction  may  be  undertaken  without 
securing  supplemental  repayment  contracts 
with  these  districts.  59-30 

III.  IRRIGATION  PROJECTS 

Congress,  in  the  act  of  Aug.  1,  1914  (38 
Stat.  582),  having  authorized  and  directed 
the  Secretary  of  the  Interior  to  act  in  de- 
termining the  per  acre  charge  for  irriga- 
tion of  lands  within  Indian  reclamation 
projects,  impliedly  gave  him  authority  to 
determine  the  estimated  cost  of  the  proj- 
ect and  the  total  area  that  can  be 
irrigated.  54-195 

In  order  to  fix  charges  upon  irrigated 
lands  within  Indian  reclamation  projects 
the  Secretary  of  the  Interior  must  deter- 
mine the  estimated  cost  of  the  project  and 
the  total  area  that  can  be  irrigated,  which 
factors  supply  the  basis  for  such  charges. 

54-195 

It  would  be  unusual  to  say  that  Con- 
gress intended,  by  the  act  of  Feb.  14,  1920 
(41  Stat.  408),  to  declare  as  irrigable  all 
land  for  which  water  for  irrigation  pur- 
poses can  be  delivered,  and  the  Secretary 
of  the  Interior  would  not  be  justified  in  de- 
termining that  land  was  irrigable  if  it  was 
not  arable  and  susceptible  of  economic  cul- 
tivation with  the  use  of  irrigation  water. 

54-195 

The  act  of  Aug.  1,  1914  (38  Stat.  582), 
directing  the  Secretary  of  the  Interior  to 
apportion  the  cost  of  irrigation  projects 
constructed  for  Indians  in  accordance  with 
the  benefits  received  by  each  individual  In- 
dian, requires  him,  in  effect,  to  make  an 
apportionment  of  the  cost  of  such  irriga- 
tion works  upon  a  per  acre  basis  based 
upon  benefits  received.  54-195 

Congress  has  not  granted  to  the  Secre- 
tary of  the  Interior  general  authority  to 
extend  the  time  of  payment,  after  they  fall 
due,  of  either  the  operation  and  mainte- 
nance charge  or  the  construction  charge  on 
Indian  irrigation  projects,  and  legislation 
passed  by  it  from  time  to  time,  notably 
the  act  of  Feb.  13,  1931  (46  Stat.  1093), 
clearly  indicates  that  it  considers  the  Sec- 
retary is  without  such  authority,  except 
with  Congressional  sanction  previously 
given ;  and  this,  furthermore,  has  been  the 
view  of  the  Department,  since  where  such 
authority  has  been  required,  appropriate 


legislation  from  Congress  has  been  ob- 
tained. 54-336 

Under  the  authority  vested  in  him,  the 
Secretary  of  the  Interior  may  amend  any 
notice  fixing  the  amount  and  date  of  pay- 
ment of  charges  (irrigation)  so  as  to 
change  the  amount  of  the  charge,  and  may 
also  defer  the  time  when  the  payment  falls 
due,  but  when  the  charges  thus  fixed  fall 
due,  he  is  given  no  authority  to  extend 
them.  54-336 

As  provided  in  the  act  of  Mar.  1, 1907  (34 
Stat.  1015),  with  the  single  exception  of 
Indian  lands  which  are  leased  for  a  term 
longer  than  three  years,  the  Indian  owners 
of  lands  on  the  Fort  Hall  Indian  Reserva- 
tion have  the  right  to  receive  water  with- 
out payment  of  assessments  for  operation 
and  maintenance,  regardless  of  the  nature 
of  or  restrictions  on  their  title,  or  whether 
the  lands  are  still  held  by  the  original  al- 
lottee or  his  heirs.  When  a  tract  of  Fort 
Hall  Indian  Reservation  land  has  been 
under  lease  for  three  years  or  for  periods 
aggregating  three  years,  then,  from  that 
time  on,  it  is  subject  to  operation  and 
maintenance  assessments  whenever  and 
for  whatever  period  it  is  leased.  56-7 

Public  Resolution  No.  40,  approved  Aug. 
5,  1939  (53  Stat.  1221),  approved  the  order 
of  the  Secretary  of  the  Interior  of  Apr.  10, 
1939,  made  under  the  act  of  June  22,  1936 
(49  Stat.  1803),  deferring  the  collection 
of  irrigation  construction  charges  pending 
the  completion  of  an  investigation  of  the 
San  Carlos  Irrigation  Project.  The  De 
partment,  having  determined  on  June  7, 
1944,  that  the  investigation  had  been  com- 
pleted, and  having  ordered  the  resumption 
of  payment  of  construction  charges,  may 
not  subsequently  reopen  the  investigation, 
and  thus  in  effect  restore  the  moratorium. 

The  applicable  statutes  cannot  be  inter- 
preted to  permit  an  administrative  rede- 
termination to  be  made.  58-745 

The  appropriation  of  $30,000  for  "con- 
struction, repair,  and  rehabilitation"  on 
the  Salt  River  project  made  by  the  act  of 
June  28,  1944  (58  Stat.  463,  476),  may  be 
used  for  subjugation  of  Indian  lands  under 
the  project.  In  view  of  the  legislative 
history  of  this  item,  the  general  practice 
in  recent  years  in  performing  subjugation 
work  on  Indian  projects,  and  the  some- 
what artificial  character  of  the  distinction 
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between  "construction"  costs  and  other 
types  of  cost,  the  funds  expended  for 
construction  work  on  the  Salt  River 
project  may  be  treated  as  deferable  con- 
struction costs  under  the  Leavitt  Act  of 
July  1,  1932  (47  Stat.  564;  25  U.S.C.  (1952 
ed.)386a).  59-92 

IV.  OPERATION  AND  MAINTENANCE 

The  act  of  Aug.  1,  1914  (38  Stat.  589), 
did  not  impliedly  repeal  the  provision  of 
the  act  of  Mar.  1,  1907  (34  Stat.  1024), 
limiting  the  obligation  of  Indian  landown- 
ers on  the  Fort  Hall  Indian  Reservation  to 
pay  operation  and  maintenance  charges  to 
those  who  lease  their  lands  for  more  than 
three  years.  56-7 

The  departmental  operation  and  main- 
tenance assessments  constitute  a  first  lien 
in  favor  of  the  United  States,  and  delin- 
quencies in  the  payments  of  the  assess- 
ments are  properly  subject  to  the  interest 
penalty  provided  by  25  CFR  (1940)  100.8. 

58-41 
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I.  GENERALLY 

When  the  guardianship  of  the  United 
States  over  Indians  terminates  is  a  politi- 
cal matter  to  be  determined  by  Congress, 
and  one  over  which  neither  the  courts  nor 
.    the  States  have  any  power.  53-78 

The  general  rule  as  established  by  de- 
!   cisions  of  the  courts  is  that  laws,  treaties, 
i   and  policies  relating  to  the  Indians  are  not 
j  intended  by  implication  or  otherwise  to  ex- 
tend to  white  men.     United  States  v.  Hig- 
gins  ( 110  N. W.  609 ) .  53-656 

Congress  has  almost  universally  made 
matters  relating  to   Indians  and  Indian 


reservations  the  subject  of  acts  separate 
and  distinct  from  those  relating  to  the 
public  lands,  and  it  is  well  settled  that 
general  laws  do  not  include  them  unless 
an  intention  to  do  so  is  manifest.      53-680 

General  acts  of  Congress  do  not  apply  to 
Indians,  unless  so  expressed  as  to  clearly 
manifest  an  intention  to  include  them  ;  and 
wherever  they  and  their  interests  have 
been  the  subject  affected  by  legislation, 
they  have  been  named  and  their  interests 
specifically  dealt  with.  54-219 

The  presence,  in  an  administrative  rec- 
ommendation (see  45  L.D.  537),  of  an  ob- 
servation that  "ample  protection  will  be 
given  the  Indians  in  the  occupation  and 
use  of  their  mineral  lands,"  is  no  suffcient 
basis  for  an  inference  that  the  Depart- 
ment has  ruled  or  should  now  rule  that 
Indian  surface  rights  are  restricted  to 
nonmineral  lands.  54-437 

In  the  Government's  dealings  with  the 
Indians,  statutes  should  be  liberally  con- 
strued and  doubts  resolved  in  their  favor. 

56-8 

No  grounds  exist  for  a  distinction  in  the 
protection  accorded  Indian  occupancy  of 
public  lands  because  the  lands  occupied  are 
mineral  rather  than  nonmineral.        56-395 

Under  the  holding  in  the  case  of  Cramer 
v.  United  States,  261  U.S.  219,  and  the 
rulings  of  the  Interior  Department,  Indian 
occupancy  of  public  lands  is  entitled  to  be 
protected  against  adverse  disposition  of 
the  lands,  whether  or  not  the  Indian  occu- 
pants are  privileged  to  obtain  title  to  the 
lands  occupied.  56-395 

Where  mineral  lands  have  been  patented 
to  an  adverse  party  without  protection  of 
the  Indian  occupants  thereon,  action  may 
be  taken  by  the  United  States  to  modify 
the  patent  to  exclude  the  lands  occupied  or 
to  obtain  a  declaration  that  the  title  is 
subject  to  the  occupancy  rights  of  the 
Indians.  56-395 

A  foreign-born  Indian,  an  enrolled  mem- 
ber of  an  American  Indian  tribe  and  the 
son  of  an  alien  father  and  a  citizen  mother 
who  obtained  her  citizenship  on  June  2, 
1924,  while  he  was  a  minor,  is  a  citizen  of 
the  United  States,  provided  he  was  resid- 
ing in  the  United  States  on  June  2,  1924,  or 
established  his  permanent  residence  there- 
in prior  to  attaining  majority.  57-180 
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In  view  of  the  clear  unambiguous  lan- 
guage of  section  8  of  the  act  of  June  26, 
1936  (49  Stat.  1968,  25  U.S.C.  508),  all 
Indians  residing  in  Osage  County,  Okla- 
homa, and  all  lands  situated  therein  must 
be  held  to  be  excluded  from  the  provisions 
of  that  act.  57-380 

Any  conflict  between  the  laws  of  a  State 
and  the  laws  of  Congress  relating  to  the 
Indians  and  their  restricted  property  must 
be  resolved  against  the  State.  59-474 

The  Oklahoma  Community  Property  Act 
of  1945  vests  in  each  spouse  an  undivided 
one-half  interest  in  property  acquired  sub- 
sequent to  marriage,  or  subsequent  to  July 
26,  1945,  whichever  is  later.  It  likewise 
vests  in  each  spouse  an  undivided  one-half 
interest  in  all  income  accruing  after  the 
marriage,  or  after  July  26,  1945,  whichever 
is  later.  59-474 

The  restricted  property  of  Indians  is 
subject  to  the  plenary  control  of  the  Fed- 
eral Government.  59-474 

The  States  cannot  prevent  the  applica- 
tion of  acts  of  Congress  to  wards  of  the 
Federal  Government  domiciled  therein. 

59-474 

The  Oklahoma  Community  Property  Act 
conflicts  with  Federal  laws  relating  to  the 
Indians  and   their  restricted  property. 

59-475 

The  Oklahoma  Community  Property  Act 
does  not  apply  to  the  restricted  property 
of  Indians  or  to  the  income  from  such 
property.  59-475 

The  States  cannot  legislate  with  respect 
to  restricted  or  trust  Indian  property,  in 
the  absence  of  enabling  legislation  by  the 
Congress.  60-384 

II.  CIVIL  JURISDICTION 

Control  over  Indian  conduct  and  Indian 
property  on  an  Indian  reservation  is  re- 
served to  the  United  States,  although  for 
all  other  purposes  a  State  may  exercise  a 
police  jurisdiction  over  the  Territory.  The 
State  cannot  send  its  officers  upon  re- 
stricted Indian  lands  to  search  for  game 
thought  to  be  possessed  by  reservation 
Indians.  56-38 

When  an  Indian  to  whom  a  trust  patent 
has  been  issued  under  the  General  Allot- 
ment Act  receives  a  patent  in  fee  for  the 
whole  of  his  allotment,  he  becomes  subject 


to  the  laws,  both  civil  and  criminal,  of  the 
State  of  his  residence,  notwithstanding  the 
fact  that  he  may  subsequently  come  into 
the  possession  of  other  trust  lands  by  in- 
heritance, or  devise,  or  further  allotment 
of  surplus  lands,  subject  to  the  qualifica- 
tion, however,  that  he  does  not  become 
amenable  to  State  jurisdiction  with  respect 
to  those  matters  which  are  reserved  to 
Federal  jurisdiction  by  Federal  statutes. 

61-298 

III.  CIVIL  RIGHTS 

The  act  of  June  2,  1924  (43  Stat.  253), 
which  declared  all  noncitizen  Indians  born 
within  the  territorial  limits  of  the  United 
States  to  be  citizens  of  the  United  States, 
did  not  contemplate  any  disturbance  of  the 
existing  status  and  relations  of  the  Indians 
with  respect  to  their  property  and  other 
recognized  rights.  53-80 

Pueblos  are  entitled  to  the  protection  of 
the  Federal  Constitution  and  may  resort  to 
appropriate  legal  proceedings  to  maintain 
any  rights  violated  by  Federal  officials. 

57-37 

IV.  COMPETENCY 

Revocation  by  the  Secretary  of  the  In- 
terior under  the  authority  conferred  upon 
him  by  section  4  of  the  act  of  Feb.  27,  1925 
(43  Stat.  1008)  of  a  certificate  of  com- 
petency issued  to  a  member  of  the  Osage 
Tribe  of  Indians,  has  the  effect  of  automa- 
tically restoring  the  holder  to  his  former 
status  of  an  incompetent  member  of  that 
tribe  and  reimposes  restrictions  against  his 
unsold  surplus  lands,  but  it  does  not  affect 
the  legality  of  any  transactions  made  by 
reason  of  the  issuance  of  the  certificate. 

53-169 

The  effect  of  the  issuance  of  a  certificate 
of  competency  to  a  member  of  the  Osage 
Tribe  of  Indians  pursuant  to  section  2  of 
the  act  of  June  28,  1906,  (34  Stat.  539), 
was  to  remove  the  restrictions  imposed 
upon  him,  while  an  incompetent,  with  re- 
spect to  his  surplus  allotted  lands,  to  con- 
fer upon  him  the  privilege  of  receiving 
his  full  share  of  the  tribal  income,  and  to 
remove  the  restriction  upon  his  power  to 
contract  debts.  53-169 

As  a  divorce  in  accordance  with  Indian 
custom  may  be  accomplished  unilaterally 
by  one  party,  it  is  immaterial  that  the 
other  party  may  have  been  mentally  un- 
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balanced  and  therefore  incapable  of  en- 
tertaining any  rational  intention  to  effect  a 
permanent   separation.  60-374 

V.  CONTRACTS 

A  contract  must  be  viewed  and  inter- 
preted with  reference  to  the  nature  of  the 
obligations  between  the  parties  and  the 
intention  which  they  have  manifested  in 
forming  them,  and,  once  ascertained,  the 
intention  of  the  parties  must  be  given  ef- 
fect, sacrificing,  if  necessary,  the  literal 
meaning  in  order  that  the  major  purpose 
may  not  fail.  54-540 

A  provision  in  a  contract  between  an 
Indian  tribe  and  a  logging  company  re- 
quired that  before  a  reduction  could  be 
made  in  the  stumpage  price  paid  to  the 
Indians  it  must  be  established  that  the 
logging  "is  being  conducted"  at  a  loss. 
Held,  That  by  the  use  in  the  contract  of 
the  words  "is  being  conducted"  it  was  not 
intended  that  the  means  of  proof  should 
be  limited  to  logging  then  and  there  ac- 
tually being  performed,  but  that  it  would 
be  permissible  to  establish  by  other  means 
that  logging  could  not  be  conducted  on  the 
land  at  a  profit  unless  a  reduction  was 
made  in  the  price  to  be  paid  the  Indians. 

54-546 


VI.  CRIMINAL  JURISDICTION 

The  State  of  Florida  is  without  power 
to  enforce  Chapter  19860,  Laws  of  Florida, 
Special  Acts,   1939,   within   the   Seminole 
Indian    Reservation    in    Hendry    County, 
without  the  authorization  of  Congress,  but 
in  so  far  as  the  Florida  law  is  a  quaran- 
tine measure,  it  may  be  enforced  within  the 
reservation,  under  the  Congressional  au- 
thorization   in    the   act   of   Feb.    15,    1929 
(45  Stat.  1185),  upon  such  conditions  as 
the   Secretary    of   the   Interior   may   pre- 
scribe. 57-162 
Lands  purchased  by  the  Federal  Gov- 
ernment   for    Indian    use    and   set    apart 
under    the    superintendence   of   the    Gov- 
ernment,  whether  proclaimed  an   Indian 
reservation  or  not,  have  the  same  status 
as  an  Indian  reservation,  and,  therefore, 
the    state    of    Wisconsin    cannot    enforce 
its  criminal  laws,  including  its  fish  and 
game  laws,  against  the  Indians  on  such 
lands.  57-295 


No  extradition  of  Indian  fugitives  from 
the  jurisdiction  of  a  State  may  be  obtained 
as  States  are  authorized  to  extradite  fu- 
gitives only  pursuant  to  the  Constitution 
and  laws  of  the  United  States,  which  do 
not  include  the  extradition  of  Indians  to 
Indian    reservations,     (a)    The    Interior 
Department  has  no  authority  to  extradite 
Indians  from  one  reservation  to  another, 
but   Indian   tribes   have  authority   to  re- 
quest of  each  other  the  return  of  fugitives 
and  to  act  on  such  requests  to  the  extent 
of  removing  fugitives  from  the  reservation 
or   of   turning  over   the  fugitives   to   the 
authorities  of  the  tribes  requesting  extra- 
dition.    (6)    Neither    the    Indian    police 
nor  the  tribal  police  have  recognized  au- 
thority to  hold  Indians  in  custody  outside 
Indian    reservations     and    legislation    is 
necessary   to   authorize  such   custody   by 
Federal  or  tribal  officials  as  agents  of  the 
tribe  seeking  extradition.  57-344 

Congress  by  the  act  of  Feb.  8,  1887  (24 
Stat.  388),  subjected  all  allottees  to  the 
criminal  laws  of  the  States  in  which  they 
resided.  By  the  amendatory  act  of  May 
8,  1906  (34  Stat.  182),  Congress  withheld 
such  jurisdiction  until  the  issuance  of  fee 
simple  patents  to  Indians  allotted  there- 
after. Neither  of  these  acts  subjects  un- 
allotted Indians  to  the  criminal  laws  of 
the  States  for  acts  committed  within  the 
reservations.  58-456 

Indians  allotted  prior  to  the  effected 
date  of  the  1906  act  (34  Stat.  182)  may 
be  prosecuted  for  violations  of  the  State 
game  laws  within  the  reservation.  Unal- 
lotted Indians  and  Indians  allotted  after 
1906  may  not  be  so  prosecuted.  58-456 
The  jurisdiction  of  the  courts  of  South 
Dakota  to  prosecute  Indians  for  acts  com- 
mitted within  the  boundaries  of  the  Sisse- 
ton  Reservation  depends  upon  whether 
Congress  has  consented  that  the  Indians 
shall  be  subject  to  the  criminal  laws  of 
the  State.  58^56 

When  an  Indian  to  whom  a  trust  patent 
has  been  issued  under  the  General  Allot- 
ment Act  receives  a  patent  in  fee  for  the 
whole  of  his  allotment,  he  becomes  sub- 
ject to  the  laws,  both  civil  and  criminal, 
of  the  State  of  his  residence,  notwithstand- 
ing the  fact  that  he  may  subsequently 
come  into  the  possession  of  other  trust 
lands  by  inheritance,  or  devise,  or  further 
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allotment  of  surplus  lands,  subject  to  the 
qualification,  however,  that  he  does  not 
become  amenable  to  State  jurisdiction  with 
respect  to  those  matters  which  are  re- 
served to  Federal  jurisdiction  by  Federal 
statutes.  61-298 

VII.  DOMESTIC  RELATIONS 

In  recognizing  the  validity  of  Indian 
custom  divorces  no  distinction  is  to  be 
made  in  the  kind  of  marriage  which  such 
divorce  dissolves  so  long  as  the  parties 
contracting  the  marriage  and  effecting  the 
divorce  are  Indian  wards  of  the  Govern- 
ment and  living  in  tribal  relations.     53-78 

Where  an  Indian  wife  separated  from 
her  Indian  husband  with  the  clear  inten- 
tion of  never  living  with  him  again,  she 
is  estopped  from  claiming  any  share  in  his 
estate.  53-78 

Where  Indians,  parties  to  a  ceremonial 
marriage,  both  of  whom  were  still  living 
in  tribal  relations,  separated  with  the  clear 
intention  of  not  living  together  again,  such 
separation  constitutes  a  valid  Indian  cus- 
tom divorce.  53-78 

A  marriage  contracted  between  members 
of  an  Indian  tribe,  in  accordance  with  the 
customs  of  such  tribe,  where  the  tribal 
relations  and  government  existed  at  the 
time  of  the  marriage,  and  there  was  no 
Federal  statute  rendering  the  tribal  cus- 
toms invalid,  is  a  valid  marriage  for  all 
purposes.  53-79 

An  Indian  custom  marriage  is  a  legal 
marriage  according  to  the  customs  of  the 
tribe  and  is,  therefore,  not  to  be  treated 
as  the  equivalent  of  a  common-law  mar- 
riage among  whites.  53-79 

The  allotment  of  lands  in  severalty  to 
Indians  does  not  terminate  their  tribal  re- 
lations, but  all  Indian  allottees  remain 
subject  to  the  exclusive  jurisdiction  of  the 
United  States  until  the  issuance  of  fee 
simple  patents,  and  so  long  as  this  juris- 
diction continues  the  marriage  relations  of 
such  Indians  are  to  be  determined  by  their 
tribal  customs,  and  not  by  the  laws  of  the 
State.  53-79 

The  Department  of  the  Interior  cannot 
hold  by  regulation  that  one  particular  tribe 
of  Indians  is  sufficiently  advanced  to  jus- 
tify its  marriage  relations  being  hence- 
forth  regulated  in   accordance   with   the 


white  man's  law,  and  that  other  tribes 
are  not  so  advanced,  but  it  must  recognize 
Indian  custom  marriage  and  Indian  cus- 
tom divorce  generally  until  Congress  fixes 
some  other  definite  and  uniform  rule. 

53-79 

The  fact  that  certain  members  of  an 
Indian  tribe  who  were  married  and  lived 
together  according  to  tribal  custom  were 
subsequently  ceremonially  married  is  not 
sufficient  to  raise  the  presumption  of 
abandonment  of  tribal  custom  and  that 
Indian  custom  marriage  and  divorce  are 
no  longer  practiced  by  the  tribe.  53-79 

The  provision  in  section  5  of  the  act  of 
Feb.  8,  1887  (24  Stat.  388),  making  the 
laws  of  descent  of  the  State  or  Territory 
where  the  lands  are  situated  applicable 
after  trust  patents  have  been  issued,  was 
merely  for  the  purpose  of  establishing  a 
rule  for  the  determination  of  heirship  ;  the 
act  does  not  undertake  to  prescribe  what 
is  necessary  to  constitute  the  legal  rela- 
tion of  husband  and  wife,  or  of  parent  and 
child.  53-79 

Under  the  act  of  May  8,  1906  (34  Stat. 
182),  which  amended  section  6  of  the  act 
of  Feb.  8,  1887  (24  Stat.  388),  an  Indian 
did  not  become  a  citizen  of  the  United 
States  upon  allotment;  consequently,  as 
to  allotments  thereafter  made  the  allottee 
did  not  become  subject  to  State  laws,  but 
his  domestic  relations  continued  to  be  gov- 
erned by  tribal  custom.  53-79 
A  law  or  ordinance  adopted  by  an  Indian 
tribe  regulating  marriage  and  divorce  is 
not  mandatory  and  does  not  invalidate 
tribal  custom  marriage  and  divorce. 

53-80 

Congress  alone  has  the  power  to  say 
when  Indian  custom  marriage  and  divorce 
shall  cease  to  be  valid.  53-80 

Congress,  the  courts,  and  the  Department 
of  the  Interior  have  all  recognized  Indian 
custom  marriage  and  Indian  custom  di- 
vorce as  of  equal  validity  with  ceremonial 
marriage  and  legal  divorce  under  State 
laws.  53-80 

The  question  as  to  when  an  Indian  cus- 
tom divorce  has  been  consummated  is  one 
of  fact  in  each  particular  case.  53-80 

In  line  with  the  national  policy  of  per- 
mitting the  aborigines  to  be  controlled  in 
their  internal  and  social  affairs  by  their 
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own  laws  and  customs,  the  courts,  both 
State  and  Federal,  when  called  upon  to 
consider  the  validity  of  marriage  and  di- 
vorce by  so-called  "Indian  custom",  have 
almost  uniformly  upheld  them  on  the 
theory  that  the  National  Government  has 
recognized  the  autonomy  of  the  Indians  in 
such  matters  and  thus  removed  them  from 
the  realm  of  State  law  in  this  respect. 

54-39 
While  in  earlier  times  the  view  pre- 
vailed that  the  natives  of  Alaska  did  not 
bear  the  same  general  relation  to  the  Gov- 
ernment as  that  borne  by  the  American 
Indians,  such  view  is  no  longer  enter- 
tained, the  contrary  view  receiving  support 
from  acts  of  Congress  and  the  decisions 
of  courts  of  the  United  States,  which  hold, 
generally,  that  the  laws  of  the  United 
States  with  respect  to  Indians  within  the 
territorial  limits  of  the  United  States  are 
applicable  generally  to  the  natives  of 
Alaska.  54-39 

Although  the  Territorial  Legislature  of 
Alaska  has  passed  laws  regulating  mar- 
riage among  the  inhabitants  of  the  Terri- 
tory, such  laws  are  similar  in  character  to 
those  of  American  commonwealths,  which, 
nevertheless,  have  recognized  the  validity 
of  marriages  among  the  Indians  by  tribal 
custom.  54-40 

As  to  what  tribes  of  Alaskan  natives 
were  included  within  the  term,  "uncivil- 
ized tribes",  as  employed  in  Article  III  of 
the  treaty  under  which  Alaska  was  ceded 
to  the  United  States  (15  Stat.  593),  it  was 
held,  in  In  re  MinooJc  (2  Alaska  Reports, 
200,  221),  that  they  "were  those  independ- 
ent pagan  tribes  who  acknowledged  no  al- 
legiance to  Russia,  and  lived  the  wild  life 
of  their  savage  ancestors" ;  and  this  in- 
cludes those  natives  who,  today,  live  under 
primitive  conditions  in  regions  remote  and 
difficult  of  access,  influenced  by  supersti- 
tion, and  following  the  crude  customs  in- 
herited from  their  ancestors.  By  the  terms 
of  the  treaty  of  cession,  these  tribes  were 
to  be  "subject  to  such  laws  and  regulations 
as  the  United  States  may,  from  time  to 
time,  adopt  in  regard  to  aboriginal  tribes 
of  that  country."  54-40 

By  the  weight  of  legal  authority,  ward- 
ship alone  is  not  sufficient  to  render  valid 
a  marriage  or  divorce  by  Indian  custom, 


but  at  the  time  of  such  marriage  or  di- 
vorce it  must  appear  that  the  parties 
thereto  have  retained  their  tribal  relations, 
and  that  no  Federal  statute  intervened. 
Such  marriage  or  divorce  is  not  in  fact  a 
common-law  marriage,  but  possessed  of  the 
legal  force  of  a  ceremonial  marriage  be- 
tween whites.  54-40 

The  validity  of  a  particular  marriage,  in 
any  given  case,  must  be  determined  by  the 
facts  and  conditions  appearing,  and  no  spe- 
cific rule  governing  all  cases  can  be  laid 
down.  54-40 

There  is  no  provision  of  law  forbidding 
marriages  between  Alaskan  natives  accord- 
ing to  native  custom,  and  in  the  absence 
of  a  definite  expression  upon  the  subject  by 
Congress,  in  whom  the  paramount  author- 
ity over  these  people  rests,  marriages 
among  them  should  be  accorded  the  same 
legal  recognition  and  sanctity  which  the 
courts  of  this  country  have  uniformly  ex- 
tended to  similar  relations  among  the 
American  Indians.  54-40 

The  domestic  relations  of  members  of  an 
Indian  tribe  are  subject  to  the  customs, 
laws,  and  jurisdiction  of  the  tribe.    55-15 

A  ceremonial  marriage  of  Indians  living 
in  tribal  relations  may  be  terminated  by 
a  divorce  in  accordance  with  Indian  cus- 
tom. 60-374 

A  divorce  by  Indian  custom  results  if 
the  parties  to  a  marriage  separate  and 
either  party  intends  that  the  separation 
shall  be  permanent.  It  is  immaterial 
whether  such  intention  is  or  is  not  justi- 
fied because  of  cruel  treatment  or  other 
wrong  suffered  from  the  other  party. 

60-374 

As  a  divorce  in  accordance  with  Indian 
custom  may  be  accomplished  unilaterally 
by  one  party,  it  is  immaterial  that  the 
other  party  may  have  been  mentally  un- 
balanced and  therefore  incapable  of  enter- 
taining any  rational  intention  to  effect  a 
permanent  separation.  60-374 

The  fact  that  the  husband,  after  a  per- 
manent separation,  may  have  attempted  to 
befriend  his  former  wife  would  not  re- 
establish the  marriage  relationship.  60-374 

The  fact  that  the  wife  performed  serv- 
ices for  the  benefit  of  the  husband  during 
their  matrimonial  relationship  gives  her 
no  right  to  share  in  his  estate.  60-374 
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VIII.  FISCAL  AND  FINANCIAL  AFFAIRS 

Authority  is  conferred  upon  the  Secre- 
tary of  the  Interior  by  section  6  of  the  act 
of  Feb.  27,  1925,  to  pay  from  the  funds  of 
a  member  of  the  Osage  Tribe  not  having  a 
certificate  of  competency,  a  claim  incurred 
by  such  member  or  by  his  heir  by  reason 
of  unlawful  acts  of  carelessness  or  negli- 
gence, but  that  authority  is  discretionary 
and  payment  of  the  claim  is  a  matter  rest- 
ing in  the  sound  judgment  of  that  officer. 

52-591 

Funds  inherited  by  an  unenrolled  mem- 
ber of  the  Osage  Tribe,  born  subsequent  to 
July  1,  1907,  from  the  estate  of  an  enrolled 
member  of  that  Tribe  not  having  a  certifi- 
cate of  competency,  do  not  lose  their  re- 
stricted or  trust  character  but  continue 
under  the  supervision  and  control  of  the 
Secretary  of  the  Interior  subject  to  ex- 
penditure   as    provided    by    existing    law. 

52-591 

In  a  policy  of  insurance  and  in  annuity 
contracts  no  trust  is  created,  the  relations 
of  the  parties  being  those  of  debtor  and 
creditor,  the  premiums  paid  belonging 
absolutely  to  the  insurer,  in  consideration 
for  which  it  binds  itself  to  pay  a  given 
sum  or  sums  according  to  the  terms  of  the 
policy  it  has  issued  to  the  insured.    54-310 

The  criterion  for  determining  whether  a 
company  has  placed  itself  within  the  class 
inhibited  from  acting  as  Indian  trustee 
under  the  provisions  of  the  Act  of  Jan.  27, 
1933  (47  Stat.  777),  is  the  circumstance, 
whether  or  not  the  person  dealing  in  its 
behalf  with  the  Indians  in  endeavoring  to 
obtain  consents  to  the  creation  of  trusts 
was  at  the  time  of  the  transactions  an 
officer  or  employee  on  the  company's  regu- 
lar payroll,  the  statute  and  regulations 
clearly  expressing  an  intention  to  limit 
promises  of  compensation  to  persons  al- 
ready on  the  regular  payroll  of  the  com- 
pany for  purposes  other  than  the  procural 
of  trusts  under  the  Act,  and  prohibiting 
any  and  all  sorts  of  promises  of  remunera- 
tion so  long  as  they  are  made  to  persons 
who  are  not  already  officers  or  employees 
on  the  regular  payroll.  Held,  That  a 
trust  company  permanently  disqualifies  it- 
self from  acting  as  trustee  in  Indian  trusts 
under  the  provisions  of  the  Act  of  Jan.  27, 
1933,  where,  after  filing  the  certificate  pre- 
scribed by  paragraph  2  of  the  Department's 


regulations  of  June  2,  1933,  "to  the  effect 
that  it  has  not  paid  or  promised  to  pay  any 
person  other  than  an  officer  or  employee 
on  its  regular  payroll  *  *  *  any  remuner- 
ation for  any  service  or  influence  in  *  *  * 
attempting  to  secure  for  it  the  trusteeship 
in  that  or  in  other  trusts  to  which  these 
regulations  apply,"  it  is  established  that 
said  company  had  entered  into  contractual 
relations  with  one  not  at  the  time  an  officer, 
employee,  or  on  the  payroll  of  the  com- 
pany, under  the  terms  of  which  he  was  to 
engage  in  efforts  to  procure  Indian  trustee- 
ships for  the  company  under  said  Act  of 
Jan.  27,  1933.  54-237 

Had  Congress  in  mind  insurance  or  in- 
surance companies  when  it  enacted  section 
2  of  the  act  of  Jan.  27,  1933  (47  stat.  777), 
the  authority  granted  would  not  have  been 
confined,  as  it  was,  to  the  creation  of 
"trusts",  to  be  administered  by  "incorpo- 
rated trust  companies  or  such  banks  as  may 
be  authorized  by  law  to  act  as  fiduciaries 
or  trustees."  54-310 

The  act  of  Jan.  27,  1933  (47  Stat.  777), 
insofar  as  it  relates  to  the  creation  of 
trusts  out  of  the  restricted  property  of 
Indians  of  the  Five  Civilized  Tribes,  is 
without  application  to  life  insurance  poli- 
cies or  annuity  contracts.  54-310 

While  the  authority  granted  the  Secre- 
tary of  the  Interior  by  section  2  of  the  act 
of  Jan.  27,  1933  (47  Stat.  777),  being  con- 
fined to  trusts,  does  not  contemplate  or 
include  life  insurance  policies  or  annuity 
contracts,  it  does  not  follow  that  the  Sec- 
retary is  nowhere  clothed  with  authority 
to  permit  Indians  of  the  class  named  in  the 
act  to  purchase  annuities  or  life  insurance 
out  of  restricted  funds,  section  1  of  said 
act  placing  such  funds  under  his  jurisdic- 
tion and  control  until  Apr.  26,  1956, 
"subject  to  expenditure  in  the  meantime 
for  the  use  and  benefit  of  the  individual 
Indians  to  whom  such  funds  *  *  *  belong, 
under  such  rules  and  regulations  as  said 
Secretary  may  prescribe,"  thus  conferring 
a  broad  discretionary  power  upon  the 
Secretary  over  expenditure  of  the  funds  of 
these  Indians,  including  authority  to  per- 
mit any  such  Indian  to  purchase  life 
insurance  or  an  annuity  if  the  Secretary 
determines  it  is  for  his  benefit  to  do  so. 

54-310 
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Bonds  of  the  Home  Owners'  Loan  Cor- 
poration are  not  United  States  bonds,  but 
are  direct  obligations  of  the  Corporation, 
the  liability  of  the  United  States  extend- 
ing only  to  guaranteeing  the  interest,  with 
no  responsibility  whatever  as  to  the  princi- 
pal; accordingly,  an  investment  in  bonds 
of  the  Home  Owners'  Loan  Corporation 
would  not  be  a  compliance  with  the  terms 
of  the  act  of  Feb.  27,  1925  (43  Stat.  1008) 
directing  the  Secretary  of  the  Interior  to 
invest  the  funds  of  restricted  Osage  In- 
dians in  United  States  bonds ;  nor  do  they 
come  within  the  scope  of  the  statute  by  re- 
garding them  as  a  form  of  first  mortgage 
real  estate  investment,  since  the  act  of 
1925  contemplates  direct  investment  of  the 
Indians'  funds  in  first  mortgages,  while  the 
loans  made  by  the  Corporation  represent 
investments  in  its  own  behalf,  the  notes 
and  mortgages  taken  by  it  being  the  means 
by  which  to  raise  funds  to  retire  its  bonds. 

54-341 
The  act  of  Feb.  27,  1925  (43  Stat.  1008), 
specifically  enumerates  the  forms  of  in- 
vestment of  Indian  funds  the  Secretary  of 
the  Interior  is  authorized  to  make,  and 
nowhere  in  the  act  are  bonds  of  the  Home 
Owners'  Loan  Corporation  mentioned  by 
name  nor  can  they  be  regarded  as  falling 
within  any  of  the  classes  of  investments 
enumerated  in  said  act.  54-341 

The  Secretary  of  the  Interior  has  only 
such  authority  over  restricted  Indian 
property  as  Congress  has  expressly  or  by 
necessary  implication  confided  in  him,  and 
such  authority  cannot  safely  be  construed 
as  extending  to  the  purchase  by  the  Secre- 
tary, independently  of  the  Indian  owner's 
wishes  or  consent,  of  single  premium  an- 
nuity policies  from  moneys  derived  from 
the  sale,  under  authority  of  section  8  of 
the  act  of  June  25,  1910  (30  Stat.  855),  of 
timber  on  Indian  allotments  held  under  a 
trust  or  other  patent  containing  restric- 
tions on  alienation,  such  a  transaction  in- 
volving the  transfer  of  substantial  sums 
of  Indian  moneys  in  consideration  of  an 
unsecured  obligation  to  pay  a  stipulated 
sum  monthly,  beginning  usually  at  some 
future  date.  55-500 

Section  18  of  the  act  of  Feb.  14,  1920  (41 
Stat.  408,  426),  which  vests  in  the  Super- 
intendent for  the  Five  Civilized  Tribes  of 


Oklahoma  certain  responsibilities  respect- 
ing the  disposition  of  restricted  Indian 
moneys,  is  not  superseded  by  section  1  of 
the  act  of  Jan.  27,  1933  (47  Stat.  777), 
which  relates  to  the  responsibilities  of  the 
Secretary  of  the  Interior  with  respect  to 
such  moneys.  The  earlier  statute,  while 
still  in  force,  must  be  limited  in  application 
to  the  payment  of  "undisputed  claims," 
and  it  has  no  bearing  upon  the  removal 
of  restrictions  at  the  request  of  the  Indians 
concerned.  58-158 

An  Osage  headright,  owned  by  a  non- 
Indian,  represents  the  non-Indian's  right 
to  participate  in  the  distribution  of  the 
bonuses  and  royalties  accruing  from  the 
mineral  estate  owned  by  the  Osage  Tribe. 

59-103 
The  payments  accruing  after  the  death 
of  the  non-Indian  owner  and  during  the 
course  of  administration  of  his  estate 
should  be  paid  to  the  administrator  or 
executor  duly  appointed  and  qualified  un- 
der the  laws  of  the  State  of  domicile. 

59-103 
The  right  to  receive  the  payments  accru- 
ing to  an  Osage  headright,  after  they  have 
been  segregated  from  the  tribal  funds,  is 
analogous  to  any  debt  due  from  the  United 
States.  The  payments  accruing  to  the 
headright  have  no  situs  in  Oklahoma. 
Ancillary  administration  in  Oklahoma  of 
the  estate  of  a  deceased  non-Indian  owner 
of  an  Osage  headright  is  unnecessary. 

59-103 
The  Secretary  of  the  Interior  may  recog- 
nize a  decree  of  a  court  of  competent  juris- 
diction of  the  State  of  domicile  of  a  non- 
Indian  owner  of  an  Osage  headright  as 
vesting  title  to  the  headright  in  the  heirs  or 
beneficiaries  under  a  will  found  by  that 
court  to  be  entitled  thereto.  59-103 

IX.  HUNTING  AND  FISHING 

A  regulation  of  fishing,  imposed  by  a 
State,  operative  on  all  persons  alike,  rea- 
sonably adapted  to  the  preservation  of 
wildlife  in  the  waters  of  the  State  for  the 
common  benefit,  and  not  in  its  intendment 
or  operation  a  denial  to  a  privileged  In- 
dian community  of  its  right  to  fish,  is  not 
violative  of  a  provision  of  a  treaty  with 
the  Indians  (see  12  Stat.  951;  45  Stat. 
1158)    under  which  they  are  guaranteed 
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"the  right  of  taking  fish  at  all  usual  and 
accustomed  places,  in  common  with  citi- 
zens of  the  Territory."  54-418 

The  power  of  each  State  to  regulate  fish- 
ing in  its  rivers  includes  authority  to  re- 
strict the  devices  and  types  of  tackle  which 
fishermen  generally  employ.  54-418 

The  power  to  preserve  fish  and  game 
within  its  borders  is  inherent  in  the  sover- 
eignty of  a  State  (citing  Oeer  v.  Connecti- 
cut, 161  U.S  519;  Ward  v.  Racehorse,  163 
U.S.  504,  507).  54-418 

A  reasonable  construction  of  a  provision 
of  a  treaty  with  Indians  guaranteeing  "the 
right  of  taking  fish  at  all  usual  and  accus- 
tomed places,  in  common  with  citizens  of 
the  Territory,"  does  not  include  authority 
to  construct  what  is  known  as  a  willow 
weir  or  willow  dam  in  the  channel  of  the 
Columbia  River,  for  the  purpose  of  hold- 
ing the  salmon  run,  and  in  disregard  of 
the  State  laws  and  regulations.  54-419 

The  Migratory  Bird  Treaty  Act  of  July 
3,  1918  (40  Stat.  755),  passed  to  give  ef- 
fect to  the  treaty  between  the  United 
States  and  Great  Britain,  proclaimed  by 
the  President  on  Dec.  8,  1916  (39  Stat.,  pt. 
2,  p.  1702),  is  applicable  to  Indians  and 
Indian  reservations,  the  treaty  and  statute 
containing  no  provision  excluding  Indians 
or  Indian  reservations  from  their  opera- 
tion, and  the  treaty  expressly  mentioning 
concessions  to  Indians  not  extended  to  any 
other  race.  54-517 

The  privilege  of  hunting  given  to  the 
Swinomish  and  other  Indian  tribes  by  the 
treaty  of  Jan.  22,  1855,  known  as  the 
Treaty  of  Point  Elliott,  does  not  extend  to 
the  reservation  lands,  but  is  confined  to 
the  undisposed  of  and  unappropriated  pub- 
lic lands  of  the  United  States,  there  being 
no  necessity  for  making  a  specific  reser- 
vation with  respect  to  the  reservation 
lands  at  the  time  this  treaty  was  entered 
into.  54-517 

The  right  of  the  Indians  who  were  par- 
ties to  the  Treaty  of  Point  Elliott  to  hunt 
on  their  reservation  lands  was  not  based 
upon  any  provision  of  the  treaty,  but  was 
a  right  already  existing  in  them  and  not 
granted  away  by  the  treaty.  54-518 

The  Migratory  Bird  Treaty  Act  (40 
Stat.  755),  insofar  as  it  restrains  the  In- 
dians from  taking  and  killing  the  class  of 
game  to  which  it  applies,  is  based  upon 


the  power  of  Congress,  as  the  lawmaking 
authority,  to  prescribe  game  laws  restrict- 
ing the  Indians  in  their  rights  of  hunting 
on  reservation  lands.  54-518 

The  second  paragraph  of  section  1  of 
the  act  of  June  29, 1940  (54  Stat.  703) ,  pro- 
vides : 

"The  Secretary  of  the  Interior,  in  lieu  of 
reserving  rights  of  hunting,  fishing,  and 
boating  to  the  Indians  in  the  areas  granted 
under  this  Act,  shall  set  aside  approxi- 
mately one-quarter  of  the  entire  reservior 
area  for  the  paramount  use  of  the  Indians 
of  the  Spokane  and  Colville  Reservations 
for  hunting,  fishing,  and  boating  purposes, 
which  rights  shall  be  subject  only  to  such 
reasonable  regulations  as  the  Secretary 
may  prescribe  for  the  protection  and  con- 
servation of  fish  and  wildlife:  Provided, 
That  the  exercise  of  the  Indians'  rights 
shall  not  interfere  with  project  operations. 
The  Secretary  shall  also,  where  necessary, 
grant  to  the  Indians  reasonable  rights  of 
access  to  such  area  or  areas  across  any 
project  lands."  59-147 

Although  the  act  (54  Stat.  703)  in  terms 
permits  the  Secretary  to  set  aside  one  or 
more  areas  for  Indian  use,  it  also  makes 
separate  provision  for  two  different  tribes 
of  Indians.  The  Secretary  is,  therefore, 
required  to  allocate  at  least  one  area  to 
each  of  the  two  tribes.  While  he  may  also 
set  aside  more  than  two  areas,  his  power 
is  limited  by  a  rule  of  reason  which  would 
prevent  him  from  setting  aside  so  many 
areas  that  he  would  bring  about  the  very 
evil  which  the  statute  was  designed  to  pre- 
vent. The  object  of  the  statute  was,  so  to 
speak,  to  secure  a  consolidation  of  the 
areas  of  Indian  interest.  59-148 

No  special  rights  inure  to  the  Indians 
from  any  other  source.  By  virtue  of  the 
act  of  July  1,  1892  (27  Stat.  62),  the  south- 
ern and  eastern  boundary  of  the  Colville 
Reservation  extends  to  the  middle  of  the 
channel  of  the  Columbia  River.  By  the 
Executive  order  of  Jan.  18,  1881  the 
bed  of  the  Spokane  River  to  the  south  bank 
thereof  was  included  in  the  Spokane  In- 
dian Reservation.  Even  if  it  be  assumed 
that  the  titles  to  the  beds  of  the  Columbia 
and  Spokane  Rivers  were  not  taken  and 
extinguished  under  the  act  of  June  29, 
1940,  it  cannot  be  made  a  source  of  addi- 
tional special  rights  for  the  Indians.    The 
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special  rights  accorded  to  the  Indians  by 
the  act  are  plainly  denominated  lieu 
rights.  They  are,  therefore,  to  be  deemed 
an  exclusive  substitute  for  whatever 
rights  the  Indians  may  have  enjoyed  prior 
to  the  enactment  of  the  statute  by  reason 
of  their  rights  of  ownership.  59-148 

The  act  of  June  29,  1940  (54  Stat.  703), 
imposes  a  mandatory  duty  upon  the  Secre- 
tary to  set  aside  approximately  one-quarter 
of  the  entire  reservoir  area  for  the  para- 
mount use  of  the  Indians  of  the  Spokane 
and  Colville  Reservations.  59-148 

The  interest  of  the  Colville  and  Spokane 
Indians  in  one-quarter  of  the  reservoir 
area  is  not  joint  but  several.  In  view  of 
the  failure  of  the  statute  to  prescribe  a 
formula  for  dividing  between  the  two 
tribes  the  25  percent  of  the  reservoir  area 
to  be  set  aside  for  both  of  them,  the  Secre- 
tary may  make  the  apportionment  in  such 
a  manner  as  will  be  equitable  under  all  the 
circumstances.  However,  the  ratio  that 
was  employed  in  determining  the  percent- 
age of  the  entire  reservoir  area  that  was 
to  be  set  aside  for  both  tribes  could  rea- 
sonably be  applied  in  determining  the 
share  of  each  tribe.  This  ratio  was  ob- 
tained by  comparing  the  length  of  the 
original  river  shore  line  of  Indian  lands 
acquired  or  to  be  acquired  for  the  reser- 
voir with  the  total  original  shore  line  of 
the  river  in  the  reservoir  area.  The  re- 
sult would  also  be  in  harmony  with  the 
relative  populations  of  the  Colville  and 
Spokane  Indian  Reservations.  59-148 

The  Secretary  is  not  confined  to  setting 
aside  one-quarter  of  the  water  surface  of 
the  reservoir  for  the  use  of  the  Indians. 
He  may  include  freeboard  areas  in  the 
areas  set  aside  for  the  Indians  because 
(a)  the  Indians  are  given  hunting  rights 
which  can  also  be  enjoyed  on  the  shore- 
lands;  (6)  the  "entire"  reservoir  area  is 
made  the  basis  for  calculating  the  Indians' 
share;  (c)  the  rights  of  access  to  the  In- 
dian reservoir  areas  are  granted  only 
"when  necessary."  59-148 

The  special  rights  given  to  the  Indians 
under  the  act  are  expressly  limited  to 
hunting,  fishing,  and  boating.  These 
rights  are  not  enlarged  by  the  "access" 
provision  of  the  act,  since  a  right  of  access 
is  not  a  separate  and  independent  right 
but  a  means  of  enjoying  property  rights  or 


special  rights  otherwise  possessed.  How- 
ever, the  rights  of  access  are  not  limited 
to  mere  rights  of  ingress  and  egress  but 
are  commensurate  with  the  purposes  to 
which  the  portions  of  the  reservoir  to  be 
set  aside  for  the  Indians  are  to  be  put. 

59-148 
While  the  Secretary  has  discretion  in  the 
location  of  the  Indian  areas,  his  discre- 
tion in  this  respect  is  limited  by  the  re- 
quirement that  the  areas  set  aside  for  the 
Indians  be  readily  accessible  to  them.  The 
Indian  areas  must,  therefore,  be  located 
in  reasonable  proximity  to  the  Indian 
lands,  namely,  adjacent  to  such  lands.  The 
application  of  this  rule  would  require  the 
location  of  the  Indian  areas  along  the 
former  shore  line  of  Indian  lands.  How- 
ever, in  view  of  the  scope  of  the  Secre- 
tary's discretion,  he  is  under  no  duty  to 
locate  the  Indian  areas  within  the  ex- 
terior boundaries  of  the  reservations  as 
they  existed  prior  to  the  construction  of 
the  reservoir.  59-148 

Since  the  act  declares  that  the  areas  set 
aside  for  the  Indians  shall  be  for  their 
"paramount"  use  for  hunting,  fishing,  and 
boating,  such  use  is  neither  exclusive  of 
the  same  use  by  other  persons,  nor  ex- 
clusive of  any  other  use  by  other  persons. 
However,  the  Secretary  is  under  a  duty  to 
maintain  the  paramount  character  of  the 
Indian  use,  and  if  he  finds  that  this  can 
be  accomplished  only  by  according  the  In- 
dians exclusive  rights  in  the  areas  set 
aside  for  them,  he  is  empowered  to  do  so. 
He  may  make  such  rights  exclusive  in  all 
parts  of  the  Indian  areas,  or  at  particular 
locations,  or  at  particular  times,  or  give 
greater  freedom  to  the  Indians  in  making 
use  of  the  reservoir  than  is  permitted  to 
others.  59-149 

Since  the  rights  of  the  Indians  will  not 
necessarily  be  exclusive,  there  is  no  pres- 
ent need  to  decide  whether  the  Indians  may 
license  others  to  enjoy  their  rights.  59-149 
The  Indians  are  not  confined  to  those 
parts  of  the  reservoir  set  aside  for  their 
"paramount"  use.  In  such  areas  of  the 
reservoir  they  will  enjoy  special  rights. 
But  in  the  reservoir  as  a  whole,  insofar 
as  they  may  have  access  to  it,  they  may 
enjoy  such  privileges  as  are  accorded  to 
the  general  public  in  navigable  waters, 
which  include  those  of  hunting  and  fishing, 
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floating  logs,  and  navigation.  The  Indians 
may  also  take  advantage  of  section  10  of 
the  act  of  Aug.  4,  1939  (43  U.S.C.  sec. 
387),  which  gives  the  Secretary  power  to 
grant  leases,  licenses,  easements,  or  rights- 
of-way  over  lands  acquired  and  admin- 
istered under  the  Federal  reclamation 
laws.  59-149 

There  is  no  good  reason  to  doubt  the 
constitutionality  of  the  provision  of  the 
act  (54  Stat.  703)  which  gives  the  Secre- 
tary of  the  Interior  authority  to  prescribe 
reasonable  regulations  for  the  protection 
and  conservation  of  fish  and  wildlife  in  the 
areas  set  aside  for  Indian  use.  The  con- 
stitutionality of  the  act  is  supported  by  the 
property  interests  of  the  United  States  in 
the  reservoir  area,  the  power  of  Congress 
to  control  the  navigable  waters  of  the 
United  States,  and  the  powers  of  Congress 
over  Indians  and  Indian  affairs.        59-149 

Members  of  the  Nez  Perce  Tribe  of  In- 
dians who  were  not  granted  trust  patents 
to  their  allotted  lands  prior  to  May  8,  1906, 
and  who  have  not  received  fee  patents  for 
such  lands,  may  engage  in  hunting,  fish- 
ing, and  trapping  on  tribal  lands  or  trust 
allotments  within  the  exterior  boundaries 
of  the  Nez  Perce  Indian  Reservation  in  the 
State  of  Idaho  without  observing  the  pro- 
visions   of   the    State   conservation   laws. 

60-368 

X.  INDIAN  MONEY  ACCOUNTS 

Authority  is  conferred  upon  the  Secre- 
tary of  the  Interior  by  section  6  of  the  act 
of  Feb.  27,  1925  (43  Stat.  1008),  to  pay 
from  the  funds  of  a  member  of  the  Osage 
Tribe  not  having  a  certificate  of  compe- 
tency, a  claim  incurred  by  such  member 
or  by  his  heir  by  reason  of  unlawful  acts 
of  carelessness  or  negligence,  but  that 
authority  is  discretionary  and  payment  of 
the  claim  is  a  matter  resting  in  the  sound 
judgment  of  that  officer.  52-591 

Funds  inherited  by  an  unenrolled  mem- 
ber of  the  Osage  Tribe,  born  subsequent  to 
July  1,  1907,  from  the  estate  of  an  en- 
rolled member  of  that  Tribe  not  having 
a  certificate  of  competency,  do  not  lose 
their  restricted  or  trust  character  but 
continue  under  the  supervision  and  con- 
trol of  the  Secretary  of  the  Interior  sub- 
ject to  expenditure  as  provided  by  exist- 
ing law.  52-591 


The  Secretary  may  delegate  to  the  Com- 
missioner of  Indian  Affairs  the  function 
of  approving  applications  under  the  pro- 
visions of  section  5  of  the  act  of  Apr.  18, 
1912.  58-737 

XI.  LAW  AND  ORDER 

The  political  jurisdiction  of  the  Federal 
Government  for  all  purposes  appertaining 
to  the  protection,  control,  welfare,  and 
civilization  of  the  Indians  is  exclusive  as 
to  offenses  committed  by  or  against  them 
in  "Indian  Country."  53-349 

It  is  within  the  sovereign  powers  of  an 
Indian  tribe  to  adopt  police  regulations 
governing  the  property  and  contracts  of 
members  of  the  tribe.  55-16 

Law  and  order  regulations  adopted 
Nov.  27,  1935.  55-401 

The  act  of  Oct.  9,  1940,  "To  confer  juris- 
diction upon  certain  United  States  com- 
missioners to  try  petty  offenses  committed 
on  Federal  reservations"  provides  an  alter- 
native procedure  for  the  trial  of  petty 
offenses  now  within  the  jurisdiction  of  the 
Federal  district  courts  and,  therefore, 
while  it  applies  to  such  Federal  offenses 
upon  Indian  reservations,  the  act  does  not 
apply  to  offenses  defined  by  tribal  law  or 
the  law  and  order  regulations  of  the  In- 
terior Department,  since  such  offenses  are 
not  Federal  offenses  cognizable  in  the 
Federal  district  courts.  57-335 

XII.  PROBATE 

The  law  of  the  State  of  Oklahoma  on  the 
revocation  of  wills  has  no  applicability  to 
the  will  of  a  Comanche  Indian  domiciled 
in  that  State,  devising  restricted  or  trust 
property.  60-384 

The  mere  fact  of  a  subsequent  marriage 
does  not  revoke  a  will  made  by  an  Indian 
under  Federal  law  and  regulations  for  the 
purpose  of  devising  restricted  or  trust 
property.  60-384 

An  Examiner  of  Inheritance  can  con- 
sider and  allow  a  claim  against  a  restricted 
Indian's  estate  only  upon  notice  to  the  in- 
terested parties  and  affording  them  an 
opportunity  for  a  hearing.  61-13 

Where  an  Examiner  of  Inheritance,  af- 
ter determining  the  heirs  of  a  deceased 
Indian  and  entering  an  order  for  the  dis- 
tribution of  the  estate  among  the  heirs, 
subsequently  modified  his  previous  order 
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to  the  prejudice  of  the  heirs  by  allowing 
a  newly  submitted  claim  against  the  estate, 
without  having  given  them  any  prior 
notice,  and  the  heirs  thereafter  permitted 
the  60-day  period  for  the  filing  of  a  petition 
for  rehearing  to  expire  without  having 
taken  such  action,  it  may  be  appropriate 
to  waive  the  GO-day  limitation  on  the  time 
for  the  filing  of  a  petition  for  rehearing. 

61-13 
Having  been  recognized  by  the  Congress, 
the  departmental  practice  of  allowing 
claims  against  trust  or  restricted  Indian 
estates  has  in  effect  received  the  approval 
of  that  body.  61-37 

The  Secretary  of  the  Interior  may,  in 
his  discretion,  determine  what  income 
from  trust  or  restricted  Indian  estates 
shall  be  applied  in  payment  of  claims 
against  the  estates,  and  a  regulation  which 
permits  such  claims  to  be  paid  from  any 
income  which  may  accrue  from  the  de- 
cedent's trust  or  restricted  property  after 
his  death  is  valid.  61-37 

Under  the  act  of  June  25, 1910,  25  U.S.C., 
1946  ed.,  sees.  372,  373,  as  amended,  pro- 
viding for  the  determination  of  heirs  and 
the  approval  of  wills  of  deceased  Indians 
who  have  left  trust  or  restricted  estates, 
the  Secretary  of  the  Interior  has  implied 
authority  to  allow  all  just  claims  against 
such  estates.  61-37 

A  contention  of  prejudice  and  bias  di- 
rected against  an  Examiner  of  Inheritance 
cannot  be  sustained  when  no  specific  acts 
of  prejudice  or  bias  are  cited,  and  none  is 
discernible  in  a  record  to  the  accuracy  or 
adequacy  of  which  no  objection  is  made. 

61-139 
The  findings  of  an  Examiner  of  Inherit- 
ance with  respect  to  the  testamentary  ca- 
pacity of  an  Indian  testator  will  not  be 
set  aside  when  they  are  supported  by  the 
weight  of  all  the  evidence  adduced  in  a 
proper  and  adequate  probate  proceeding. 

61-139 
The  long-standing  departmental  practice 
of  awarding  dower  rights  to  the  widows, 
and  estates  by  the  courtesy  to  the  widow- 
ers, of  Indian  spouses  who  died  while  own- 
ing restricted  Indian  allotments  on  the 
theory  that  such  rights  and  estates  are 
implied  incidents  of  estates  of  inheritance 
should  also  be  followed  to  the  same  extent 


as  elsewhere  in  Montana,  whose  law  on 
these  subjects  cannot  be  regarded  as  pe- 
culiar. 61-307 

XIII.  TAXATION 

Exemption  from  taxation  of  allotted  In- 
dian lands  once  attached  becomes  a  vested 
property  right  protected  from  impairment 
or  abrogation  by  the  provisions  of  the  Fed- 
eral Constitution  to  the  same  extent  as 
any  other  property  right.  53-49 

The  right  of  exemption  from  taxation 
of  an  Indian  allottee  of  the  Cherokee  Na- 
tion in  Oklahoma  which  attached  prior  to 
the  act  of  May  10,  1928  (45  Stat.  495)  is 
neither  abrogated  nor  modified  by  the  tax- 
able provisions  of  that  act,  but  he  may, 
if  he  so  chooses,  surrender  his  right  under 
prior  acts  and  accept  the  conditions  fixed 
by  the  later  legislation.  53-49 

Lands  allotted  to  Indians  in  severalty 
under  the  general  allotment  act  of  Feb.  8, 
1887  (24  stat.  388),  as  amended  by  the  act 
of  Feb.  28,  1891  (26  Stat.  794),  are  not 
subject  to  taxation  by  a  State  or  munici- 
pality for  any  purpose  during  the  period 
that  the  lands  are  held  in  trust  by  the 
United  States.  United  States  v.  Rickert 
(188  U.S.  432).  53-107 

The  Secretary  of  the  Interior  is  without 
authority,  under  existing  law,  to  require 
non-Indian  lessees  of  restricted  allotted 
lands  on  the  Yakima  Indian  Reservation 
in  the  State  of  Washington  to  pay  certain 
stipulated  sums  additional  to  the  regular 
rentals  for  the  benefit  of  the  local  au- 
thorities in  lieu  of  taxes  which  the  county 
is  not  authorized  to  collect.  53-107 

The  provision  in  the  treaty  of  June  9, 
1863,  (14  Stat.  647),  concluded  with  the 
Nez  Perce  Indians,  for  the  allotment  of 
lands  in  Idaho  to  individuals  of  that  tribe, 
was,  by  the  stipulations  of  the  later  agree- 
ment of  Aug.  15, 1894  (28  Stat.  286),  super- 
seded by  the  general  allotment  act  of  Feb. 
8,  1887  (24  Stat.  388)  and  the  tax  exemp- 
tion of  the  allotted  lands  created  by  the 
treaty  was  abrogated.  53-133 

Upon  the  issuance  of  fee  simple  patents 
following  the  expiration  of  the  25-year 
trust  period  provided  for  in  the  general 
allotment  act,  the  lands  allotted  to  mem- 
bers of  the  Nez  Perce  Tribe  of  Indians 
become  subject  to  taxation  by  the  State 
in  the  same  manner  as  property  belonging 
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to  other  citizens.  Goudy  v.  Meath  (203 
U.S.  146),  and  Larkin  v.  Paugh  (176  U.S. 
431).  53-133 

A  reservation  in  a  legislative  act  of  the 
State  of  Iowa  which  ceded  jurisdiction 
over  the  lands  of  the  Sac  and  Fox  Indians 
in  that  State  to  the  United  States,  reserv- 
ing the  right  of  taxation,  became  binding 
and  enforceable  upon  its  acceptance  by  the 
United  States,  and  the  right  of  the  State  to 
tax  those  lands  is  governed  by  the  legis- 
lative compact  so  entered  into.  53-187 

Lands  allotted  as  surplus  to  a  full-blood 
Cherokee  Indian  the  restrictions  against 
which  had  been  removed  for  competency 
by  the  Secretary  of  the  Interior,  under  au- 
thority of  the  act  of  Apr.  21, 1904  (33  Stat. 
189),  do  not  come  within  the  nontaxable 
provisions  of  section  4  of  the  act  of  May 
10,  1928  (45  Stat.  495).  53-471 

Section  4  of  the  act  of  May  10,  1928  (45 
Stat.  495),  which  limits  the  nontaxable 
lands  of  each  member  of  the  Five  Civilized 
Tribes,  including  the  Cherokee  Nation, 
from  and  after  Apr.  26,  1931,  to  160  acres, 
contemplated  that  restricted  lands  only 
should  be  selected  and  designated  as  tax 
exempt,  and  no  authority  exists  for  in- 
cluding in  such  selection  or  designation 
any  lands  not  subject  to  restrictions 
against  alienation.  53^71 

All  of  the  lands  allotted  to  the  members 
of  the  Five  Civilized  Tribes,  made  nontax- 
able by  the  provisions  of  the  agreements 
under  which  the  allotments  were  made, 
continue  to  be  exempt  in  the  hands  of  the 
Indian  allottees  from  all  forms  of  State 
taxation  during  the  period  specified  in  such 
agreements,  irrespective  of  subsequent  leg- 
islation by  Congress  purporting  to  subject 
them  to  taxation,  including  section  3  of  the 
act  of  May  10,  1928  (45  Stat.  495).    53-502 

Restrictions  against  alienation  of  Indian 
allotments  by  reason  of  which  the  lands 
were  exempted  from  taxation  did  not  con- 
stitute a  vested  property  right  but  were  in 
the  nature  of  personal  disabilities  to  be 
continued  or  discontinued  at  the  will  of 
Congress.  53-502 

Section  3  of  the  act  of  May  10,  1928  (45 
Stat.  495),  is  not  in  conflict  with  section 
4  of  that  act,  as  amended  by  the  act  of 
May  24,  1928  (45  Stat.  733),  but  those  two 
sections,  when  construed  together,  contem- 
plate   that    all    minerals    produced    from 


lands  of  the  Five  Civilized  Tribes,  whether 
restricted  or  unrestricted,  shall  be  subject 
to  both  State  and  Federal  taxation,  the 
immunity  from  taxation  extended  by  sec- 
tion 4  operating  to  withdraw  not  exceed- 
ing 160  acres  in  the  aggregate  of  restricted 
land  selected  by  the  Indian  owner  as  pro- 
vided in  that  section  from  other  forms  of 
taxation.  53-502 

Where  no  vested  right  of  immunity  from 
taxation  of  lands  allotted  to  Indians  has 
attached,  legislation  authorizing  the  taxa- 
tion of  such  lands  does  not  invade  the 
rights  of  the  Indians  and  is  a  proper  exer- 
cise of  the  plenary  power  of  Congress  with 
respect  to  them.  53-502 

Congress  has  the  power  to  forbid  the 
alienation  and  at  the  same  time  permit 
taxation  of  Indian  allotments  or  vice 
versa.  53-564 

The  act  of  Mar.  2,  1929  (45  Stat.  1478) 
has  no  application  to  the  question  of  ex- 
emption from  taxation  of  homestead  allot- 
ments of  members  of  the  Osage  Tribe  hav- 
ing less  than  one-half  of  Indian  blood  or 
of  members  of  that  tribe  having  more  than 
one-half  of  Indian  blood  but  to  whom  cer- 
tificates of  competency  had  been  issued. 

53-564 

The  termination  of  the  period  of  exemp- 
tion from  taxation  of  homestead  allot- 
ments of  members  of  the  Osage  Tribe  of 
one-half  or  more  of  Indian  blood,  to  whom 
certificates  of  competency  have  been  is- 
sued is  governed  by  subsection  7  of  section 
2  of  the  act  of  June  28,  1906  (34  Stat.  539), 
which  declared  that  such  allotments  should 
become  taxable  25  years  from  the  date  of 
its  enactment,  unless  the  allottee  die 
sooner,  in  which  event  the  homestead  be- 
comes immediately  taxable.  53-564 

The  act  of  Mar.  2,  1929  (45  Stat.  1478) 
is  applicable  to  and  extends  the  time  of 
the  termination  of  the  period  of  exemption 
from  taxation  of  homestead  allotments  of 
members  of  the  Osage  Tribe  of  one-half  or 
more  of  Indian  blood  to  whom  certificates 
of  competency  had  not  been  issued  to  Jan. 
1,  1959,  where  the  title  remains  in  the  al- 
lottee or  in  his  unallotted  heirs  or  devisees 
of  one-half  or  more  of  Osage  Indian  blood. 

53-565 

Under  subdivision  4  of  section  2  of  the 
act  of  June  28,  1906  (34  Stat.  539),  as 
modified  bv  section  3  of  the  act  of  Mar.  3, 
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1921  (41  Stat.  1249),  the  homestead  allot- 
ments of  adult  members  of  the  Osage  Tribe 
of  less  than  one-half  of  Indian  blood,  to 
whom  certificates  of  competency  have  not 
issued,  became  subject  to  taxation  on  and 
after  Apr.  8,  1931,  if  held  by  the  original 
allottee  on  that  date.  53-565 

Whether  the  act  of  Mar.  3, 1921  (41  Stat. 
1249)  was  effective  subject  to  taxation 
on  and  after  Apr.  8,  1931,  homestead  allot- 
ments of  members  of  the  Osage  Tribe  of 
less  than  one-half  of  Indian  blood  holding 
certificates  of  competency  not  decided. 

53-565 

Double  taxation  or  unequal  taxation,  so 
long  as  the  inequality  is  not  based  upon 
arbitrary  distinctions,  is  not  repugnant  to 
the  Federal  Constitution.  53-606 

Indians  as  well  as  other  citizens  must 
be  regarded  as  subject  to  the  revenue  laws 
of  the  United  States  and  of  the  States  in 
which  they  reside  unless  the  particular  in- 
come sought  to  be  reached  has  been  ex- 
empted from  taxation  by  some  Congres- 
sional enactment  or  rule  of  law.         53-606 

Restrictions  against  alienation  imposed 
against  lands  for  the  protection  of  Indians 
have  uniformly  been  regarded  as  with- 
drawing the  lands  from  taxation,  and 
where  the  lands  themselves  are  nontaxable 
the  income  derived  therefrom  is  likewise 
exempt.  53-606 

Section  3  of  the  act  of  May  10,  1928  (45 
Stat.  495),  subjected  the  income  derived 
from  mineral  production  from  the  re- 
stricted lands  of  the  Five  Civilized  Tribes 
to  both  Federal  and  State  taxation  on  and 
after  Apr.  26,  1931,  except  as  to  those 
lands  allotted  to  members  to  which  ex- 
emptions attached  under  provisions  of  the 
agreements  under  which  allotted,  such 
exemptions  to  continue  for  the  periods 
specified  irrespective  of  subsequent  legis- 
lation by  Congress  purporting  to  subject 
them  to  taxation.  53-606 

The  Federal  and  State  income  tax  to  be 
levied  upon  the  income  derived  from  the 
mineral  production  from  the  restricted 
lands  of  the  Five  Civilized  Tribes  under 
section  3  of  the  act  of  May  10,  1928  (45 
Stat.  495)  is  to  be  based  upon  the  net 
income,  that  is,  the  gross  income  less  allow- 
able deductions,  accrued  after  Apr.  26, 
1931,  and  not  to  be  confined  to  interest 
alone.  53-606 


The  exemption  from  taxation  granted 
by  the  act  of  Mar.  2,  1931  (46  Stat.  1471) 
of  lands  purchased  under  the  supervision 
of  the  Secretary  of  the  Interior  for  re- 
stricted members  of  the  Five  Civilized 
Tribes  in  Oklahoma  with  the  proceeds 
derived  from  disposals  of  their  restricted, 
nontaxable  lands  in  accordance  with  the 
terms  of  that  act,  is  limited  solely  to  the 
confines  of  that  State.  53-637 

Immunity  from  taxation  by  a  State  or  a 
political  division  thereof  is  one  of  the 
vested  rights  ordinarily  incident  to  land  in 
an  Indian  trust  patent  status.  United 
States  v.  Rickert  (188  U.S.  432).  54-6*5 

In  a  trust  patent  issued  to  a  Coeur 
d'Alene  Indian  Dec.  16,  1909,  for  allotted 
lands  within  the  Coeur  d'Alene  reserva- 
tion, it  was  declared,  in  conformity  with 
the  governing  statute,  that  the  United 
States  would  hold  the  legal  title  in  trust 
for  25  years,  after  which,  unless  the  period 
were  extended  by  the  President,  the  fee 
would  be  conveyed  discharged  of  the  trust 
and  free  of  all  charges  and  incumbrances. 
Held,  that  a  fee  simple  patent,  issued  to 
the  heirs  of  said  Indian,  although  in  fur- 
therance of  an  act  of  Congress,  did  not 
render  the  lands  covered  by  said  patent 
subject  to  taxation  by  the  State  of  Idaho 
or  a  political  subdivision  thereof.      54-65 

There  can  be  no  serious  question  of  the 
authority  of  Congress  to  remove  restric- 
tions upon  the  alienation  of  allotted  Indian 
lands  with  or  without  the  Indians'  consent, 
but  this  must  be  distinguished  from  de- 
priving Indian  allottees  of  the  immunity 
from  taxation  conferred  upon  them  by 
their  trust  patents.  The  Couer  d'Alene 
Indians  were  guaranteed  nontaxable  land 
for  25  years  succeeding  issuance  of  trust 
patent,  and  this  was  a  property  right 
which,  once  vested,  could  be  divested  only 
by  due  process  of  law.  (Citing  United 
States  v.  Benewah  County,  290  Fed.  628.) 

54-65 

Where  lands  were  ceded  by  the  Couer 
d'Alene  Indians  to  the  United  States  in  ac- 
cordance with  an  agreement,  ratified  by 
Congress,  that  a  portion  thereof  "should 
be  held  forever  as  Indian  land  and  as 
homes  for  the  Couer  d'Alene  Indians,"  and 
allotments  in  severalty  of  portions  thereof 
were  made  to  Indians  under  the  general 
allotment  act  of  Feb.  8, 1887  (24  Stat.  388) , 
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and  trust  patents  issued,  said  land  is  im- 
pressed with  a  trust  status  from  tlie  date 
of  the  original  trust  patent,  with  all  the 
rights  incident  thereto,  including  immunity 
from  taxation  by  the  State  or  its  political 
subdivisions.  54-65 

The  provision  in  the  act  of  Mar.  2,  1929, 
which  extended  until  Jan.  1,  1959,  the 
period  of  exemption  from  taxation  of  home- 
stead allotments  of  members  of  the  Osage 
Tribe  of  one-half  or  more  of  Indian  blood 
to  whom  certificates  of  competency  had  not 
issued  had  reference  only  to  such  Indians 
as  were  not  holding  certificates  of  compe- 
tency on  the  former  date,  but  as  to  those 
having  certificates  of  competency  outstand- 
ing on  that  date  which  were  subsequently 
revoked  the  taxation  of  their  homesteads 
is  to  be  governed  by  subsection  7  of  section 
2  of  the  act  of  June  28, 1906  (34  Stat.  539) , 
under  which  the  period  of  exemption  termi- 
nated on  June  28,  1931.  54-105 

The  courts  and  the  Commissioner  of  In- 
ternal Revenue  have  set  up  an  implied  in- 
hibition against  the  collection  of  the  Inter- 
nal   Revenue    tax    from    Indian    wards. 

54-218 

Electrical  energy  generated  by  a  power 
plant  constructed  out  of  tribal  funds  and 
operated  in  connection  with  Indian  mills 
on  an  Indian  reservation,  when  furnished 
to  non-Indians,  is  taxable  under  the  In- 
ternal Revenue  Act  of  June  6,  1932  (47 
Stat.    266).  54-219 

Electrical  energy  generated  on  an  In- 
dian reservation  by  a  power  plant  con- 
structed out  of  tribal  funds  and  operated 
as  an  adjunct  to  or  in  connection  with 
an  Indian  commercial  activity  is  not  tax- 
able under  section  616  of  the  act  of  June  6, 
1932  (47  Stat.  266),  the  lands  being  tribal 
and  unallotted,  and  the  Indians  wards  of 
the  Government.  54-219 

To  the  extent  of  participation  in  in- 
come from  property  which  still  remains 
within  the  ownership  of  an  Indian  tribe  as 
a  whole,  restricted  Indians  should  not  be 
taxed  under  the  Federal  revenue  acts, 
since  to  such  extent  it  appears  not  the  in- 
tention of  Congress.  54-219 

A  Yakima  Indian  is  not  exempt  from  the 
general  laws  of  the  State  of  Oregon  re- 
quiring a  license  in  order  to  sell  fish  caught 


in  the  Columbia  River  and  to  pay  a  pound- 
age tax  on  such  sales,  when  sold  at  any 
place  within  the  jurisdiction  of  the  State. 

54-419 
Special  statutes  relative  to  the  taxation 
of  Osage  lands  are  superseded  by  the  act 
of  June  20,  1936  (49  Stat.  1542)  to  the 
extent  that  the  latter  act  is  inconsistent 
with  earlier  statutes.  The  maxim  "Re- 
peals by  implication  are  not  favored,"  rea- 
sonably construed  in  the  light  of  decided 
cases  applying  the  maxim  means:  (a) 
that  any  ambiguity  in  the  later  statute 
will  be  construed,  if  possible,  so  as  to  avoid 
conflict  with  an  earlier  statute;  and  (b) 
that  if  two  statutes  on  the  same  subject 
are  not  inconsistent  and  both  can  be  con- 
veniently enforced,  the  later  statute  will 
not  be  held  to  repeal  the  earlier  statute. 
The  maxim  "Generalia  specialibus  non 
derogant"  is  likewise  to  be  construed  as 

(a)  a  rule  for  resolving  ambiguities,  and 

(b)  a  caution  against  implied  repeals  in 
cases  where  there  is  no  logical  inconsis- 
tency between  the  two  statutes.      56-48 

The  relief  afforded  by  section  1  of  the 
act  of  June  20,  1936  (49  Stat.  1542)  may 
be  extended  to  those  individual  Osage  In- 
dians who  meet  the  requirements  of  that 
section.  Section  2  of  the  act  of  June  20, 
1936,  supra,  declaring  that  lands  purchased 
with  restricted  or  trust  funds  of  individual 
Indians  and  held  subject  to  restrictions 
upon  encumbrance  or  alienation  except 
with  the  approval  of  the  Secretary  of  the 
Interior  shall  be  instrumentalities  of  the 
Federal  Government  and  as  such  exempt 
from  taxation,  is  applicable  to  lands  ac- 
quired and  held  in  this  manner  for  Osage 
Indians  as  well  as  Indians  of  other  tribes. 

56-48 

Fractional  interests  in  tracts  of  re- 
stricted taxable  lands  purchased  with  re- 
stricted funds  may  be  selected  as  tax 
exempt,  and  each  owner  of  a  fractional 
interest  in  agricultural  and  grazing  land 
is  entitled  to  designate  as  tax  exempt  his 
interest  in  the  land  insofar  as  it  does  not 
exceed  in  terms  of  acreage  the  maximum 
acreage  prescribed  by  the  act  of  May  19, 
1937  (50  Stat.  188).  57-67 

Tracts  of  taxable  Osage  allotted  land 
the  title  to  which  has  passed  to  an  Osage 
Indian  as  a  result  of  partition  proceedings 
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(a)  may  not  be  selected  as  tax  exempt  in 
the  event  the  only  consideration  is  the  in- 
terest of  the  Indian  in  other  lands  in- 
volved in  the  partition  proceedings,   but 

(b)  so  much  of  such  land  as  may  be  ac- 
quired in  partition  proceedings  in  excess  of 
the  interest  of  the  Indian  through  the  in- 
vestment of  trust  or  restricted  funds  may 
be  designated  as  tax  exempt.  57-67 

Where  an  Indian  purchases  town  prop- 
erty at  a  cost  of  less  than  $5,000  and  im- 
provements made  with  restricted  funds 
are  placed  thereon  bringing  the  original 
cost  of  the  property  and  cost  of  the  im- 
provements to  more  than  $5,000,  the  im- 
proved property  may  be  selected  as  tax 
exempt  to  the  extent  of  $5,000,  provided 
the  improvements  were  added  prior  to  the 
act  of  May  19,  1937. 

The  benefit  of  tax  exemption  of  a  home- 
stead designated  under  the  act  of  May  19, 
1937  (50  Stat.  188)  passes  to  subsequent 
Indian  owners  of  the  property  until  fur- 
ther legislation  of  Congress  terminating 
the  tax  exemption.  57-67 

Where  part  of  the  purchase  price  for  the 
property  has  been  paid  from  restricted 
funds,  a  fractional  part  of  the  property 
representing  the  restricted  funds  used  in 
the  payment  may  be  designated  as  tax  ex- 
empt. Where  city  property  costs  in  excess 
of  $5,000  a  fractional  portion  of  the  prop- 
erty may  be  selected  as  tax  exempt,  such 
fractional  portion  being  the  proportion 
that  $5,000  bears  to  the  entire  cost  of  the 
property.  57-67 

Traders  on  Indian  reservations,  if  they 
are  Indians,  or  insofar  as  they  trade  with 
Indians,  are  not  subject  to  the  sales  tax 
laws  of  Arizona,  but  traders  who  are  non- 
Indians  are  subject  to  such  laws  insofar 
as  they  deal  with  non-Indians.  Traders 
outside  of  Indian  reservations  are  subject 
to  the  sales  tax  laws  of  Arizona  whether 
or  not  they  are  Indians  or  dealing  with 
Indians.  Sales  to  Indians  made  within 
Indian  reservations  are  not  subject  to  the 
sales  tax  laws  of  Arizona.  Sales  to  In- 
dians made  outside  of  Indian  reservations 
are  not  subject  to  the  sales  tax  laws  of 
Arizona  if  the  purchase  is  made  with  re- 
stricted funds  or  if  the  purchase  is  part 
of  a  specific  plan  for  economic  rehabili- 


tation of  the  Indians  approved  and  super- 
vised by  the  Federal  Government.     57-124 

The  State  tax  on  the  selling  of  tobacco 
products  does  not  apply  to  the  selling  of 
such  products  by  the  commissary  of  the 
Menominee  Indian  Mills  to  employees  and 
the  general  public.  57-129 

Federal  and  State  gasoline  sales  taxes 
(a)  do  not  apply  to  sales  of  gasoline  to 
the  Menominee  Indian  Mills  for  use  in  the 
operations  of  the  mills,  but  (b)  do  apply 
to  sales  of  gasoline  to  the  mills  for  resale 
through  the  commissary  of  the  mills  to 
employees  and  the  general  public.     57-129 

"Indians  not  taxed"  are  Indians  not  sub- 
ject to  taxation.  Since  all  Indians  are 
today  subject  to  Federal  taxation,  there 
are  no  more  "Indians  not  taxed"  within 
the  meaning  or  that  phrase  as  it  is  used  in 
Article  I,  section  2,  clause  3  of  the  Consti- 
tution and  section  2  of  the  Fourteenth 
Amendment.  57-195 

The  Federal  oleomargarine  tax  must  be 
paid  on  all  oleomargarine  purchased  by  the 
commissary  of  the  Menominee  Indian  Mills 
for  resale  to  individual  employees.  The 
Menominee  Indian  Mills  are  not  subject  to 
the  payment  of  a  Federal  license  fee  for 
retail  sale  of  oleomargarine.  57-442 

The  Menominee  Indian  Mills  are  not  sub- 
ject to  Wisconsin  state  statutes  imposing 
a  license  requirement  and  a  sales  and  use 
tax  on  retail  sale  of  oleomargarine. 

57-442 

The  act  of  May  29,  1924  (43  Stat.  244, 
25  U.S.C.  398),  under  which  the  leases 
in  question  were  made,  authorizes  the  tax- 
ation by  the  States  of  the  production  of 
oil  and  gas  on  unallotted  lands  in  all  re- 
spects the  same  as  production  on  unre- 
stricted lands  and  authorizes  the  Secretary 
of  the  Interior  to  cause  the  tax  assessed 
against  royalty  interests  to  be  paid. 

58-535 

The  Ute  Mountain  and  Blackfeet  Tribes 
are  liable  for  the  taxes  levied  against  their 
interests  because  all  of  the  taxes  sought  to 
be  collected  on  their  royalty  interests  are 
within  the  permissive  act  of  Congress 
(May  29,  1924  (43  Stat.  244)  ).  58-536 

Where  the  purchases  are  made  on  In- 
dian reservations  the  Indians  are  exempt 
from   payment  of   State   sales   taxes   be- 
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cause  Congress  has  given  exclusive  au- 
thority to  the  Commissioner  of  Indian 
Affairs  to  regulate  trade  with  the  Indians 
on  Indian  reservations  and  prices  at  which 
goods  shall  be  sold  to  the  Indians.     58-562 

Where  the  purchases  are  made  outside 
of  Indian  reservations  the  Indians  are  not 
exempt  from  the  payment  of  State  sales 
taxes  unless  the  restricted  funds  used  to 
make  the  purchases  have  been  declared 
by  Congress  to  be  nontaxable.  58-562 

As  a  division  of  income  between  husband 
and  wife  for  Federal  income  tax  purposes 
is  not  permissible  unless  that  division  is 
based  upon  a  State  law  which  vests  in 
each  spouse  an  undivided  one-half  interest 
in  the  income,  the  Indians  in  Oklahoma 
should  be  notified  that  each  Indian  must 
report  all  his  income  from  restricted  prop- 
erty on  his  own  return  and  that  it  would 
be  improper  for  one-half  of  that  income  to 
be  reported  by  his  spouse.  59-475 

The  income  of  married  Indians  from  un- 
restricted sources  may  be  reported  to  the 
Federal  Government  as  community  in- 
come because  as  to  that  income  the  Indian 
is  as  much  subject  to  the  law  of  the  State 
as  are  its  non-Indian  citizens.  59-475 

With  respect  to  Indians  of  Oklahoma,  the 
laws  of  Congress  determine  in  whom  an 
interest  in  restricted  property  shall  vest, 
to  whom  the  income  from  restricted  prop- 
erty shall  belong,  and  whether  such  income 
shall  be  subject  to  State  income  taxation. 

59-475 

XIV.  TRADERS 

Traders  on  Indian  reservations,  if  they 
are  Indians,  or  in  so  far  as  they  trade  with 
Indians,  are  not  subject  to  the  sales  tax 
laws  of  Arizona,  but  traders  who  are  non- 
Indians  are  subject  to  such  laws  in  so  far 
as  they  deal  with  non-Indians. 

Traders  outside  of  Indian  reservations 
are  subject  to  the  sales  tax  laws  of  Ari- 
zona whether  or  not  they  are  Indians  or 
dealing  with  Indians. 

Sales  to  Indians  made  within  Indian  res- 
ervations are  not  subject  to  the  sales  tax 
laws  of  Arizona. 

Sales  to  Indians  made  outside  of  Indian 
reservations  are  not  subject  to  the  sales 
tax  laws  of  Arizona  if  the  purchase  is 
made  with  restricted  funds  or  if  the  pur- 


chase is  part  of  a  specific  plan  for  economic 
rehabilitation  of  the  Indians  approved  and 
supervised  by  the  Federal  Government. 

57-124 

A  distinction  exists  between  the  privi- 
lege of  engaging  in  trade  with  the  Indians 
and  the  privilege  of  using  the  land  of 
another  in  carrying  on  that  trade.  The 
latter  privilege  may  be  acquired  only  from 
the  landowner ;  and  if  the  land  is  held  in 
trust  by  the  United  States  for  an  Indian 
tribe  or  for  an  individual  Indian,  the  regu- 
lations of  the  Department  relating  to  the 
use  of  such  land  for  business  purposes 
must  be  observed.  60-176 

A  licensed  trader  is  privileged  to  engage 
in  trade  with  the  Indians  under  whatever 
conditions  and  requirements  the  Commis- 
sioner of  Indian  Affairs  may  prescribe,  and 
the  Navajo  Tribal  Council  has  no  author- 
ity to  impose  additional  conditions  or  re- 
quirements without  the  concurrence  of  the 
Commissioner.  60-176 

Conditions  prescribed  by  the  tribal  coun- 
cil to  affect  either  new  trading  licensees 
or  those  traders  whose  licenses  have  not 
expired  cannot  be  made  effective  unless 
adopted  by  the  Commissioner  as  a  part  of 
the  regulations  prescribed  by  him  in  this 
field,  or  unless  they  are  incorporated,  with 
the  approval  of  the  Secretary  or  his 
authorized  representative,  in  permits  cov- 
ering the  use  by  traders  of  lands  belong- 
ing to  the  tribe.  60-176 

The  Commissioner  of  Indian  Affairs  has 
the  discretionary  power  to  specify  the  sales 
prices  at  which  traders  shall  sell  goods  to 
the  Indians,  and  he  can  either  make  or 
decline  to  make  rules  and  regulations  in 
that  respect.  The  action  of  the  Navajo 
Tribal  Council  in  proposing  to  fix  prices  or 
to  determine  what  the  traders'  mark-ups 
on  goods  shall  be  is  an  attempted  encroach- 
ment upon  a  power  which  is  vested  solely 
in  the  Commissioner.  60-176 

The  effectiveness  of  a  trading  license  is- 
sued by  the  Commissioner  of  Indian  Affairs 
is  not  dependent  upon  the  consent  of  the 
Navajo  Tribal  Council  with  whose  mem- 
bers the  licensee  is  authorized  to  engage 
in  trade;  and  the  lack  of  such  consent 
cannot  impair  the  validity  of  the  license. 

60-176 
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I.  GENERALLY 

Authority  for  promulgation  of  a  depart- 
mental order  requiring  that  each  employee 
of  the  Department,  as  a  condition  of  his 
employment,  assign  to  the  United  States 
all  rights  to  any  inventions  made  by  him 
in  the  course  of  his  governmental  activities 
is  contained  in  section  161  of  the  Revised 
Statutes  (5  U.S.C.  22),  if  such  an  order 
is  "not  inconsistent  with  law."  There  is 
no  statutory  provision  or  court  decision 
declaring  such  an  order  invalid.         58-165 

An  invention  not  represented  by  a  work- 
ing drawing  or  model,  and  not  disclosed  by 
demonstrable  overt  action  prior  to  the  issu- 
ance of  Departmental  Order  No.  1763  (7 
F.R.  10161),  on  Nov.  17,  1942,  is  subject 
thereto.  58-374 

An  invention,  the  utility  of  which  was 
visualized  in  1937  but  which  was  not  com- 
pletely conceived  until  1945,  was  made 
after  the  issuance  of  Departmental  Order 
No.  1763  of  Nov.  17,  1942,  and  is  subject 
to  its  provisions.  59-87 

An  invention,  the  possibilities  of  which 
were  considered  in  1940  but  which  was  not 
disclosed  to  others  or  reduced  to  practice 
until  Nov.  1944,  is  subject  to  Departmental 
Order  No.  1763  of  Nov.  17,  1942.        59-89 

Departmental  Order  No.  1763  of  Nov.  17, 
1942,  is  a  valid  exercise  of  the  Secretary's 
right,  under  section  161  of  the  Revised 
Statutes,  to  prescribe  regulations  for  the 
government  of  his  department,  the  distri- 
bution and  performance  of  its  business, 
and  the  custody,  use,  and  preservation  of 
its  property.  59-220 

II.  EMPLOYEES  RIGHTS 

An  official  of  the  Bureau  of  Mines, 
whose  invention  was  made  prior  to  Nov. 
17,  1942,  and  outside  the  general  scope  of 
his  governmental  duties,  is  not  required  by 
Secretary's  Order  No.  1763  of  Nov.  17,  1942, 
to    assign    his    invention    to    the    United 


States  and  may  own  and  control  his  inven- 
tion, irrespective  of  whether  its  use  may  be 
in  a  mine  which  is  the  subject  of  investiga- 
tion or  inquiry  by  the  Bureau  of  Mines. 

58-355 

An  invention  conceived  during  the  con- 
sideration of  problems  connected  with  an 
employee's  work,  when  his  duties  included 
research  and  investigation,  is  required  to 
be  assigned  to  the  United  States  under 
Departmental  Order  No.  1763,  Nov.  17, 
1942.  58-374 

The  invention  of  a  safety  valve  by  an 
employee  of  the  Bureau  of  Mines  whose 
duties  include  the  designing  of  equipment 
in  that  field,  and  who  was  given  the  task 
of  procuring  such  a  valve  because  of  his 
special  qualifications,  is  within  the  general 
scope  of  the  governmental  duties  of  the 
employee,  and  as  such  is  required  to  be 
assigned  to  the  Government  under  Depart- 
mental Order  No.  1763  (Nov.  17,  1942;  7 
F.R.  10161).  It  is  immaterial  that  the 
invention  was  conceived  on  the  employee's 
own  time.  58-726 

The  drafting  of  working  drawings  and 
the  reduction  to  practice  on  Government 
time,  with  Government  facilities  and  fi- 
nancing, of  an  invention  completely  con- 
ceived on  the  inventor's  own  time,  are  such 
substantial  steps  in  the  making  or  develop- 
ment of  the  invention  as  to  require  the 
assignment  of  the  invention  to  the  Govern- 
ment under  Departmental  Order  No.  1763, 
Nov.  17,  1942.  58-727 

An  invention  substantially  developed  on 
Government  time,  with  Government  facil- 
ities and  financing  after  November  17, 
1942,  the  effective  date  of  Departmental 
Order  No.  1763,  is  required  to  be  assigned 
to  the  Government  even  though  it  was  con- 
ceived before  that  date  outside  the  gen- 
eral scope  of  the  inventors'  governmental 
duties.  58-731 

An  employee  of  the  Geological  Survey 
required  to  pursue  and  direct  research  in 
the  development  of  new  methods  and  de- 
vices in  a  particular  field  is  employed  to 
make  an  invention  within  the  terms  of 
United  States  v.  Duoilier  Condenser  Cor- 
poration, 289  U.S.  178  (1933),  and  so  is 
any  employee  assigned  to  work  with  him 
in  connection  with  his  experimentation. 
An  invention  made  as  a  result  of  an  assign- 
ment to  invent  belongs  to  the  Government, 
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and  the  inventor  may  not  retain  commer- 
cial rights  thereto.  58-731 
An  employee  is  engaged  in  "research  or 
investigation,"   as  used  in   Departmental 
Order  No.   1763  of  Nov.   17,  1942,  if  his 
duties  include  the  study  of  principles  of  a 
subject  with  a  view  to  increasing  the  field 
of  knowledge  or  of  discovering  practical 
applications  of  the  principles;  or  if  he  is 
assigned   to   the   solution    of    a   practical 
problem  where  known  solutions  are  unsat- 
isfactory in  such  circumstances  that  good 
craftsmanship  or  professional  competence 
would  require  him  to  engage  in  research  or 
investigation  in  an  attempt  to  reach  an 
adequate  solution.     An  engineer  assigned 
to  procure  a  particular  type  of  valve,  where 
none  is  in  existence  and  substitutes  are 
unsatisfactory,   is  assigned  to  engage  in 
"research    or    investigation"    within    the 
meaning  of  Order  No.  1763.                58-738 
An  invention  made  pursuant  to  a  spe- 
cific assignment  calling  for  research  or  in- 
vestigation, in  the  course  of  research  or 
investigation  and  relevant  to  the  general 
field  of  the  assigned  inquiry,  is  assignable 
to   the    Government    under    departmental 
Order  No.    1763    (Nov.   17,    1942;   7   F.R. 
10161).                                                     58-739 
An  invention  made  by  employees  of  the 
Interior  Department  which  is  not  related 
to  research  or  investigation  within  the  gen- 
eral field  of  their  assignments,   on  their 
own  time,  without  Government  facilities 
or  financing,  and  without  the  aid  of  in- 
formation not  available  to  the  public,  is 
not  covered  by  departmental   Order  No. 
1763  of  Nov.  17,  1942,  requiring  all  inven- 
tions made  by  employees  within  the  gen- 
eral scope  of  their  governmental  duties  to 
be  assigned  to  the  Government.          58-742 
The  invention  of  "a  system  of  sound  re- 
cording  and   reproduction   and/or  a   dy- 
namic range  control  for  radio  broadcast- 
ing"  by   employees    of  the   Department's 
Radio-Television  Section  did  not  arise  in 
the  course  of,  and  was  not  related  to  the 
general  field  of  assigned  research  or  in- 
vestigation,    because     the     Department's 
radio  studio  is  operational  rather  than  ex- 
perimental, and  any  research  required  of 
the  employees  was  confined  to  planning,  de- 
signing   or    altering    its    equipment    and 
studying  questions  connected  with  partic- 
ular programs.                                       58-742 


The  invention  of  improved  color  stand- 
ards by  an  employee  of  the  Interior  De- 
partment (Geological  Survey)  engaged  in 
potash  research  who  uses  such  standards 
incidentally  in  his  work  is  not  so  related 
to  his  assigned  duties  of  research  as  to 
require  its  assignment  to  the  Government 
under  Departmental  Order  No.  1763  of 
Nov.  17,  1942.  59-12 

The  use  of  Government  items  of  insig- 
nificant value  by  an  inventor  in  the  devel- 
opment of  his  invention  is  not  such  a  sub- 
stantial development  of  the  invention  with 
Government  facilities  or  financing  as  to 
require  the  assignment  of  the  invention  to 
the  Government  under  Order  No.  1763. 

59-12 
A  mining  engineer,  whose  duties  include 
the  solution  of  engineering  problems  af- 
fecting mine  production,  is  engaged  in  re- 
search or  investigation,  within  the  mean- 
ing of  Departmental  Order  No.  1763. 

59-87 
The  invention  of  a  drumhoist  which  will 
increase  mining  efficiency,  made  by  an  en- 
gineer assigned  to  engage  in  research  upon 
the  subject  in  the  course  of  his  investiga- 
tions, is  relevant  to  the  general  field  of 
his  duties,  and  is  required  to  be  assigned 
to  the  Government.  59-88 

An  invention  is  required  to  be  assigned 
to  the  Government  if  it  is  substantially  de- 
veloped on  Government  time,  using  Gov- 
ernment facilities.  59-89 
An  inventor  whose  duties  include  re- 
search and  investigation  into  more  efficient 
construction  methods  at  the  dam  where 
he  is  employed,  who  invents  a  method  for 
producing  a  better  surfaced  concrete  for 
use  at  the  dam,  is  required  to  assign  his 
invention  to  the  Government  under  Order 
No.  1763.  59-89 
Research  and  investigation  form  part 
of  the  duties  of  a  construction  engineer 
who  is  required  to  give  advice  upon  "im- 
provements in  construction  plant  to  ob- 
tain greater  efficiency  of  operation." 

59-89 
An  invention  conceived  during  working 
hours  is  not  required  to  be  assigned  to  the 
Government  if  the  inventor's  duties  do  not 
include  research  or  investigation,  and  the 
invention  was  developed  on  the  inventor's 
own  time,  using  his  own  materials. 

59-98 
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A  hydraulic  compressor  invented  in  his 
spare  time  by  an  engineer  employed  by  the 
Bonneville  Power  Administration,  whose 
usual  duties  consisted  of  preparing  speci- 
fications and  bid  forms  for  high-tension 
electric  transmission  lines,  is  not  required 
to  be  assigned  to  the  Government  under 
Departmental  Order  No.  1763  of  Nov.  17, 
1942.  59-125 

An  invention  made  by  an  employee  of 
the  Interior  Department  (Bonneville 
Power  Administration)  while  on  military 
furlough,  which  did  not  arise  in  the  course 
of  assigned  departmental  research,  was 
not  made  or  developed  with  departmental 
facilities  or  financing,  or  on  departmental 
time,  or  with  information  not  available 
to  the  public  obtained  through  the  inven- 
tor's employment  with  the  Department,  is 
not  required  to  be  assigned  to  the  Govern- 
ment under  Departmental  Order  No.  1763 
of  Nov.  17,  1942.  59-127 

The  invention  of  an  instrument  used  to 
obtain  stereoscopic  views  of  paired  aerial 
photographs  by  an  employee  of  the  Interior 
Department  (Geological  Survey),  whose 
position  requires  research  and  the  super- 
vision of  research  into  processes  and  in- 
struments for  making  maps,  is  within  the 
general  scope  of  his  governmental  duties, 
under  Order  No.  1763.  59-220 

Departmental  Order  No.  1763  is  appli- 
cable to  an  invention  made  on  leave, 
whether  annual  or  without  pay.         59-220 

Reduction  of  an  invention  to  practice  by 
the  construction  of  models  on  Government 
time,  using  Government  materials,  is  such 
a  substantial  development  of  an  invention 
on  Government  time,  through  the  use  of 
Government  materials  and  financing,  as  to 
require  its  assignment  to  the  Government 
under  Order  No.  1763.  59-220 

An  invention  made  by  an  employee  of 
the  Interior  Department  within  the  gen- 
eral scope  of  his  governmental  duties  is 
required  to  be  assigned  to  the  Government. 

59-220 

An  invention  made  on  his  own  time 
without  the  use  of  Government  materials, 
financing,  or  information  not  available  to 
the  public,  and  not  in  the  course  of  as- 
signed duties  of  research  or  investigation, 
by  an  electrical  engineer  employed  by  the 
Interior  Department,  is  not  required  to  be 


assigned  to  the  Government  under  Depart- 
mental Order  No.  1763  of  Nov.  17,  1942. 

59-229 

The  invention  of  a  device  for  plotting 
mathematical  curves  is  not  a  part  of  the 
work  of  an  electrical  engineer  whose 
duties  consist  of  making  layout  and  ar- 
rangement drawings  of  electrical  equip- 
ment from  data  supplied  by  others,  and  is 
not  relevant  to  the  general  field  of  his 
assigned  inquiries.  59-229 

An  employee  of  the  Interior  Department 
is  engaged  in  research  or  investigation, 
within  the  meaning  of  Order  No.  1763,  even 
though  his  work  normally  requires  him 
merely  to  apply  known  principles  to  prac- 
tical problems,  if  good  craftsmanship  and 
professional  competence  require  him  to  en- 
gage in  research  or  investigation  in  an 
effort  to  reach  an  adequate  solution  to  a 
practical  problem  confronting  him.  59-241 

An  industrial  engineer  employed  by  the 
Bonneville  Power  Administration  is  en- 
gaged in  research  or  investigation,  within 
the  meannig  of  Departmental  Order  No. 
1763  of  Nov.  17,  1942,  if  his  duties  require 
him  to  assist  in  the  development  of  new 
industrial  uses  for  electric  power  and  to 
engage  in  studies  concerning  electrical  ap- 
plications in  production  processes.  59-241 

An  industrial  engineer  who  develops  a 
Low  Temperature  Dehydrator  for  Bulk 
Materials  in  the  course  of  assigned  duties 
of  conducting  research  into  the  develop- 
ment of  new  uses  for  electric  power  and 
engaging  in  studies  upon  the  dehydration 
and  concentration  of  foods  is  required  to 
assign  it  to  the  Government  under  Order 
No.  1763.  59-242 

Reduction  to  practice  by  the  Govern- 
ment, for  its  own  benefit,  of  an  invention 
completely  conceived  and  sketched  by  an 
employee  on  his  own  time,  without  the  use 
of  Government  materials  or  financing,  is 
not  a  substantial  making  or  development 
of  the  invention  through  the  use  of  Gov- 
ernment facilities  or  financing,  or  on 
Government  time,  within  the  meaning  of 
Departmental  Order  No.  1763  of  Nov.  17, 
1942.  59-275 

The  duties  of  a  power-shovel  operator  do 
not  require  research  or  investigation  or  the 
supervision  of  research  or  investigation. 

59-275 
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An  employee  of  the  Department  of  the 
Interior,  not  engaged  in  investigation  or 
research,  is  not  required  by  Departmental 
Order  No.  1763  of  Nov.  17,  1942,  to  assign 
to  the  Government  an  invention  made  on 
his    own    time,    with    his    own    facilities. 

59-276 


III. 


'FEE-FREE    ACT    (35    TJ.S.C.    266, 
FORMERLY  35  U.S.C.  43) 


A  showing  that  an  invention  may  be 
used  by  the  Government  is  a  sufficient 
showing  of  public  interest  for  a  certificate 
to  that  effect  to  be  signed  enabling  the 
inventors  to  file  their  patent  application 
without  the  payment  of  fees  under  the  act 
of  Mar.  3,  1883,  as  amended  (35  U.S.C. 
45).  58-742 

The  Government  will  acquire  shop 
rights  in  an  invention  not  subject  to  Order 
No.  1763  upon  a  certification  that  it  is 
liable  to  be  used  in  the  public  interest,  if 
the  inventor  obtains  a  patent  under  the 
act  of  Mar.  3,  1883,  as  amended  (35  U.S.C. 
45).  59-12 

A  certificate  of  public  interest  under  the 
act  of  Mar.  3,  1883,  as  amended  (35  U.S.C. 
45),  is  proper  with  respect  to  an  Electric 
Pencil  Machine  which  may  be  used  by 
Government  draftsmen.  59-98 

A  hydraulic  compressor,  the  use  of 
which  may  lower  Government  construction 
costs,  may  properly  be  certified  as  liable 
to  be  used  in  the  public  interest  under  the 
act  of  Mar.  3,  1883,  as  amended  (35  U.S.C. 
45).  59-126 

The  Navy  Department  is  the  proper  De- 
partment to  certify  as  being  of  public  in- 
terest under  the  act  of  Mar.  3,  1883,  as 
amended  (35  U.S.C.  45),  an  invention  made 
by  a  member  of  the  Navy.  59-127 

IV.  STATUTORY  BARS 

An  invention  upon  which  the  issuance 
of  a  patent  is  barred  by  public  use  for  more 
than  2  years  may  be  freely  used  by  the 
Government  or  any  other  person.        59-29 

The  public  use  of  an  invention  for  more 
than  2  years  without  filing  a  patent  appli- 
cation thereon  is  a  bar  to  the  issuance  of 
a  valid  patent  thereon  under  section  4886, 
Revised  Statutes,  as  amended  by  the  act 
of  Aug.  5,  1939  (53  Stat.  1212;  35  U.S.C. 
31).  59-29 

The  use  of  an  invention  made  by  an 
employee  of  the  Bureau  of  Reclamation, 


without  restriction,  by  others  in  his  office 
constitutes  a  public  use  of  the  invention. 

59-29 

V.   ROYALTY  PAYMENTS 

Whether  or  not  an  inventor  employed  by 
the  Interior  Department  (Bureau  of  Re- 
clamation), who  makes  an  invention  while 
so  employed,  files  a  patent  application 
under  the  act  of  March  3,  1883,  as  amended 
(35  U.S.C.  45),  the  Government  is  immune 
from  suit  for  the  use  of  the  invention  and 
is  prohibited  from  paying  him  royalties  for 
its  use  under  the  act  of  June  25,  1910  (36 
Stat.  851),  as  amended  by  the  act  of  July 
1,  1918  (40  Stat.  705;  35  U.S.C.  68). 

59-230 

The  Government  is  immune  from  suit 
for  the  use  of  any  patented  invention  made 
by  an  employee  of  the  Interior  Depart- 
ment, and  is  prohibited  from  paying  royal- 
ties for  the  use  of  his  invention  under  the 
act  of  June  25,  1910  (36  Stat.  851),  as 
amended  by  the  act  of  July  1,  1918  (40 
Stat.  705;  35  U.S.C.  68).  59-276 
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I.  GENERALLY 

The  Government,  like  a  private  irrigator, 
is  not  an  insurer  against  damages  result- 
ing from  the  construction,  operation,  or 
maintenance  of  irrigation  works.     53-399 

Irrigation  claims  which  arose  on  May 
7,  1942,  may  be  paid  out  of  funds  appropri- 
ated to  the  Bureau  of  Reclamation  in  the 
Interior  Department  Appropriation  Act, 
1951    (64   Stat.  595,  679).  60-451 

The  authority  in  the  Interior  Depart- 
ment Appropriation  Act,  1951  (64  Stat. 
595,  679),  for  the  use  of  Bureau  of  Recla- 
mation funds  to  pay  claims  for  property 
damage  "arising  out  of  activities  of  the 
Bureau  of  Reclamation"  does  not  extend 
to  claims  based  upon  tortious  acts  or 
omissions  by  Bureau  of  Reclamation  per- 
sonnel. 60-453 
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The  payment  of  irrigation  claims  under 
the  Interior  Department  Appropriation 
Act,  1951  (G4  Stat.  595,  679)  is  discretion- 
ary with  the  Secretary  of  the  Interior; 
and  no  claimant  has  a  legal  right  to  de- 
mand compensation  for  property  damage 
arising  out  of  nontortious  activities  of 
the  Bureau  of  Reclamation.  60-451 

Damage  caused  by  the  operation  or 
maintenance  of  a  project  constructed  by 
the  Bureau  of  Reclamation,  but  operated 
or  maintained  at  the  time  of  the  damage 
by  an  entity  other  than  the  Bureau  of 
Reclamation,  is  outside  the  scope  of  the 
provision  in  the  annual  appropriation  act 
providing  for  the  payment  of  damages  re- 
sulting from  "activities  of  the  Bureau  of 
Reclamation."  61-88 

The  funds  now  appropriated  for  the  ac- 
tivities of  the  Bureau  of  Reclamation 
should  not  be  charged  with  damages  re- 
sulting from  a  failure  by  other  entities  to 
execute  a  plan  of  construction  that  the 
Bureau  was  precluded  from  completing 
in  due  course.  61-88 

II.  DAMAGES 

The  act  of  Feb.  4,  1931  (46  Stat.  1061), 
authorizing  the  construction  of  the  Mich- 
aud  division  of  the  Fort  Hall  Indian  Res- 
ervation irrigation  project,  does  not  super- 
sede the  act  of  Feb.  20,  1929  (45  Stat. 
1252),  with  reference  to  the  payment  for 
damages,  except  that  payment  of  specific 
damages  enumerated  in  the  former  act 
must  be  made  from  the  appropriation  au- 
thorized by  that  act.  53-399 

The  authority  granted  to  the  Secretary 
of  the  Interior  by  the  act  of  Feb.  20,  1929 
(45  Stat.  1252)  is  sufficient  to  permit  that 
officer  to  liquidate  by  agreement  and  to  pay 
claims  for  damages  caused  to  owners  of 
lands  or  other  private  property  of  any  kind 
by  reason  of  the  operations  of  the  United 
States,  its  officers  or  employees,  in  the  sur- 
vey, construction,  operation,  or  mainte- 
nance of  irrigation  works.  53-399 

The  damages  referred  to  in  the  act  of 
Feb.  4,  1931  (46  Stat.  1061),  authorizing 
the  construction  of  the  Michaud  division 
of  the  Fort  Hall  Indian  Reservation  irri- 
gation project,  are  the  damages  incident 
to  the  construction  of  irrigation  works  and 
become  a  part  of  the  construction  cost 
similar  to  the  charges  for  the  purchase 
C.5G477— 63     vol.   52 15 


or  condemnation  of  land  required  for  flow- 
age  purposes  or  for  canal  rights-of-way. 

53-399 

The  Government  may  allow  compensa- 
tion for  damage  to  crops  and  improve- 
ments on  lands  within  a  right-of-way 
reserved  under  the  act  of  Aug.  30,  1890 
(26  Stat.  371,  391)  resulting  from  the  con- 
struction of  irrigation  works,  but  no  al- 
lowance will  be  made  for  damage  to  the 
land.  53-399 

Claims  for  damage  to  privately  owned 
property  resulting  from  silt  blown  from  a 
lowered  reservoir  may  not  be  paid  under 
an  appropriation  for  the  payment  of 
damages  caused  "by  reason  of  the  opera- 
tions of  the  United  States  *  *  *  in  the 
survey,  construction,  operation,  or  mainte- 
nance of  irrigation  works,"  since  the 
damage  was  not  the  direct  result  of  the 
direct  act  of  Government  employees. 

57-415 

Recovery  for  loss  of  profits  alleged  to 
have  resulted  from  negligence  cannot  be 
allowed  where  the  anticipated  profits  are 
vague  and  speculative  and  the  business  in 
question  has  not  been  operated  for  a  suffi- 
cient period  of  time  to  give  it  permanency 
and  recognition.  57-493 

Claim  for  damage  to  privately  owned 
timber  resulting  from  necessary  fires 
started  by  Bureau  of  Reclamation  em- 
ployees during  brush-clearing  operations, 
but  which  became  uncontrollable  and 
spread  because  of  high  wind,  is  not  allow- 
able under  act  of  Dec.  28,  1922  (42  Stat. 
1066,  31  U.S.C.  215),  in  absence  of  negli- 
gence, but  may  be  paid  under  appropriation 
act  provision  for  "damages  *  *  *  by  rea- 
son of  the  operations  of  the  United  States 
*  *  *  in  the  survey,  construction,  opera- 
tion, or  maintenance  of  irrigation  works," 
since  the  damage  was  the  direct  result  of 
action  by  Government  employees,     58-189 

Liability  of  the  Government  for  damage 
to  privately  owned  property  flooded  by  its 
irrigation  works  is  not  that  of  an  insurer 
but  is  to  be  determined  according  to  the  de- 
gree of  care  required  of  ordinarily  prudent 
and  careful  private  individuals  in  like  cir- 
cumstances. 58-397 

The  flooding  of  land  by  the  filling  of  a 
reservoir  is  neither  surveying  nor  the  con- 
struction of  irrigation  works  within  the 
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meaning  of  a  land-purchase  contract  per- 
mitting a  vendor  to  retain  possession  of  the 
land  for  a  limited  period  after  the  execu- 
tion of  the  contract  but  barring  any  claim 
for  damages  from  an  entry  during  that 
time  by  officers  and  agents  of  the  United 
States  "to  survey  for  and  construct  recla- 
mation works  *  *  *  and  other  structures 
and  appliances  incident  to  said  reclama- 
tion works."  61-109 
Damages  for  the  extraordinary  use  of  a 
public  highway  bridge  by  Government  per- 
sonnel in  the  course  of  constructing  the 
various  units  of  the  Kendrick  project, 
Wyoming,  are  compensable  from  funds 
made  available  in  the  Interior  Department 
Appropriation  Act,  1954,  for  the  payment 
of  claims  for  damage  to  property  arising 
out  of  activities  of  the  Bureau  of  Reclama- 
tion. The  measure  of  damages  for  injury 
to  a  public  highway  bridge  ordinarily  is  the 
cost  of  repairing  the  injured  bridge.  How- 
ever, where  the  bridge  is  out  of  date  and 
has  become  a  safety  hazard  because  of  the 
extraordinary  use  which  causes  the  dam- 
age, the  estimated  cost  of  repairs  may  be 
applied  against  the  cost  of  a  new  bridge 
designed  to  meet  present-day  traffic  re- 
quirements. 61-264 

III.  NEGLIGENCE 

A  claim  for  damage  to  privately  owned 
property  destroyed  by  fire  through  the 
negligence  of  employees  of  the  Bureau  of 
Reclamation  may  not  be  paid  directly  un- 
der an  appropriation  act  provision  for  the 
payment  of  damages  to  "private  property 
*  *  *  by  reason  of  the  operations  of  the 
United  States  *  *  *  in  the  survey,  con- 
struction, operation,  or  maintenance  of  ir- 
rigation works,"  since  such  provisions  have 
been  uniformly  construed  as  not  extending 
to  claims  arising  from  negligent  acts.  The 
claim  may  be  allowed  and  certified  to  Con- 
gress for  payment,  however,  under  the  act 
of  Dec.  28,  1922  (42  Stat.  1066). 

57-537 

Claims  for  damage  resulting  from  a  flood 
of  such  unprecedented  volume  as  to  con- 
stitute it  an  act  of  God,  for  which  the 
Government  is  not  liable,  cannot  success- 
fully be  asserted  on  the  ground  of  negli- 
gence in  failure  to  construct  a  detention 
reservoir  of  sufficient  volume  to  impound 


unprecedented     and     unforeseeable    flood 
waters.  58-397 

IV.  TAKING 

The  intermittent  and  incidental  blow- 
ing of  silt  from  a  lowered  reservoir  to  pri- 
vately owned  property  does  not  constitute 
such  a  permanent  invasion  of  the  property 
as  to  amount  to  an  appropriation  of  it  and 
hence  an  implied  taking.  57-415 

V.  WATER  AND  WATER  RIGHTS 
Generally 

Lands  under  the  Satus  unit  (Wapato 
Irrigation  Project)  found  to  be  irrigable 
and  for  which  irrigation  facilities  were 
provided  by  the  act  of  Jan.  24,  1923  (42 
Stat.  1174),  and  subsequent  acts,  are  to 
be  considered  as  a  part  of  the  Wapato  irri- 
gation project  for  all  purposes  in  connec- 
tion with  distribution  of  waters  and 
construction  costs.  53-622 

Forty  acres  of  each  Indian  allotment  un- 
der the  Satus  unit  (Wapato  Irrigation 
Project)  are  entitled  to  a  free  water  right 
but  are  subject  to  a  lien  for  construction 
charges  in  the  same  amount  as  all  other 
lands  on  the  project  receiving  the  same 
water  right.  53-623 

While  the  provision  of  the  Landowners' 
Agreement  governing  the  use  of  pumped 
water  and  irrigation  wells  in  or  upon  In- 
dian lands  differs  in  its  language  from  the 
corresponding  provision  of  the  Landown- 
ers' Agreement  governing  non-Indian  lands, 
the  differences  in  language  are  explained 
by  the  varying  circumstances  affecting  In- 
dian and  non-Indian  lands,  and  the  lan- 
guage was  not  intended  to  confer  greater 
rights  on  Indians  than  non-Indians,  so  far 
as  the  drilling  and  operation  of  irrigation 
wells  are  concerned.  61-313 

Flooding  and  Overflow 

A  claim  for  damage  to  land  flooded  by 
irrigation  ditch  as  result  of  negligence 
of  Indian  Service  employees  may  not  be 
paid  directly  under  act  of  Feb.  20,  1929, 
authorizating  the  Secretary  of  the  Interior 
to  "pay  *  *  *  for  damages  caused  to 
owners  of  lands  or  other  private  property 
*  *  *  by  reason  of  the  operations  of  the 
United  States  *  *  *  in  the  survey,  con- 
struction, operation,  or  maintenance  of  ir- 
rigation works,"  since  this  provision  has 


IRRIGATION    CLAIMS,    V — IRRIGATION    DISTRICTS 


211 


been  uniformly  held  to  cover  only  damage 
resulting  from  direct,  nonnegligent  acts  of 
the  Government.  57-492 

A  claimant,  whose  land  was  subject  to 
intermittent  overflow  from  irrigation  ditch, 
was  obligated  to  make  reasonable  efforts 
to  minimize  the  resulting  damage,  and 
since  he  could  have  prevented  recurrent 
losses  by  the  improvement  of  a  roadway 
his  recovery  is  to  be  measured  by  the  rea- 
sonable expense  which  thereby  would  have 
been  incurred,  rather  than  by  the  entire 
damage  sustained.  57-492 

Failure  to  clean  grille  in  irrigation  ditch 
siphon  held  to  constitute  negligence  mak- 
ing Government  liable  for  damage  result- 
ing  from   overflow   on   private  property. 

57^92 

The  Government  is  not  liable  in  case  of 
damage  to  privately  owned  property  re- 
sulting from  flooding  caused  by  a  break  in 
its  irrigation  canal  where  the  cause  of  the 
damage  is  shown  to  have  been  the  burrow- 
ing actions  of  ferae  naturae,  over  which  the 
Government  has  no  control,  and  not  the 
result  of  a  direct  nonnegligent  act  of  an 
employee  in  the  survey,  construction,  op- 
eration, or  maintenance  of  irrigation 
works,  for  which  recovery  may  be  had 
under  annual  appropriation  act  provisions, 
or  a  negligent  act,  for  which  recovery  may 
be  had  under  the  act  of  Dec.  28,  1922  (42 
Stat.  1066,  31  U.S.C.  215).  57-584 

Claims  for  damage  resulting  from  a  flood 
of  such  unprecedented  volume  as  to  con- 
stitute it  an  act  of  God,  for  which  the  Gov- 
ernment is  not  liable,  cannot  successfully 
be  asserted  on  the  ground  of  negligence  in 
failure  to  construct  a  detention  reservoir 
of  sufficient  volume  to  impound  unprece- 
dented and  unforeseeable  flood  waters. 

58-397 

Liability  of  the  Government  for  damage 
to  privately  owned  property  flooded  by  its 
irrigation  works  is  not  that  of  an  insurer 
but  is  to  be  determined  according  to  the 
degree  of  care  required  of  ordinarily 
prudent  and  careful  private  individuals  in 
like  circumstances.  58-397 

Payment  of  a  claim  for  damage  to  prop- 
erty allegedly  arising  out  of  the  "survey, 
construction,  operation,  or  maintenance  of 
irrigation  works"  by  the  Bureau  of  Indian 
Affairs  cannot  be  made  when  the  damage 
resulted  from  the  act  of  a  person  not  in 


the  service  of  the  Government  who  placed 
a  "check  board"  in  an  irrigation  lateral 
and  caused  the  water  to  overflow.  60-8 
Claims  for  property  damage  caused  by 
the  flooding  of  downstream  lands  when 
spillway  gates  at  a  Bureau  of  Reclamation 
dam  gave  way  may  properly  be  regarded 
as  "arising  out  of  activities  of  the  Bureau 
of  Reclamation."  60-i51 

IRRIGATION  DISTRICTS 

Regulations  of  June  3,  1927,  State  irri- 
gation districts  in  their  relation  to  the 
public  lands  (Cir.  No.  592,  revised). 

52-155 

Lands  within  a  Federal  irrigation  proj- 
ect will  not  be  allowed  to  remain  subject 
to  entry  where  they  are  found  insufficient 
to  support  a  family  or,  after  relinquish- 
ment by  a  former  entryman,  while  the 
latter's  application  for  an  exchange  of 
entry  under  subsection  M  of  the  act  of 
Dec.  5,  1924  (43  Stat.  672,  703),  is  being 
considered.  52-222 

Where  the  administrative  officers  of  the 
Government  fail  to  apply  the  net  profits 
derived  from  the  operation  of  a  project 
power  plant  annually  to  the  operation  and 
maintenance  costs  of  the  project  taken 
over  by  an  irrigation  district  as  required 
by  subsection  I  of  section  4  of  the  act  of 
Dec.  5,  1924  (43  Stat.  672),  and  such 
profits  together  with  the  amount  paid  by 
the  irrigation  district  would  have  liqui- 
dated the  debt  of  the  district,  no  penalty 
can  be  charged  against  the  district. 

53-257 

A  contract  entered  into  between  the 
United  States  and  a  project  irrigation  dis- 
trict, organized  under  the  laws  of  the 
State  of  Montana,  whereunder  it  is  agreed 
by  the  district  that  it  will  collect  and  pay 
to  the  United  States  the  construction 
charges  due  the  latter,  does  not  intend 
that  there  shall  be  a  moratorium  between 
the  termination  of  the  payment  by  any 
individual  landowner  on  the  primary 
charge  and  the  beginning  of  payment  on 
the  secondary  charge,  where  the  comple- 
tion of  payments  of  the  primary  charge 
on  the  various  units  occurs  in  different 
years.  53-323 

The  Department  will  not  attempt  to 
abrogate  a  contract  entered  into  more  than 
twenty    years    ago    between    the    United 
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States  on  behalf  of  the  Indians  on  the 
Yakima  Indian  Reservation  and  the  white 
landowners  outside  of  the  reservation 
under  which  more  than  fifty  percent  of  the 
waters  of  Ahtanum  Creek  were  appor- 
tioned to  the  latter  during  the  irrigation 
season  each  year,  where  the  division  was 
based  upon  beneficial  use  at  the  time  the 
agreement  was  made  and  valuable  rights 
have  been  acquired  in  reliance  upon  the 
terms  of  the  contract,  notwithstanding  that 
the  Secretary  of  the  Interior  may  not  have 
had  authority  at  the  time  to  bind  the 
Indians  by  such  agreement.  53-328 

Section  963  of  the  Wyoming  Compiled 
Statutes  of  1020  is  to  be  construed  in  con- 
junction with  sections  993  and  994  of  those 
statutes  and,  when  so  construed,  the  re- 
quirement in  the  former  section  that,  before 
an  irrigation  district  shall  contract  with 
the  United  States  for  the  construction,  op- 
eration, and  maintenance  of  an  irrigation 
system  for  the  benefit  of  the  district,  an 
election  shall  be  held  at  which  a  majority 
of  the  qualified  electors  present  and  voting 
shall  have  voted  in  favor  of  such  contract, 
is  fulfilled  where  the  voting  is  by  proxy 
upon  the  basis  of  the  quantity  of  acreage 
held  by  each  elector  as  authorized  by  the 
latter  mentioned  sections.  53-334 

The  elimination  of  land  from  a  reclama- 
tion project  after  its  sale  for  charges 
assessed  by  the  irrigation  district  within 
which  it  is  situated  would  not  deprive  the 
district  of  its  rights  as  purchaser  under 
the  sale,  but  the  district  will  be  allowed 
a  limited  time  within  which  to  assign  the 
land  to  a  qualified  purchaser  or  to  show 
cause  why  it  should  not  be  eliminated  as 
not  susceptible  of  reclamation.  53-658 

The  act  of  July  1,  1932  (47  Stat.  564) 
contained  a  proviso  that  "the  collection  of 
all  construction  costs  against  any  Indian- 
owned  lands  within  any  Government  irri- 
gation project  is  hereby  deferred,  and  no 
assessment  shall  be  made  on  behalf  of 
such  charges  against  such  lands  until  the 
Indian  title  thereto  shall  have  been  ex- 
tinguished." Held,  that  the  surrounding 
circumstances  afford  clear  warrant  for  the 
conclusion  that  Government  Indian  irri- 
gation projects  were  meant,  and  not  irriga- 


tion projects  within  the  purview  of  the 
Reclamation  Act.  54-90 

While  the  law  does  not  contemplate  that 
an  irrigation  district  shall  permanently 
hold  a  reclamation  homestead  bid  in  by  it 
at  tax  sale  and  receive  patent  thereto, 
there  is  no  Federal  law  which  requires  such 
a  district  to  divest  itself,  within  a  fixed 
period  to  be  determined  by  the  Secretary 
of  the  Interior,  of  its  interest  in  said 
lands;  but  its  retention  should  be  limited 
to  a  reasonable  time,  to  be  governed  by 
the  circumstances  of  each  case.  54-256 
A  promise  to  the  United  States  by  an 
irrigation  district,  holding  a  natural  flow 
appropriation  right  under  State  law,  to 
accept  a  specified  graduated  flow  of  water 
annually  "in  full  satisfaction  of  all  its 
rights  to  the  water  *  *  *,  both  natural 
flow  and  surplus  storage,"  constitutes  a 
promise  to  forbear  the  exercise  of  its  nat- 
ural flow  appropriation  right  in  considera- 
tion of  the  delivery  by  the  United  States 
of  the  regulated  supply  provided  for  in 
the  contract,  and  the  aggregate  amount  of 
water  specified  in  the  contract  conse- 
quently is  the  total  to  which  the  con- 
tractor  is  entitled  annually.  56-149 

Where  assessments  were  levied  by  an 
irrigation  district  under  the  act  of  Aug. 
11,  1916  (39  Stat.  506)  against  unpatented 
land  in  an  existing  desert-land  entry,  the 
irrigation  district  can  enforce  the  lien 
arising  from  such  assessment  by  a  sale  of 
the  land  in  accordance  with  the  provisions 
of  the  act,  despite  the  cancellation  of  the 
entry  and  the  withdrawal  of  the  land 
under  the  Reclamation  Act  during  the 
intervening  period.  60-363 

Generally  speaking,  Indian  allotted  and 
tribal  lands  may  not,  under  existing  law, 
be  included,  with  or  without  the  consent 
of  the  Indians,  in  State  irrigation  districts 
which  would  have  the  power  to  operate 
and  maintain  the  Indian  projects  serving 
such  lands,  and  to  assess  such  lands  for 
irrigation  charges,  under  contracts  which 
would  not  permit  the  irrigation  districts 
to  resort  to  foreclosure  proceedings  in 
State  courts  to  enforce  the  collection  of 
such  charges.  61-177 

The  departmental  construction  of  the 
legislation  and  agreements  governing  the 
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San  Carlos  project  has  been  acquiesced  in 
by  Congress  and  confirmed  by  Congress  in 
the  adoption  of  the  act  of  Mar.  7,  1947, 
authorizing  the  San  Carlos  Irrigation  and 
Drainage  District  to  drill  new  irrigation 
wells  as  agent  of  the  San  Carlos  project. 

61-313 
Under  the  terms  of  the  Landowners' 
Agreement,  the  Repayment  Contract  and 
the  Gila  Decree  governing  the  operation  of 
the  San  Carlos  project,  the  pumped  waters 
of  the  project  are  reserved  as  a  common 
project  water  supply  for  the  equal  benefit 
of  Indian,  as  well  as  non-Indian,  land- 
owners. 61-313 

IRRIGATION  WORKS 
I.  AUTHORITY  TO   CONSTRUCT 

Authority  to  contract  to  deliver  water 
from  a  canal  to  be  constructed  of  necessity 
carries  with  it  authority  to  contract  for  a 
canal  capacity  sufficient  to  carry  the  water 
to  be  delivered  in  addition  to  any  other 
water  to  be  carried,  if  said  canal  is  to 
carry  other  water.  54-414 

Funds  appropriated  for  the  construction 
of  the  Davis  Dam  project  may  be  used  to 
defray  the  cost  of  excavating  archeologi- 
cal  sites  on  lands  owned  by  the  Govern- 
ment in  order  to  preserve  from  loss  by 
flooding  valuable  relics  belonging  to  the 
Government  which  would  necessarily  be 
lost  otherwise  as  a  result  of  the  construc- 
tion of  the  project  and  the  spreading  of 
the  waters  in  the  reservoir.  59-465 

JUDICIAL  REVIEW 

(See  also  Administrative  Procedure  Act) 

JURISDICTION  OVER  FEDERAL  AREAS 

Although  the  consent  of  a  State  is  not 
essential  to  the  acquisition  of  title  to  land 
within  the  State  by  the  United  States,  such 
consent  is  necessary  for  the  acquisition  by 
the  Federal  Government  of  jurisdiction 
over  the  land.  60-303 

Section  126  of  the  California  Govern- 
ment Code  is  applicable  only  to  acquisi- 

'  tions  of  land  by  the  United  States  in 
California  where  the  Federal  Government 
seeks  to  obtain  from  the  State  a  cession  of 

1  jurisdiction,  either  exclusive  or  partial, 
over  the  land.  60-304 


LABOR 

(See  also  Contracts) 

Page 

I.   Generally 213 

II.  Wage  Rates 214 

I.  GENERALLY 

By  subsection  (b)  of  section  3,  Article 
II,  Circular  No.  1,  it  is  provided  that,  if 
work  is  located  at  points  remote  and  in- 
accessible, 40  hours'  work  in  one  week  shall 
be  permitted  after  it  is  determined  by  the 
State  Engineer  (P.W.A.),  prior  to  adver- 
tisement, that  the  work  is  remote  and  in- 
accessible ;  and  this  regulation  vests  au- 
thority in  the  State  Engineer  (P.W.A.)  for 
determining  whether  40  hours  shall  con- 
stitute a  week's  work  on  any  designated 
project  with  authority  lodged  in  the  Fed- 
eral Emergency  Administration  of  Public 
Works  to  modify  such  regulation.    54-327 

The  order  of  the  Secretary  of  the  Inte- 
rior of  Aug.  23,  1933,  requiring  that  all 
work  performed  with  funds  granted  by  the 
Federal  Emergency  Administration  of 
Public  Works  shall  be  subject  to  the  labor 
policies  and  wage  requirements  prescribed 
by  said  organization,  embraces  work  per- 
formed in  National  Parks,  whether  under 
contract  or  by  the  Government's  own 
forces.  54-327 

The  Secretary  of  the  Interior,  as  such, 
is  without  authority  to  approve  and  make 
effective  plans  submitted  by  the  Director 
of  the  Office  of  National  Parks,  Buildings, 
and  Reservations,  for  changing  the  hours 
of  labor  from  30  to  40  per  week,  upon  work 
in  National  Parks,  within  the  scope  of  the 
Federal  Emergency  Administration  of 
Public  Works,  his  authority  in  this  con- 
nection being  that  conferred  upon  him  as 
head  of  the  Federal  Emergency  Adminis- 
tration of  Public  Works.  54-328 

To  be  legally  effective,  a  change  from 
or  waiver  of  the  statutory  30-hour  work- 
week prescribed  by  the  National  Industrial 
Recovery  Act  and  the  Federal  Emergency 
Administration  of  Public  Works,  as  applied 
to  national  parks,  must  be  authorized  by 
officials  of  the  latter  organization  or  the 
State  Engineer  ( P.W.A. ),  in  such  persons 
residing  the  duty  of  determining  whether 
it  is  impracticable  or  infeasible  to  do  the 
work  required  on  the  30^hour  week  basis 
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or  to  substitute  therefor  the  40-hour  week 
authorized  in  Circular  No.  1  and  the  rules 
and  regulations  approved  Aug.  9,  1933. 

54-328 
Congress  having  fixed  the  minimum 
hours  of  labor  per  day  for  employees  in 
the  Executive  Departments  in  Washington 
at  not  less  than  seven  hours  per  day,  ex- 
cept employees  whose  compensation  is  de- 
termined by  special  wage-fixing  author- 
ities, and  declared  that  service  shall  be  re- 
quired each  day  except  Sundays  and  days 
declared  public  holidays,  there  is  no  au- 
thority of  law  for  elimination  of  Saturday 
as  a  partial  workday  by  adding  to  the 
other  workdays  the  four  hours  of  service 
required  by  the  act  of  Mar.  3,  1931  (46 
Stat.  1482).  54-565 

II.  WAGE  RATES 

The  Bureaus  and  agencies  of  the  De- 
partment have  the  right  to  bargain  collec- 
tively with  representatives  of  their  un- 
graded employees  on  all  matters  within 
their  discretion,  and  particularly  with  re- 
spect to  wages  and  working  conditions. 

59-292 

The  wage  rate  for  ungraded  laborers  or 
mechanics  employed  by  the  Bureau  of  Rec- 
lamation for  a  particular  type  of  work  in 
connection  with  operation  or  maintenance 
activities  at  the  Hoover  Dam  may  be  estab- 
lished at  a  level  different  from  the  wage 
rate  of  personnel  performing  the  same  type 
of  work  in  connection  with  construction 
activities  on  the  project  or  in  the  locality 
of  the  project.  60-47 

The  minimum-wage  provision  in  a  Gov- 
ernment contract  is  not  a  representation 
or  warranty  to  the  contractor  that  such 
wages  are  those  actually  prevailing  in  the 
area.  The  Davis-Bacon  Act  (49  Stat. 
1011)  is  not  for  the  benefit  of  contractors 
but  for  the  protection  of  their  employees 
against  substandard  earnings.  61-423 

LACHES 

Laches  may  not  be  imputed  from  mere 
lapse  of  time  in  asserting  an  equitable 
right,  and,  as  a  rule,  one  in  peaceable  pos- 
session of  real  estate  under  claim  of  right 
is  not  called  upon  to  take  affirmative  ac- 
tion unless  and  until  his  title  or  possession 
Ls  attacked  ;  and  failure  to  appeal  to  equity 
during  the  period  is  no  defense  to  a  suit 


subsequently  brought  to  establish,  enforce, 
or  protect  his  right.  Bummers  Greek  Coal 
Company  v.  Doran  (142  U.S.  417)  ;  Ruck- 
man  v.  Cory  (129  U.S.  387).  54-112 
An  examination  of  the  cases  wherein 
the  Department,  following  erroneous  ac- 
tion in  canceling  entries,  selections,  and 
other  filings,  has  later  declined  to  rein- 
state them,  discloses  that  there  were  com- 
monly present  in  such  cases  elements  of 
affirmative  acquiescence  in  the  decision 
sought  to  be  vacated,  laches  in  passively 
permitting  the  initiation  of  adverse  rights, 
or  other  equitable  bar.  54-113 

MATERIALS  ACT 

The  act  of  Sept.  27,  1944  (58  Stat.  745; 
50  U.S.C.,  App.  1601),  expired  on  Dec.  31, 
1946,  when  the  President  proclaimed  the 
cessation  of  hostilities  (now  30  U.S.C., 
1952  ed.,  Supp.  V,  Sec.  601). 

59-467 

MIGEAT0RY  BIRD  CONSERVATION  ACT 
I.  ACQUISITION  OF  REFUGE  LANDS 

The  United  States  may  acquire  by  con- 
demnation lands  within  a  State  which  it 
desires  for  the  purpose  of  creating  refuges 
for  wild  fowl  under  the  Federal  Migratory 
Bird  Law.  53-693 

MIGRATORY  BIRD  TREATY  ACT 

I.  RULES  AND  REGULATIONS 

Regulations  under  the  Migratory  Bird 
Treaty  Act  of  July  3,  1918  (40  Stat.  755; 
16  U.S.C.  704),  prohibiting  the  taking  of 
migratory  birds  on  privately  owned  lands, 
do  not  pertain  to  a  "foreign  affairs  func- 
tions" or  to  "public  property,"  as  those 
terms  are  used  in  section  4  of  the  Admin- 
istrative Procedure  Act  (5  U.S.C.  1003). 
The  procedure  prescribed  in  that  section 
should  be  followed  in  connection  with  the 
issuance  of  such  regulations.  59-431 

II.  HUNTING  AND  FISHING 

The  Migratory  Bird  Treaty  Act  of  July 
3,  1918  (40  Stat.  755),  passed  to  give  ef- 
fect to  the  treaty  between  the  United 
States  and  Great  Britain,  proclaimed  by 
the  President  on  Dec.  8,  1916  (39  Stat,  pt. 
2,  p.  1702),  is  applicable  to  Indians  and 
Indian  reservations,  the  treaty  and  statute 
containing  no  provision  excluding  Indians 
or  Indian  reservations  from  their  opera- 
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tion,  and  the  treaty  expressly  mentioning 
concessions  to  Indians  not  extended  to  any 
other  race.  54-517 

The  privilege  of  hunting  given  to  the 
Swinomish  and  other  Indian  tribes  by  the 
treaty  of  Jan.  22,  1855,  known  as  the 
Treaty  of  Point  Elliott,  does  not  extend  to 
the  reservation  lands,  but  is  confined  to 
the  undisposed  of  and  unappropriated  pub- 
lic lands  of  the  United  States,  there  being 
no  necessity  for  making  a  specific  reser- 
vation with  respect  to  the  reservation 
lands  at  the  time  this  treaty  was  entered 
into.  54-517 

The  Migratory  Bird  Treaty  Act  (40 
Stat.  755),  insofar  as  it  restrains  the  In- 
dians from  taking  and  killing  the  class  of 
game  to  which  it  applies,  is  based  upon 
the  power  of  Congress,  as  the  lawmaking 
authority,  to  prescribe  game  laws  restrict- 
ing the  Indians  in  their  rights  of  hunting 
on  reservation  lands.  54-518 
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I.  GENERALLY 

The  segregation  of  mineral  and  nonmin- 
eral lands  by  aliquot  parts  of  a  subdivision 
rather  than  by  a  metes  and  bounds  survey 
simplifies  the  record,  avoids  unnecessary 
trouble  and  expense,  and  insures  that  the 
nonmineral  land  will  be  disposed  of  to  a 
nonmineral  claimant  to  whom  it  should 
rightfully  go.  53-149 

Until  the  record  is  cleared  of  the  prima 
facie  title  of  the  State  by  a  determination, 
after  due  notice  to  the  State  and  the  sub- 
mission of  satisfactory  proof  that  the  land 
was  known  to  be  mineral  in  character  prior 
to  the  date  the  State's  right  to  a  school  sec- 
tion would  otherwise  have  attached, 
mineral  applications  for  the  land  confer  no 
rights  and  cannot  be  recorded.  53-584 

While  there  is  no  law  authorizing  the 
removal  of  gravel  from  the  public  domain 
for  public  roads  or  highways,  except  as 
provided  in  the  Federal  Highway  Act,  in 
view  of  the  fact  that  public  roads  and  high- 


ways are  a  public  benefit,  it  has  been  the 
policy  of  the  Department  to  interpose  no 
objection  to  the  removal  of  such  material 
from  the  public  domain  by  State  and 
county  officers  for  road  construction  pur- 
poses, and  this  without  payment  therefor, 
so  long  as  there  is  no  substantial  damage 
to  the  property;  and  a  practice  has  long 
obtained  permitting  an  entryman  to  sell 
sand  or  gravel  for  this  purpose  from  the 
lands  embraced  in  his  claim,  the  purchase 
money  being  held  in  escrow  pending  final 
disposition  of  his  claim.  54-294 

Copper  and  iron  veins  exposed  on  the 
surface  of  land  inducing  a  surmise  that 
they  were  more  or  less  certain  indicia  of 
the  presence  of  valuable  copper  deposits  in 
underlying  but  unexplored  formations  of 
limestone  are  insufficient  to  impute  a 
fraudulent  intent  to  the  State  to  acquire 
valuable  mineral  lands  under  selections 
made  thereof  under  its  grant  of  non- 
mineral  lands.  54-475 
There  is  marked  unanimity  of  opinion 
among  authorities  that  to  overcome  the 
presumption  that  a  patent  to  public  land 
was  issued  upon  sufficient  evidence,  clear, 
unequivocal,  and  convincing  proof  must  be 
produced,  and,  in  consideration  of  the  min- 
eral character  of  the  land,  not  only  must  it 
satisfactorily  appear  that  the  land  was 
known  mineral  land  at  the  time  the  pat- 
entee's rights  would  have  otherwise  vested, 
but  it  must  be  more  valuable  for  mineral 
than  for  agricultural  or  other  purposes. 

54-475 
Title  to  tidelands  in  California  passed 
to  the  State  in  1850  and  no  mineral  right? 
in  such  lands  were  reserved  to  the  United 
States.  In  1850  there  was  no  established 
mineral  policy  of  the  United  States.  56-60 
Where  mineral  lands  have  been  patented 
to  an  adverse  party  without  protection  of 
the  Indian  occupants  thereon,  action  may 
be  taken  by  the  United  States  to  modify 
the  patent  to  exclude  the  lands  occupied  or 
to  obtain  a  declaration  that  the  title  is 
subject  to  the  occupancy  rights  of  the 
Indians.  56-395 

Lands  having  a  mineral  classification 
made  by  a  board  of  commissioners  under 
authority  of  the  act  of  Feb.  26,  1895  (28 
Stat.  683),  approved  by  the  Secretary  of 
the  Interior  and  never  revoked  are  prima 
facie  mineral  lands  and  as  such  are  not 
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subject  to  selection  under  forest  lieu  legis- 
lation or  proper  for  acquisition  in  satisfac- 
tion of  an  outstanding  substitute  exchange 
right  under  section  7  of  the  Taylor  Act  (48 
Stat.  1269).  58-272 

Land  known  to  be  valuable  for  oil  is 
"mineral"  land  for  the  purpose  of  scrip 
location.  60-491 

II.  DETERMINATION  OF  CHARACTER  OF 

The  question  as  to  whether  a  particular 
subdivision  within  the  primary  limits  of  a 
railroad  grant,  which  excepted  mineral 
lands,  is  mineral  or  nonmineral  in  whole 
or  in  part,  is  a  matter  for  judicial  determi- 
nation upon  the  record  before  him  by  the 
officer  before  whom  the  issues  are  pending 
decision,  with  the  burden  of  proof  upon  the 
railroad  grantee  to  establish  what,  if  any, 
specific  portions  of  the  subdivision  passed 
under  the  grant.  52-419 

Where  the  title  to  land  has  passed  to  a 
State  either  under  its  original  school-land 
grant  or  by  virtue  of  the  additional  grant 
of  Jan.  25,  1927  (44  Stat.  1026),  the  juris- 
diction and  authority  of  the  department 
to  adjudicate  the  issue  as  to  the  character 
of  the  land  has  ceased.  52-504 

Where  in  a  controversy  between  rival 
claimants  to  a  tract  of  public  land  the 
issue  is  as  to  its  character  and  it  is 
adjudged  upon  hearing  to  be  mineral,  the 
issue  as  to  the  character  of  the  land  as  of 
the  date  of  the  hearing  is  res  judicata,  and 
further  consideration  of  the  matter  will 
not  be  given  by  the  Land  Department  in 
the  absence  of  a  showing  that  exploration 
and  development  subsequent  to  the  hear- 
ing disclosed  that  the  land  was  not  in  fact 
of  mineral  value.  52-519 

Gravel  is  such  substance  as  possesses 
economic  value  for  use  in  trade,  manufac- 
ture, the  sciences,  and  in  the  mechanical 
or  ornamental  arts,  and  is  classified  as  a 
mineral   product   in    trade   or   commerce. 

52-714 

Lands  containing  deposits  of  gravel 
which  can  be  extracted,  removed,  and  mar- 
keted at  a  profit  are  mineral  lands  subject 
to  location  and  entry  under  the  placer 
mining  laws.  52-714 

Mineral  lands  include  not  merely  lands 
containing  metalliferous  minerals,  but  all 
such  as  are  chiefly  valuable  for  their  de- 
posits of  a  mineral  character  which  are 


useful  in  the  arts  or  valuable  for  purposes 
of  manufacture.  52-714 

The  question  whether  a  given  substance 
is  locatable  or  enterable  under  the  mining 
law  is  not  to  be  resolved  solely  by  the  test 
of  whether  the  substance  considered  has 
a  definite  chemical  composition  expressi- 
ble in  a  chemical  formula.  52-714 

The  showing  as  to  the  mineral  charac- 
ter of  land  necessary  to  defeat  the  vesting 
of  equitable  title  in  a  nonmineral  claim- 
ant at  the  time  of  the  completion  of  his 
claim  does  not  require  that  there  must  be 
an  actual  discovery  of  mineral,  but  it  suf- 
fices if  the  known  conditions  as  to  geology, 
adjacent  discoveries,  and  other  indicia  are 
such  as  to  warrant  men  prudent  and  ex- 
perienced in  such  matters  to  make  large 
expenditures  under  the  belief  that  the  land 
contains  mineral  of  such  quality  and  quan- 
tity as  to  render  its  extraction  profitable. 

52-741 

Instructions  of  Jan.  19,  1935,  governing- 
procedure  on  reports  of  Geological  Sur- 
vey on  oil  and  gas.  (Cir.  No.  1344).  (In- 
structions of  Jan.  23,  1930,  revoked). 

53-120 

Ordinarily  where  an  act  granting  public 
lands  excludes  those  known  to  be  mineral, 
the  determination  as  to  whether  a  partic- 
ular tract  is  of  that  character  rests  with 
the  Secretary  of  the  Interior,  and  where 
such  act  provides  for  other  action  than 
the  issuance  of  a  patent  to  pass  title  or 
afford  evidence  that  it  has  passed,  such 
as  the  approval  of  a  list,  the  approval  im- 
ports a  final  determination  of  the  nonmin- 
eral character  of  the  land,  is  accepted  by 
the  courts  upon  collateral  attack  as  con- 
clusive evidence  of  such  character,  and 
terminates  the  jurisdiction  of  the  Land 
Department.  53-435 

Relinquishment  of  a  homestead  entry  as 
to  part  of  a  forty-acre  legal  subdivision, 
on  the  ground  that  it  is  mineral  in  char- 
acter, will  not  be  accepted  unless  the  min- 
eral character  of  the  tract  sought  to  be 
relinquished  is  shown  to  have  been  estab- 
lished in  accordance  with  the  requirements 
of  the  General  Mining  Regulations. 

54-228 

In  determining  whether  land  was  of 
known  mineral  (oil)  character,  as  con- 
templated by  the  public-land  laws,  and, 
therefore,  excepted  from  a  grant  of  public 
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lands,  knowledge  of  actual  mineral  content 
need  not  be  shown,  it  being  sufficient  if 
known  conditions  are  shown  from  which 
mineral  character  reasonably  can  be  in- 
ferred. ( United  States  v.  Southern  Pacific 
Company  et  ah,  251  U.S.  1).  55-121 

Upon  the  question  whether  land  is  valu- 
able as  oil  land  in  contemplation  of  the 
Federal  public-land  laws,  held  sufficient  if 
its  value  as  oil  lands  is  present  or  pros- 
pective. 55-121 

The  mineral  (oil)  character  of  land 
embraced  in  a  school  section  may  be  es- 
tablished by  evidence  of  physical  condi- 
tions observed  or  observable  prior  to  or 
at  the  time  of  the  official  approval  of  the 
plat  of  survey,  which  support  the  conclu- 
sion that  "an  ordinarily  prudent  man,  un- 
derstanding the  hazards  and  rewards  of 
oil  mining,  would  be  justified  in  purchas- 
ing the  lands  for  such  mining  and  making 
the  expenditures  incident  to  their  develop- 
ment, and  *  *  *  that  a  competent  geolo- 
gist or  expert  in  oil  mining,  if  employed 
to  advise  in  the  matter,  would  have  ample 
warrant  for  advising  the  purchase  and 
expenditure."  This  evidence  may  consist 
of  the  testimony  of  witnesses,  including 
experts  and  geologists,  as  to  the  conditions 
observed  by  them  which  were  observable 
on  and  prior  to  the  date  of  the  official  ap- 
proval of  the  plat  of  survey,  and  of 
extracts  from  scientific  and  other  publi- 
cations showing  the  state  of  geological 
knowledge  and  belief  concerning  the  land 
at  the  time  of  approval  of  the  survey. 

55-121 

In  determining  whether  a  tract  of  public 
land  was  of  known  mineral  character  on  a 
certain  date  the  Secretary  is  not  bound  by 
an  erroneous  test  since  discredited  and 
abandoned  merely  because  that  test  hap- 
pened to  be  improperly  current  in  the  De- 
partment on  that  date.  55-533 

While  the  findings  of  registers  upon  the 
weight  and  interpretation  to  be  given  evi- 
dence adduced  at  hearings  before  them, 
and  the  affirmance  of  their  findings  by  the 
General  Land  Office,  are  matters  which 
may  well  be  considered  and  given  weight 
by  the  Secretary  in  cases  before  him  on 
appeal,  they  do  not  preclude  him  from 
making  other  or  different  findings.  Held, 
That  Sec.  36,  T.  30  S.,  R.  23  E.,  M.D.B.  & 
M.,  California,  was  known  mineral  (oil 
656477 — 63     vol.   52 16 


and  gas)  land  before,  on,  and  after  Jan. 
26, 1903,  the  date  when  the  survey  officially 
establishing  the  boundaries  of  the  section 
was  approved  by  the  Commissioner  of  the 
General  Land  Office.  55-534 

As  the  Department  retains  jurisdiction 
to  determine  whether  or  not  the  land  was 
known  mineral  at  the  date  of  survey 
thereof  and  the  question  is  open  and  un- 
adjudicated,  no  legal  impediment  is  seen 
in  the  applicant  for  mineral  patent  waiv- 
ing his  claim  under  the  title  from  the  State 
and  electing  to  take  title  under  the 
mining  laws  of  the  United  States.  If,  in 
the  case  where  cause  exists  to  set  aside 
a  patent  by  procedure  in  the  courts  and 
the  proceedings  may  be  avoided  by  sur- 
render of  the  patent  attacked,  a  fortiori, 
where  a  proceeding  in  the  Land  Depart- 
ment may  result  in  an  adjudication  ren- 
dering the  asserted  title  of  no  effect,  the 
proceeding  may  be  avoided  by  surrender- 
ing the  title  assailed.  56-68 

Evidence  of  the  existence  of  mineralized 
vein  held  insufficient  to  warrant  cancella- 
tion of  a  homestead  entry  made  under  2289 
Revised  Statutes.  Mere  proximity  of  val- 
uable mines,  without  a  showing  that  the 
veins  worked  intersect  the  claim,  is  insuf- 
ficient to  stamp  the  land  as  valuable  for 
mineral.  56-85 

Under  the  provisions  of  the  act  of  Feb. 
26,  1895  (28  Stat.  683),  a  section  of  land 
in  Montana  was  classified  in  April  1901  by 
the  Board  of  Mineral  Commissioners  as 
non-mineral  and  the  classification  ap- 
proved by  the  Secretary  on  July  22,  1902. 
Nov.  26,  1920,  the  Northern  Pacific  Rail- 
way Company  filed  an  indemnity  selection 
for  land  under  its  grant,  which  was  ap- 
proved. The  section  is  within  the  purview 
of  the  act  of  June  25,  1929  (46  Stat.  41), 
which  declared  a  forfeiture  of  the  rights 
claimed  by  the  railroad  to  certain  lands 
within  its  indemnity  limits  and  directed 
proceedings  in  the  courts  looking  to  the 
adjustment  of  the  railroad  rights.  Patent 
to  the  selection  was  withheld  in  conformity 
with  said  act,  to  await  final  determination 
of  the  suit  under  the  act  pending  between 
the  United  States  and  the  railroad,  in 
which  the  section  in  question  was  involved. 
The  section  was  included  within  the 
boundaries  of  a  national  forest  on  Oct. 
3,   1905.     A   mineral   application  for   the 
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land  was  filed  Sept.  27,  1934,  based  upon 
a  location  made  Apr.  24,  1929.  Held:  (1) 
That  under  the  settled  rule  that  the  min- 
eral character  of  land  claimed  under  a 
railroad  grant  may  be  determined  by  the 
Department  at  any  time  prior  to  the  issue 
of  a  patent  for  the  land,  that  the  Depart- 
ment was  not  precluded  from  canceling  the 
selection  for  the  reason  that  the  land  was 
mineral  in  character  although  the  selector 
had  complied  with  all  the  conditions  prece- 
dent resting  upon  him.  (2)  That  the  inclu- 
sion of  the  land  in  the  pending  suit  did  not 
suspend  the  jurisdiction  of  the  Department 
to  determine  whether  the  land  was  min- 
eral in  character.  (3)  That  by  the  force 
of  the  presumption  created  by  the  statute 
upon  approval  of  the  mineral  classification, 
the  land  must  be  regarded  as  nonmineral 
to  which  the  rights  of  the  railroad  at- 
tached under  its  grants,  unless  the  classi- 
fication was  shown  to  be  fraudulent.  (4) 
That  the  selection  should  have  been  re- 
jected for  the  reason  that  the  right  of  the 
railroad  grantee  to  the  land  was  forfeited 
by  the  act  of  June  25,  1920,  and  not  be- 
cause of  its  mineral  character.  56-201 

In  determining  whether  or  not  land  is 
of  mineral  (oil)  character,  as  contem- 
plated by  the  public  land  laws,  and,  there- 
fore, excepted  from  a  grant  of  public  land, 
knowledge  of  actual  mineral  content  need 
not  be  shown,  it  being  sufficient  if  known 
conditions  are  shown  from  which  mineral 
character    reasonably    can    be    inferred. 

57-142 

While,  without  more,  the  drilling  of  two 
dry  holes  on  a  section  of  public  land  would 
be  persuasive  evidence  of  the  absence  of 
oil  and  gas  to  the  depth  probed,  circum- 
stances showing  that  such  drilling  did  not 
produce  fair  test  wells  dispel  such  persua- 
sion. Drilling  of  two  holes  by  leading  oil 
companies  strongly  indicates  the  opinion 
of  experienced  oil  men  as  to  the  value  of 
the  section  for  oil.  57-142 

While  it  is  true  the  dismissal  of  a  con- 
test alleging  the  mineral  character  of  the 
land  is  not  an  award  of  the  land  to  the 
contested  applicant,  and  carries  no  impli- 
cation that  all  the  determinations  essen- 
tial to  the  passage  of  title  had  been  made, 
and  adjudications  by  the  land  department 
concerning  public  lands  are  not  a  bar  to  its 
jurisdiction  to  inquire  into  any  question 


affecting  rights  to  the  land  so  long  as  the 
legal  title  remains  in  the  Government,  the 
Department  has  repeatedly  held  that  its 
decision  holding  a  tract  of  land  to  be  either 
mineral  or  nonmineral  will  be  considered 
conclusive  as  to  the  period  covered  by  the 
hearing,  but  will  not  preclude  further  con- 
sideration of  the  character  of  the  land 
based  on  subsequent  explorations  and 
development.  57-252 

Mere  allegations  to  the  effect  that  the 
land  granted  for  school  purposes  was  min- 
eral in  character  and  that  the  title  there- 
fore did  not  pass  to  the  State,  unsupported 
by  substantial  evidence  rebutting  the  pre- 
sumption that  the  title  had  passed  to  the 
State  as  nonmineral  land,  will  not  warrant 
this  Department  to  entertain  proceedings 
for  a  determination  of  the  mineral  charac- 
ter of  the  land.  57-348 

This  Department  has  jurisdiction  to 
make  conclusive  determinations  respecting 
the  known  mineral  character  of  school 
lands  at  the  effective  date  of  the  grant. 
Such  determinations,  however,  will  be 
made  only  pursuant  to  the  function  con- 
ferred on  the  Secretary  of  the  Interior  by 
the  act  of  June  21,  1934  (48  Stat.  1185,  43 
U.S.C.  871a),  or  to  his  functions  (a)  of 
determining  whether  the  title  to  any  lands 
which  clearly  were  excepted  from  the  act 
of  1927  had  passed  or  failed  to  pass  under 
the  original  school  grant  where  sufficient 
evidence  had  been  shown  to  rebut  the  pre- 
sumption that  the  title  had  passed  under 
the  original  school  land  grant,  or  (b)  of 
passing  on  any  dispute  as  to  whether  or 
not  any  of  the  circumstances  enumerated 
in  the  act  of  1927  actually  existed  or  were 
sufficient  to  prevent  the  title,  which  other- 
wise would  pass  under  that  act,  from 
passing  thereunder.  A  request  that  this 
Department  determine  the  known  mineral 
character  of  the  land,  unrelated  to  any  of 
the  above-enumerated  functions  of  this 
Department,  is  merely  a  request  for  an  ad- 
visory opinion  which  this  Department  will 
not  usually  render.  A  conclusive  deter- 
mination of  the  question  may  be  made  by 
this  Department  either  upon  application  of 
the  State  under  the  act  of  1934  or  in  those 
other  instances  above  set  forth.         57-349 

Lands  having  a  mineral  classification 
made  by  a  board  of  commissioners  under 
authority  of  the  act  of  Feb.  26,  1895  (28 
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Stat.  683),  approved  by  the  Secretary  of 
the  Interior  and  never  revoked  are  prima 
facie  mineral  lands  and  as  such  are  not 
subject  to  selection  under  forest  lieu  legis- 
lation or  proper  for  acquisition  in  satis- 
faction of  an  outstanding  substitute  ex- 
change right  under  section  7  of  the  Taylor 
Act  (48  Stat.  1269).  58-272 

In  determining  whether  land  was  of 
known  mineral  (sodium)  character,  as 
contemplated  by  the  Mineral  Leasing  Act, 
and,  therefore,  excepted  from  location  and 
disposition  under  the  mining  laws,  all  that 
is  required  is  that  such  competent  evi- 
dence show  that  the  lands  were  known  to 
be  valuable  for  sodium  when  the  attempted 
location  under  the  mining  laws  was  made, 
that  is,  that  the  known  conditions  at  that 
time  were  such  as  reasonably  to  engender 
the  belief  that  the  lands  contained  sodium 
borates  in  such  quantity  and  of  such  qual- 

j  ity  as  would  render  their  extraction  profit- 
able and  justify  expenditures  to  that  end. 

58-426 
Land  not  returned  as  mineral  is  prima 
facie  subject  to  be  entered  under  the  laws 
applicable  to  entry  of  agricultural  land, 
and  the  burden  is  on  a  mineral  claimant 
to  contest  the  homestead  application  and 

\   show  the  contrary.  58-475 

The  Director  of  the  Geological  Survey  is 
the  official  expert,  expressly  entrusted  by 
Congress  with  the  "classification  of  the 
public  lands  and  examination  of  the  geo- 
logical structure,  mineral  resources,  and 

I  products  of  the  national  domain."  Act  of 
Mar.  3,  1879,  sec.  1  (20  Stat.  377,  394;  43 
U.S.C.  31)  ;  see  30  CFR,  Part  201.  59-239 
Deposits  of  bat  guano  found  in  caves  on 
the  Papago  Indian  Reservation,  which  is 
subject  to  exploration  and  location  under 
the  existing  mining  laws  of  the  United 
States,  are  properly  classifiable  as  mineral 
in  character.  The  lands  containing  such 
deposits  are  subject  to  location  and  entry 
under  the  act  of  Aug.  28,  1937  (50  Stat. 
862;  25  U.S.O.  463),  and  the  deposits  are 
therefore  not  subject  to  disposition  by  the 
Papago  Tribal  Council.  60-45 

III.  LEASES 

Regulations  of  Jan.  3,  1927,  leases  of 
gold,  silver,  and  quicksilver  on  private 
land  grants  under  act  of  June  8,  1926  (44 
Stat.  710).     (Cir.  No.  1107.)  52-20 


The  Mineral  Leasing  Act  provides  that 
the  permittee,  upon  the  establishment  of 
the  required  facts  shall  be  granted  a  lease, 
but  does  not  contemplate  that  he  has  ac- 
quired a  vested  right  to  a  particular  form 
of  lease  as,  for  instance,  that  form  in  use 
at  the  date  a  prospecting  permit  was 
granted  to  him.  55-190 

The  Mineral  Leasing  Act  for  Acquired 
Lands  and  regulations  of  the  Department 
of  the  Interior  issued  in  its  implementa- 
tion are  not  applicable  to  the  leasing  of 
uranium  on  acquired  lands  of  the  United 
States.  61-444 

The  regulations  of  the  Department  of 
the  Interior  governing  applications  for 
uranium  leases  on  acquired  land  of  the 
United  States  do  not  require  any  particu- 
lar method  of  land  description.  6L444 

Where  an  application  for  an  acquired- 
land  uranium  lease  on  unsurveyed  land 
describes  the  land  by  protraction  of  the 
public-land  survey,  the  application  is  not 
ineffective  because  of  inadequate  land  de- 
scription, where  the  northwest  and  south- 
west corners  of  a  surveyed  section  of  pub- 
lic land  less  than  a  mile  and  a  half  to  the 
east  were  monumented  in  the  field  only  25 
years  previously ;  and  a  lease  issued  pur- 
suant to  such  an  application  will  not  be 
canceled  in  order  to  issue  a  lease  to  a  sub- 
sequent applicant  who  described  a  conflict- 
ing area  by  metes  and  bounds.  61-444 

IV.  MINERAL  RESERVATION 

Issuance  by  the  Government  of  a  surface 
patent  pursuant  to  the  act  of  July  17,  1914 
(38  Stat.  509),  cannot  effect  a  forfeiture 
of  the  property  right  of  a  locator  to  the 
minerals  in  the  land,  where  his  location, 
otherwise  lawful,  was  made  subsequent  to 
the  date  of  that  act  and  while  the  land  was 
at  the  time  of  location  within  a  subsisting 
unrestricted,  but  unperfected  homestead 
entry.  52-197 

The  word  "oil"  as  used  in  the  act  of 
July  17,  1914  (38  Stat.  509),  includes  oil 
shale,  and  a  recital  in  a  patent  issued  pur- 
suant to  that  act,  reserving  to  the  United 
States  all  the  oil  and  gas  in  the  land  pat- 
ented, is  sufficient  to  reserve  the  oil  shale 
deposits.  52-329 

The  mineral  reservation  contained  in  the 
last  proviso  to  the  act  of  Mar.  8,  1922  (42 
Stat.   414),   is  a   covenant  running  with 
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the  land,  and  is  applicable  to  lands  within 
an  abandoned  or  forefeited  railroad 
right-of-way  that  have  become  vested  in 
a  municipality  under  one  of  the  provisions 
of  that  act,  notwithstanding  that  deeds 
executed  by  the  municipality  conveying 
these  lands  fail  to  make  such  reservation. 

52-743 

Lands  the  surface  of  which  is  open  to 
entry  under  the  act  of  June  22, 1910,  or  the 
act  of  July  17,  1914,  the  mineral  deposits 
denned  therein  being  reserved  to  the 
United  States,  unless  otherwise  reserved, 
are  to  be  construed  as  reserved  only  to  the 
extent  of  the  defined  minerals  and  un- 
reserved insofar  as  the  surface  is  con- 
cerned. Lands  having  this  status  at  the 
date  of  the  Executive  order  of  Nov.  26, 
1934,  were  reserved  by  that  order,  and  are 
not  now  open  to  entry,  except  where  valid 
rights  existed  at  the  date  of  the  order, 
which  rights  must  be  protected.         55-211 

Section  5  of  the  act  of  Mar.  3,  1887  (24 
Stat.  556),  does  not  confer  a  vested  right. 
It  does  not  confirm  any  title  but  simply 
grants  a  privilege.  The  act  of  July  17,  1914 
(38  Stat.  509),  modifies  section  5  of  the 
act  of  Mar.  3,  1887,  so  that  any  person  now 
applying  under  the  latter  act  to  purchase 
land  actually  or  prospectively  valuable  for 
oil  or  gas  must  consent  to  reservation  of 
oil  or  gas  deposits  to  the  United  States. 

56-44 

It  is  unnecessary  to  decide  whether  Val- 
entine scrip  may  be  located  upon  mineral 
land  upon  the  filing  of  a  mineral  waiver 
under  the  agricultural  surface  entry  act  of 
July  17,  1914  (38  Stat.  509),  when  other 
reasons  exist  for  not  classifying  the  land 
sought  as  suitable  for  scrip  location. 

59-176 

In  view  of  assurances  from  the  Depart- 
ment of  Agriculture  that  that  Department 
interpreted  the  Louisiana  law  of  servitude 
as  being  inapplicable  to  mineral  reserva- 
tions made  by  vendors  of  land  to  the 
United  States,  and  that  the  Department 
contracted  for  the  purchase  of  land  on  the 
basis  that  the  vendors  could  reserve  the 
minerals  for  over  10  years  and  assured 
such  vendors  that  such  reservations  would 
be  honored  for  the  full  period,  this  Depart- 
ment will  give  recognition  to  the  mineral 
reservations  for  their  full  period.     59-523 


Under  Louisiana  law  the  reservation  by 
a  vendor  of  mineral  rights  in  lands  sold 
creates  only  a  servitude  in  the  land  which 
is  extinguished  if  not  exercised  by  the 
vendor  within  10  years,  even  though  the 
reservation  is  expressly  made  for  periods 
in  excess  of  10  years.  59-523 

Where  land  had  been  withdrawn  as 
mineral  land  before  it  was  patented  and 
the  United  States  retained  the  mineral 
rights  in  patenting  the  land,  the  owner  of 
the  surface  has  no  preference  right  to  a 
mineral  lease  under  section  20  of  the 
Mineral    Leasing    Act.     (41     Stat.    437). 

00-109 

V.  NONMINERAL  ENTRIES 

A  final  certificate  and  patent  for  non- 
mineral  entry  need  not  contain  a  reference 
to  section  29  of  the  leasing  act  of  Feb.  25, 
1920,  if  the  oil  and  gas  claim  to  the  land 
has  been  finally  eliminated  prior  to  the  is- 
suance of  the  final  certificate,  notwith- 
standing that  the  reservation  required  by 
the  act  of  July  17,  1914,  or  other  like  reser- 
vation such  as  that  contained  in  the  stock- 
raising  homestead  act  be  retained.  In- 
structions, Dec.  3,  1929.  (Instructions  of 
July  2,  1925,  51  L.D.  166,  modified.) 

52-732 

The  proper  procedure  in  cases  of  non- 
mineral  entries  where,  after  the  submis- 
sion of  acceptable  final  proof,  the  Geologi- 
cal Survey  classifies  the  land  as  known  to 
be  valuable  for  oil  and  gas  as  of  the  date  of 
final  proof,  is  to  allow  the  entrymen  thirty 
days  to  furnish  consent  under  the  act  of 
July  17,  1914  (38  Stat.  509),  or  to  apply 
for  reclassification  of  the  land  as  nonmin- 
eral,  submitting  a  showing  therewith,  and 
to  apply  for  a  hearing  if  reclassification  be 
denied,  in  which  latter  event  the  burden 
will  be  upon  the  Government  to  prove  that 
the  land  was  known  to  be  valuable  for  oil 
and  gas  at  the  date  of  final  proof.  (Re- 
voked 55  I.D.  111).  53-41 

Regulations  of  June  13,  1933,  agricul- 
tural entry  of  lands  withdrawn,  classified, 
or  reported  as  valuable  for  sodium,  and/or 
sulphur  (Cir.  No.  1303).  54-227 

An  agricultural  application  for  a  frac- 
tional part  of  a  legal  subdivision  of  land 
classified  as  agricultural  will  not  be 
allowed  where  the  remaining  part  is  cov- 
ered by  a  surveyed  mining  claim  for  which 
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no  application  for  patent  has  been  filed, 
unless  the  agricultural  applicant  submits 
a  satisfactory  affidavit,  corroborated  by 
two  witnesses,  showing  that  the  land 
within  the  mining  location  is  in  fact  min- 
eral in  character,  or  following  an  adjudi- 
cation that  the  mining  claim  wras  valid 
from  the  evidence  adduced  in  a  contest  pro- 
ceeding between  the  agricultural  and  min- 
eral claimant,  as  prescribed  in  sections 
101,  105-108,  of  the  General  Mining 
Regulations.  54-228 

Instructions  of  Sept.  22,  1933,  regarding 
agricultural  entry  of  lands  withdrawn  as 
valuable    for    minerals   subject   to    lease. 

54-305 

Copper  and  iron  veins  exposed  on  the 
surface  of  land  inducing  a  surmise  that 
they  were  more  or  less  certain  indicia  of 
the  presence  of  valuable  copper  deposits  in 
underlying  but  unexplored  formations  of 
limestone  are  insufficient  to  impute  a 
fraudulent  intent  to  the  State  to  acquire 
valuable  mineral  lands  under  selections 
made  thereof  under  its  grant  of  non- 
mineral  lands.  54-475 

Under  the  provisions  of  the  act  of 
Feb.  26,  1895  (28  Stat.  683),  a  section 
of  land  in  Montana  was  classified  in  April 
1901  by  the  Board  of  Mineral  Commission- 
ers as  nonmineral  and  the  classification 
approved  by  the  Secretary  on  July  23.  1902. 
Nov.  26,  1920,  the  Northern  Pacific 
Railway  Company  filed  an  indemnity  selec- 
tion for  the  land  under  its  grant,  which 
was  approved.  The  section  is  within  the 
purview  of  the  act  of  June  25,  1929  (46 
Stat.  41),  which  declared  a  forfeiture  of 
the  rights  claimed  by  the  railroad  to  cer- 
tain lands  within  its  indemnity  limits  and 
directed  proceedings  in  the  courts  looking 
to  the  adjustment  of  the  railroad  rights. 
Patent  to  the  selection  wTas  withheld  in 
conformity  with  said  act  to  await  final  de- 
termination of  the  suit  under  the  act  pend- 
ing between  the  United  States  and  the 
railroad,  in  which  the  section  in  question 
was  involved.  The  section  was  included 
within  the  boundaries  of  a  national  forest 
on  Oct.  3,  1905.  A  mineral  application 
for  the  land  was  filed  Sept.  27,  1934, 
based  upon  a  location  made  Apr.  24,  1929. 
Held:  (1)  That  under  the  settled  rule  that 
the  mineral  character  of  land  claimed 
under  a  railroad  grant  may  be  determined 


by  the  Department  at  any  time  prior  to  the 
issue  of  a  patent  for  the  land,  that  the 
Department  was  not  precluded  from  can- 
celing the  selection  for  the  reason  that  the 
land  was  mineral  in  character  although 
the  selector  had  complied  with  all  the  con- 
ditions precedent  resting  upon  him.  (2) 
That  the  inclusion  of  the  land  in  the  pend- 
ing suit  did  not  suspend  the  jurisdiction  of 
the  Department  to  determine  whether  the 
land  was  mineral  in  character.  (3)  That 
by  the  force  of  the  presumption  created  by 
the  statute  upon  approval  of  the  mineral 
classification,  the  land  must  be  regarded  as 
nonmineral  to  which  the  rights  of  the  rail- 
road attached  under  its  grants,  unless  the 
classification  was  shown  to  be  fraudulent. 
(4)  That  the  selection  should  have  been 
rejected  for  the  reason  that  the  right  of 
the  railroad  grantee  to  the  land  was  for- 
feited by  the  act  of  June  25",  1920,  and  not 
because  of  its  mineral  character.      56-201 

VI.  PROSPECTING  PERMITS 

Permits  may  be  issued  to  prospect  for 
different  minerals  upon  the  same  lands 
concurrently.  52-44 

Instructions  of  Dec.  1,  1928,  expiration 
of  prospecting  permits  (potash,  sodium, 
coal,  oil  and  gas),  acts  of  Oct.  2,  1917  (40 
Stat.  297),  Feb.  25,  1920  (41  Stat.  437), 
and  Feb.  7,  1927  (44  Stat.  1057).  (Cir. 
926,  50  L.D.  364,  revised.)  52-516 

Instructions  of  Apr.  4,  1932,  applications 
for  oil  and  gas  prospecting  permits  sub- 
ject to  unit  operation.  53-640 

Instructions  of  Apr.  5,  1932,  oil  and  gas 
prospecting  permits  subject  to  unit  opera- 
tion. 53-643 

Expenditures  in  connection  with  the  land 
made  by  an  applicant  for  permit  before 
the  granting  thereof  are  at  his  own  risk 
and  establish  no  equity  obligating  the  De- 
partment to  grant  a  permit.  55-13 

The  mere  filing  of  an  application  for  a 
prospecting  permit  does  not  give  the  appli- 
cant any  right  as  against  the  Government, 
but  merely  a  prior  right  over  any  subse- 
quent applicant,  the  Department  involved 
being  under  no  obligation  to  issue  a  per- 
mit if  it  is  in  the  general  interest  that 
no  permit  be  issued.  55-13 

The  question  whether  a  body  of  water 
within  a  State  is  navigable  or  nonnavi- 
gable  is  a  Federal  and  not  a  local  one. 
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When  an  application  for  a  prospecting 
permit  or  lease,  under  the  Mineral  Leasing 
Act,  of  land  underlying  a  body  of  water  in 
a  State  is  filed,  the  first  question  to  be  de- 
cided is  whether  or  not  such  body  of  water 
is  non-navigable.  Title  to  the  bed  of  a 
navigable  body  of  water  is  vested  in  the 
States.  56-88 

While  prior  to  the  issuance  of  a  permit 
any  person  who  has  an  interest  is  allowed 
to  submit  evidence  against  the  issuance  of 
the  permit,  the  permit  must  not,  after  its 
issuance,  be  placed  in  jeopardy  in  a  col- 
lateral proceeding  instituted  by  a  third 
person  claiming  that  no  permit  should  have 
been  issued  in  the  case  because  no  pros- 
pecting was  necessary  to  establish  the  coal 
character  of  the  land.  59-239 

The  filing  of  an  application  for  a  permit 
to  prospect  for  minerals  is  merely  a  re- 
quest that  a  permit  be  granted  and  does 
not  constitute  a  sale  or  disposition  of  the 
land  which  would  prevent  the  State  of 
Utah  from  acquiring  the  title  to  a  school 
section  under  its  basic  school-land  grant. 

60-1 
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I.  GENERALLY 

Section  37  of  the  act  of  Feb.  25,  1920, 
affords  notice  to  all  persons  interested  in 
mineral  locations  containing  minerals  men- 
tioned therein  of  the  conditions  under 
which  they  may  maintain  their  claims  and 
protect  the  deposits  claimed  from  the  op- 
eration of  the  act.  52-282 

Section  37  of  the  leasing  act  of  Feb.  25, 
1920,  was  in  effect  a  withdrawal  of  lands 
containing  the  minerals  specified  therein 
from  location  and  entry  under  the  general 
mining  laws,  and  was  for  a  public  purpose. 

52-282 

The  concluding  words  of  section  37  of 
the  leasing  act,  "which  claims  may  be  per- 
fected under  such  laws,  including  dis- 
covery," do  not  indicate  that  mining 
claims  having  imperfections  other  than 
lack  of  discovery  are  excepted  from  the  op- 
eration of  the  act.  52-296 


The  Mineral  Leasing  Act  confers  upon 
the  Secretary  of  the  Interior  full  power  to 
determine  all  questions  of  law  and  fact 
essential  to  the  awarding  of  leases  there- 
under, and  a  lease,  once  granted,  is  be- 
yond recall  by  him;  thereafter  the  De- 
partment is  without  jurisdiction  to  review 
his  action  and  the  lease  is  subject  to  can- 
cellation only  in  the  Federal  courts. 

53-205 

The  Mineral  Leasing  Act  conferred  upon 
the  Secretary  of  the  Interior  full  power  to 
administer  that  act  and  clearly  in  its  ad- 
ministration it  is  his  duty  to  determine 
what  lands  are  subject  to  lease  and  what 
lands  are  within  the  exception  of  valid 
claims.  53-213 

The  authority  granted  the  Secretary  of 
the  Interior  by  section  28  of  the  act  of 
Feb.  25,  1920  (41  Stat.  437)  to  promulgate 
regulations  to  govern  the  use  of  rights-of- 
way  through  public  lands  for  pipeline  pur- 
poses includes  regulation  of  the  pipelines, 
the  right-of-way  being  granted  for  "pipe- 
line purposes",  and  the  only  use  of  the 
right-of-way  contemplated  by  the  statute 
being  use  for  a  pipeline.  54-^65 

The  inclusion  in  the  act  of  Feb.  25,  1920 
(41  Stat.  437),  of  the  express  condition 
that  the  pipelines  provided  for  must  be 
operated  as  common  carriers  does  not  ex- 
clude, by  implication,  other  control  over 
the  pipelines,  but  was  intended  merely 
to  direct  the  exercise  of  the  discretion  of 
the  Secretary  of  the  Interior  on  one  par- 
ticular feature,  leaving  him  freedom  of 
discretion  over  the  other  elements  of  reg- 
ulation as  to  the  use  of  the  pipeline. 

54-465 

Under  section  32  of  the  act  of  Feb.  25, 
1920  (41  Stat.  437),  the  Secretary  of  the 
Interior  is  authorized  to  do  any  and  all 
things  necessary  to  carry  out  and  accom- 
plish the  purposes  of  the  act.  Held,  a 
stipulation  which  requires  that  an  appli- 
cant for  a  pipeline  right-of-way  across 
public  lands  shall  agree  to  purchase  and/or 
transport  oil  or  gas  available  on  Govern- 
ment lands  in  the  vicinity  of  its  pipeline 
or  gathering  branches,  without  discrimina- 
tion as  between  Government  lands  and 
lands  of  others,  and  in  such  ratable  pro- 
portions as  may  be  satisfactory  to  the  Sec- 
retary of  the  Interior,  is  within  the  pur- 
view of  this  statute.  54-465 
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As  used  in  section  14  of  the  Mineral 
Leasing  Act  of  Feb.  25,  1920  (31  Stat. 
437),  the  expression  "compact"  relates  to 
squares,  so  that,  to  be  "compact",  the  se- 
lection of  primary  lease  acreage  must  be 
in  the  form  of  a  square  wherever  possible, 
and  where  that  is  not  possible,  a  rectangle 
or  approximate  rectangle  approaching  as 
nearly  as  possible  a  square  would  conform 
to  the  statutory  requirement.  55-382 

It  is  a  reasonable  assumption  that  Con- 
gress, in  changing  the  wording  of  section 
14  of  the  Mineral  Leasing  Act  by  inserting 
the  word  "reasonably"  before  the  word 
"compact"  in  the  act  of  Aug.  21,  1935 
(49  Stat.  674),  was  aware  of  and  had  in 
mind  the  construction  placed  by  the  De- 
partment upon  the  word  "compact"  in 
connection  with  the  selection  of  primary 
lease  acreage  under  the  Mineral  Leasing 
Act,  and  in  adding  the  word  "reasonably" 
did  so  with  a  view  to  allowing  the  lease 
applicant  more  latitude  of  choice  in  mak- 
ing his  mineral  selection.  55-382 

The  act  of  Aug.  21,  1935  (49  Stat.  674) 
plainly  contemplates  the  discontinuance  of 
the  existing  permit  system  provided  for  in 
the  Mineral  Leasing  Act,  and  consequently 
the  amendment  to  section  14  thereof  con- 
tained in  the  act  of  Aug.  21,  1935,  by  in- 
serting the  word  "reasonably"  before  the 
word  "compact",  can  apply  only  to  cases 
in  which  leases  are  applied  for  under  ex- 
isting permits  or  allowable  pending  ap- 
plications for   permits.  55-383 

Where  an  employee  of  the  Department 
obtained  an  oil  and  gas  lease  and,  upon 
order  to  show  cause  why  it  should  not 
therefore  be  canceled,  he  and  his  assignees 
procured  the  Department's  approval  to  his 
assignment  of  the  lease  by  concealing  and 
misrepresenting  material  facts  with  re- 
spect to  his  interests  in  the  lease,  the  ap- 
proval is  subject  to  revocation,  and  the 
lease  is  subject  to  cancellation.  Under 
such  circumstances,  it  is  unnecessary  to 
consider  whether  the  approval  of  the  as- 
signment was  warranted  in  the  first  place. 
The  cancellation  will  be  effected  in  ac- 
cordance with  section  31  of  the  Mineral 
Leasing  Act,  as  amended  (act  of  Aug.  8, 
1946,  sec.  9,  60  Stat.  950,  956).  59-371 

Section  20  of  the  Mineral  Leasing  Act 
does  not  apply  to  those  whose  rights  as 
patentees    or    entrymen    originated   after 


Feb.  25,  1920  (41  Stat.  437),  or  to  those 
whose  rights  as  assignees  originated  after 
Jan.  1,  1918.  Consequently,  a  person  who 
acquired  the  surface  title  to  the  public 
lands  in  the  Oklahoma  panhandle  south  of 
the  Cimarron  base  line  by  a  patent  under 
a  1946  statute  is  not  eligible  to  claim,  on 
the  basis  of  that  surface  title,  the  benefits 
of  section  20.  60-184 

II.  APPLICABILITY 

Mineral  deposits  that  are  within  the  pur- 
view of  the  leasing  act,  in  lands  covered 
by  mining  locations,  become,  upon  default 
in  maintenance  of  such  claims,  subject  to 
disposition  under  that  act,  and  subsequent 
resumption  of  work  thereon  does  not  serve 
to  divest  the  Government  of  its  proprietary 
title,  nor  does  the  fact  that  work  is  re- 
sumed prior  to  the  initiation  of  adverse 
proceedings  to  determine  the  validity  of 
a  claim  operate  as  an  estoppel  against  the 
Government.  52-296 

In  determining  whether  land  was  of 
known  mineral  (sodium)  character,  as 
contemplated  by  the  Mineral  Leasing  Act, 
and,  therefore,  excepted  from  location  and 
disposition  under  the  mining  laws,  all  that 
is  required  is  that  such  competent  evidence 
show  that  the  lands  were  known  to  be 
valuable  for  sodium  when  the  attempted 
location  under  the  mining  laws  was  made, 
that  is,  that  the  known  conditions  at  that 
time  were  such  as  reasonably  to  engender 
the  belief  that  the  lands  contained  sodium 
borates  in  such  quantity  and  of  such 
quality  as  would  render  their  extraction 
profitable  and  justify  expenditures  to  that 
end.  58-426 

III.  LANDS  SUBJECT  TO 

A  coal-land  application  for  land  that 
presumptively  passed  under  a  school-land 
grant  is  not  a  "valid  claim'"  within  the  pur- 
view of  the  saving  clause  of  the  leasing  act 
of  Feb.  25,  1920  (41  Stat.  437).        52-503 

The  unentered  surplus  lands  within  the 
Flathead  Indian  Reservation,  Montana, 
which  have  been  opened  to  entry  and  sale, 
are  not  public  lands  or  lands  owned  by  the 
United  States  within  the  purview  of  the 
leasing  act  of  Feb.  25,  1920  (41  Stat. 
347)  and  are  not,  therefore,  subject  to  the 
operation  of  that  act.  Peter  Fredericksen 
(48L.D.  440).  53-154 
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Under  the  saving  clause  in  section  37 
of  the  leasing  act  maintenance  of  a  mining 
claim  is  the  test  of  validity,  not  merely 
the  status  of  the  claim  at  the  date  of 
the  act,  and  the  Land  Department  may 
challenge  the  validity  of  the  claim  for  de- 
fault in  assessment  work  at  any  time  prior 
to  a  resumption  of  work  and  if  the  default 
is  established  the  land  becomes  subject  to 
the  operation  of  that  act.  53-214 

The  Executive  withdrawal  order  of  Nov. 
26,  1934,  does  not  prevent  the  granting  of 
permits  and  leases  under  the  Mineral 
Leasing  Act  of  Feb.  25, 1920,  since  that  act, 
with  certain  specified  exceptions,  is  opera- 
tive within  reserved  areas,  and  for  the 
further  reason  that  the  Taylor  Grazing  Act 
expressly  disclaims  the  purpose  of  interfer- 
ing with  such  use.  Nor  does  the  Executive 
order  affect  rights-of-way  or  other  rights 
granted  within  reserved  areas,  provided 
the  use  for  which  the  right  is  granted  shall 
not  be  inconsistent  with  the  purpose  of 
the  reservation.  55-211 

Lands  beneath  the  waters  of  a  nonnavi- 
gable  lake  which  is  surrounded  by  tracts 
which  have  been  patented  by  the  Govern- 
ment are  not  subject  to  oil  and  gas  pros- 
pecting under  the  terms  of  the  Mineral 
Leasing  Act  of  Feb.  25,  1920.  55-311 

The  mineral  deposits  in  ceded  Ute  In- 
dian lands  withdrawn  from  disposal  by  de- 
partmental order  of  Sept.  19,  1934  (54  I.D. 
559)  under  authority  of  the  Wheeler- 
Howard  Act,  Indian  Reorganization  Act 
of  June  18,  1934  (48  Stat.  984),  for  pos- 
sible restoration  to  tribal  ownership,  are 
removed  from  the  operation  of  the  Mineral 
Leasing  Act  of  Feb.  25,  1920,  where  the 
lands  are  embraced  in  an  unperfected 
homestead  entry  under  the  stock-raising 
homestead  act.  56-3 

Under  section  17  of  the  Mineral  Leasing 
Act,  as  amended  by  the  act  of  Aug.  21, 
1935,  the  Secretary  of  the  Interior  has  the 
authority  to  reject  applications  for  oil  and 
gas  leases  of  lands  which  cannot  reason- 
ably be  regarded  as  having  any  value  for 
oil  or  gas.  56-293 

The  act  of  June  13,  1933  (48  Stat.  139, 
ch.  70,  16  U.S.C.  (1940  ed.)  447),  which  ex- 
tended to  lands  in  the  Death  Valley  Na- 
tional Monument  the  laws  known  as  the 
"mining  laws  of  the  United  States,"  did 


not  extend  thereto  the  provisions  of  the 
Mineral  Leasing  Act  of  1920.  58-21 

Lands  acquired  by  War  Department  for 
specific  public  purposes,  as  distinguished 
from  the  public  domain,  are  not  subject  to 
lease  under  the  Mineral  Leasing  Act,  and 
the  Department  of  the  Interior  has  no  ju- 
risdiction over  and  cannot  issue  oil  and 
gas  leases  to  such  lands  even  though  the 
lands  so  acquired  were  at  one  time  part 
of  the  public  domain.  58-523 

The  Mineral  Leasing  Act  of  Feb.  25, 
1920,  as  amended  (41  Stat.  437 ;  30  U.S.C. 
181  et  seq.),  does  not  authorize  the  issu- 
ance of  oil  and  gas  leases  with  respect  to 
the  submerged  lands  below  low  tide  off 
the  coasts  of  the  United  States  and  out- 
side the  inland  waters  of  the  States. 

60-26 

Applications  for  oil  and  gas  leases  on 
submerged  lands  lying  below  ordinary  low 
watermark  in  the  3-mile  marginal  belt  of 
the  Pacific  Ocean  must  be  denied  because 
such  lands  are  not  subject  to  disposition 
under  the  Mineral  Leasing  Act  of  Feb.  25, 
1920  (41  Stat.  437,  as  amended;  30  U.S.C. 
181  et  seq.).  60-51 

Applications  for  oil  and  gas  leases  under 
the  Mineral  Leasing  Act  of  Feb.  25,  1920 
(41  Stat.  437,  as  amended;  30  U.S.C.  181 
et  seq.),  on  tidelands  and  lands  which  un- 
derlie the  inland  waters  of  California 
must  be  denied  because  the  Federal  Gov- 
ernment does  not  claim  to  own  any  interest 
in  such  lands.  60-51 

An  entry  of  public  land  under  the  laws 
of  the  United  States  segregates  the  land 
from  the  public  domain,  appropriates  it  to 
private  use,  and  withdraws  it  from  sub- 
sequent entry  or  acquisition  until  the  prior 
entry  is  officially  canceled  and  removed. 
The  same  rule  applies  to  applications  filed 
under  the  Mineral  Leasing  Act  of  Feb.  25, 
1920  (41  Stat.  437),  as  amended  (30  U.S.C. 
181  et  seq.).  60-101 

Minerals  restored  to  an  Indian  tribe  are 
not  subject  to  disposition  under  the  Mineral 
Leasing  Act  (30  U.S.C.  181  et  seq.). 

60-174 

Lands  in  the  Oklahoma  panhandle  south 
of  the  Cimarron  base  line  and  north  of  the 
Texas  State  boundary  line  are  public  lands 
of  the  United  States,  the  surface  title  of 
which  may,  under  the  act  of  Aug.  7,  1946 
(60  Stat.  872),  be  patented  under  certain 
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conditions,  the  minerals  being  disposable 
"under  applicable  laws."  The  Mineral 
Leasing  Act  of  Feb.  25,  1920  (30  U.S.C. 
181),  is  one  of  the  "applicable  laws"  under 
which  these  minerals  may  be  disposed  of 
by  the  United  States.  60-184 

Section  2  of  the  act  of  June  25,  1910  (36 
Stat.  847),  has  no  application  to  one  who 
goes  upon  the  public  lands  under  a  lease 
issued  pursuant  to  the  Mineral  Leasing 
Act.  60-208 

The  Mineral  Leasing  Act  of  1920  (30 
U.S.C.  181)  is  not  applicable  to  the  ceded 
but  undisposed-of  lands  of  the  Shoshone 
or  Wind  River  Indian  Reservation. 

60-417 

The  phrase  "lands  *  *  *  owned  by  the 
United  States,"  as  used  in  the  Mineral 
Leasing  Act  of  1920  (30  U.S.C.  181),  refers 
only  to  lands  in  which  all  rights  are  held 
by  the  United  States,  including  the  unre- 
stricted right  to  use  or  dispose  of  the  pro- 
ceeds derived  from  the  use  of  such  lands. 

60-117 

An  invalid  withdrawal  of  lands  did  not 
prevent  otherwise  proper  entries  from  be- 
ing made  on  the  lands.  61-77 

Lands  to  which  the  United  States  holds 
only  the  bare  legal  title  are  not  subject 
to  leasing  under  the  Mineral  Leasing  Act. 

61-77 

By  virtue  of  administrative  interpreta- 
tion, accepted  and  confirmed  by  Congress, 
the  Mineral  Leasing  Act  of  1920  is  inap- 
plicable to  oil  and  gas  deposits  underlying 
railroad  rights-of-way  acquired  pursuant 
to  the  act  of  Mar.  3,  1875.  61-93 

Title  to  land  formed  by  accretion  to  pub- 
lic land  which  extends  across  the  former 
bed  of  a  river  to  the  record  position  of  land 
disposed  of  when  it  was  on  the  opposite 
bank  vests  in  the  United  States  and  as  pub- 
lic land  is  thereafter  subject  to  disposition 
under  the  Mineral  Leasing  Act.        61-327 

Where  it  appears  possible  that  an  ap- 
plicant for  a  right-of-way  for  a  natural 
gas  pipeline  across  public  land,  who  filed 
his  application  before  the  act  of  Aug.  12, 
1953  (67  Stat.  557),  was  approved,  and 
who  has  refused  to  file  a  common-carrier 
stipulation,  may  be  exempted  by  that  act 
from  the  common-carrier  provision  of  sec- 
tion 28  of  the  Mineral  Leasing  Act,  but  the 
record  does  not  so  show,  the  case  will  be 
remanded  to  the  Bureau  of  Land  Manage- 


ment with  instructions  to  allow  the  appli- 
cant 60  days  to  make  such  showing. 

61-403 
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I.   GENERALLY 

Where  land  is  granted  by  United  States 
without  reservation  of  oil  and  gas,  appli- 
cations for  lease  on  such  land  under  the 
Mineral  Leasing  Act  (act  of  Feb.  25,  1920, 
41  Stat.  437,  30  U.S.C.  181,  et  seq.,  as 
amended)   are  properly  denied.         58-522 

In  view  of  assurances  from  the  Depart- 
ment of  Agriculture  that  that  Department 
interpreted  the  Louisiana  law  of  servitude 
as  being  inapplicable  to  mineral  reserva- 
tions made  by  vendors  of  land  to  the 
United  States,  and  that  the  Department 
contracted  for  the  purchase  of  land  on  the 
basis  that  the  vendors  could  reserve  the 
minerals  for  over  10  years  and  assured 
such  vendors  that  such  reservations  would 
be  honored  for  the  full  period,  this  Depart- 
ment will  give  recognition  to  the  mineral 
reservations  for  their  full  period.     59-523 

The  Mineral  Leasing  Act  for  Acquired 
Lands  merely  grants  to  the  Secretary  of 
the  Interior  a  permissive  power  to  issue 
leases  on  the  lands  that  are  subject  to  the 
act ;  and,  therefore,  the  determination  as  to 
whether  lands  of  the  Natchez  Trace  Park- 
way will  or  will  not  be  leased  under  that 
act  is  discretionary  with  the  Secretary. 

60-441 

II.  LANDS  SUBJECT  TO 

Lands  acquired  in  connection  with  the 
public  works  program  under  the  National 
Industrial  Recovery  Act  may  be  leased  by 
the  Secretary  of  the  Interior  for  the  devel- 
opment of  oil  and  gas  pursuant  to  the 
Mineral  Leasing  Act  for  Acquired  Lands, 
except  for  such  areas  as  may  presently 
fall  within  one  of  the  categories  of  lands 
that  are  specifically  excepted  from  the 
provisions  of  that  act.  60-238 

The  fact  that  lands  are  being  admin- 
istered by  the  National  Park  Service  does 
not  necessarily  bring  such  lands  within  the 
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category  of  "national  parks  or  monu- 
ments." 60-238 

The  lands  within  the  Natchez  Trace 
Parkway,  not  being  within  any  category 
of  acquired  lands  expressly  excepted  from 
the  scope  of  the  Mineral  Leasing  Act  for 
Acquired  Lands,  are  subject  to  leasing 
under  that  act.  60-441 

The  Mineral  Leasing  Act  for  Acquired 
Lands  is  applicable  to  all  acquired  lands, 
other  than  those  expressly  excepted  in  the 
act.  60-441 

The  Natchez  Trace  Parkway  is  not  a 
national  park  or  a  national  monument  and, 
hence,  is  not  within  the  exception,  "na- 
tional parks  or  monuments,"  stated  in  sec- 
tion 3  of  the  Mineral  Leasing  Act  for 
Acquired  Lands.  60-441 

MINES  AND  MINING 
Where  potential  production  of  coal  mines 
already  opened  within  a  given  area  is  in 
excess  of  demand,  further  applications  for 
permission  to  prospect  are  for  the  time  be- 
ing properly  denied.  55-13 

MINING  CLAIMS 
(See  also  Multiple  Mineral  Development 
Act  and  Surface  Resources  Act) 
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I.  GENERALLY 

Instructions  of  July  14,  1927,  mining 
claims ;  data  for  field  investigations,  ( Cir. 
No.  1128).  52-190 

Section  37  of  the  act  of  Feb.  25,  1920, 
affords  notice  to  all  persons  interested  in 
mineral  locations  containing  minerals  men- 
tioned therein  of  the  conditions  under 
which  they  may  maintain  their  claims  and 
protect  the  deposits  claimed  from  the  oper- 
ation of  the  act.  52-282 

The  rule  to  the  effect  that  it  is  not  within 
the  province  of  the  courts  to  question  the 
judgment  of  a  property  owner  in  the  legit- 
imate use  of  his  property,  or  to  determine 
whether  one  mode  of  use  would  be  more 
beneficial  than  another,  will  not  be  applied 
for  the  benefit  of  a  mining  claimant  if  the 
plan  pursued  can  have  no  reasonable 
adaptation  to  its  alleged  purpose,  the  mere 
assertion  that  it  was  pursued  for  that 
purpose  being  insufficient,  even  though 
good  faith  in  its  pursuit  be  conceded. 

52-283 

Questions  concerning  the  respective 
rights  of  adverse  claimants  to  possession 
of  mineral  lands,  under  locations  thereof, 
are  to  be  determined  by  the  courts,  but 
for  administrative  purposes  the  Land  De- 
partment has  jurisdiction  to  determine 
whether  at  the  date  of  a  withdrawal  a  valid 
right  had  attached  to  any  tract  within  the 
limits  of  the  withdrawal.  52-296 

The  fact  that  a  mining  claimant,  after 
diligent  prosecution  of  work  looking  to 
discovery  of  oil  and  gas  on  his  claim,  dis- 
covers small  quantities  of  oil,  and  there- 
after abandons  further  development,  per- 
mits the  improvements  to  go  to  ruin  or  be 
sold  and  the  property  to  lie  idle,  and  pos- 
session to  be  taken  under  the  agricultural 
land  laws,  is  very  persuasive  that  he  did 
not  regard  the  showings  of  oil  sufficient 
to  warrant  further  expenditure  and 
development.  52-313 

The  principle  that  the  courts  will  not 
substitute  their  judgments  as  to  the  wis- 
dom or  expediency  of  the  methods  em- 
ployed in  the  development  of  mining  claims 
does  not  apply  to  improvements  that  have 
no  direct  relation  to  mining  operations. 

52-313 

The  only  method  by  which  an  owner  of 
a  mining  claim  may  acquire  by  forfeiture 
under  the  mining  laws  the  interest  of  his 
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co-owners  for  noncontribution  to  the  ex- 
penditures made  on  the  claim  is  by  the 
service  of  notice  upon  the  delinquent  co- 
owner  in  the  manner  prescribed  by  section 
2324,  R.S.  52-550 

Where  a  mining  claim  is  owned  by  two 
or  more  persons  the  possession  of  one  is  the 
possession  of  all,  and  there  can  be  no 
abandonment  by  one  owner  so  long  as  his 
co-owner  continues  in  possession.       52-550 

An  interest  in  a  mining  claim  is  real 
estate,  vendible  and  inheritable.  53-20 

A  charge  of  abandonment  of  tailings 
impounded  on  public  land  on  the  ground 
that  breakages  in  cribbing  due  to  age  and 
decay  of  the  logs  that  retained  them  wrere 
not  repaired,  that  a  large  amount  of  the 
tailings  had  escaped,  and  that  there  was 
an  absence  of  any  specific  acts  towards 
their  conservation  for  a  long  period  of  time 
and  discontinuance  long  ago  of  active  min- 
ing operations  by  the  company  that  placed 
them  on  the  land,  is  refuted  by  the  facts 
that  about  75  percent  of  the  cribbing  is 
still  intact,  that  the  tailings  had  settled  to 
such  an  extent  as  to  render  cribbing  pro- 
tection no  longer  necessary,  that  they  had 
been  purchased  as  personal  property  at  a 
sheriff's  sale  and  taxes  paid  thereupon, 
that  rights  in  the  land  had  been  invoked 
by  the  purchaser  under  the  millsite  law, 
and  that  he  expected  to  treat  them  at  some 
future  time.  53-116 

To  establish  abandonment  both  the  in- 
tention to  abandon  and  actual  relinquish- 
ment must  be  shown  ;  mere  failure  to  check 
deterioration  in  value  that  follows  from 
lapse  of  time  of  unproductive  property  is 
not  of  itself  conclusive  as  to  abandonment. 

53-116 

"Abandonment"  is  the  giving  up  or  re- 
linquishment of  property  to  which  a  person 
is  entitled,  with  no  purpose  of  again  claim- 
ing it  and  without  any  concern  as  to  who 
may  subsequently  take  possession,  and 
does  not  depend  upon  any  rules  or  regula- 
tions or  customs  of  mining,  but  is  largely, 
if  not  entirely,  a  matter  of  the  locator's 
intention,  to  be  determined  from  his  acts 
and  statements  together  with  the  circum- 
stances of  the  particular  case.  53-195 

A  perfected  mining  location  is  real  estate 
and  the  same  formalities  for  conveyancing 
are  necessary  to  transmit  title  as  in  cases 
of  other  real  property.  53-196 


The  act  of  May  12,  1928  (45  Stat.  501) 
granting  publicly  owned  lands  in  the 
Custer  State  Park  to  the  State  of  South 
Dakota  virtually  repealed  the  act  of  Mar. 
3,1925  (43  Stat.  1185)  and  terminated  the 
jurisdiction  of  the  Land  Department  to 
determine  controversies  between  the  State 
and  mining  claimants  as  to  any  asserted 
mining  claims  within  the  grant  and  to 
accept  purchase  money  and  issue  patents 
on  applications  unperfected  under  the  lat- 
ter act  at  the  date  of  the  grant.  53-196 

The  excepting  clause  in  section  37  of  the 
leasing  act  differs  essentially  from  the  ex- 
cepting clauses  in  grants  of  lands  to  rail- 
road companies  in  that  the  former  saves 
valid  claims  existent  at  the  date  of  the  act 
so  long  as  they  are  maintained  in  compli- 
ance with  the  laws  under  which  they  are 
initiated  while  the  latter  excluded  the  ex- 
cepted lands  effectually  and  completely 
from  the  grants.  53-214 

Assuming  that  a  mining  claimant  was 
dissuaded  from  filing  his  mineral  applica- 
tion and  was  induced  to  abandon  work  on 
his  locations  through  the  advice  of  an 
officer  of  a  local  land  office  that  his  loca- 
tions were  invalid  because  of  apparent 
conflict  with  a  prior  coal  withdrawal, 
which  advice  was  due  to  claimant's  mis- 
description of  the  land  claimed,  he  cannot 
plead  that  the  Government  is  by  such 
advice  estopped  from  later  bringing  pro- 
ceedings charging  abandonment.        53-251 

A  co-owner  who  is  not  made  a  party  to  an 
application  for  a  patent  to  a  mining  claim 
is  not  required  to  adverse  or  protest  the 
application  and  the  fact  that  he  does  not 
object  is  not  sufficient  warrant  for  ignor- 
ing the  existence  of  his  outstanding  title. 

53-312 

A  mining  claim  embracing  a  tract  of 
land  including  a  right-of-way  previously 
granted  under  the  act  of  Mar.  3,  1875  (18 
Stat.  482)  carries  neither  title  to  the  land 
included  in  the  right-of-way  nor  any  in- 
terest in  or  to  any  mineral  deposits  be- 
neath the  surface  thereof.  53-339 

The  Government  does  not  owe  any  duty 
to  seek  to  have  a  trust  imposed  on  the 
title  of  a  State  to  an  approved  indemnity 
school-land  selection,  in  the  absence  of 
evidence  of  fraud  in  making  and  perfect- 
ing it,  in  favor  of  a  mining  claimant  who 
had  not  made  claim   to  the  land  in  the 
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Land  Department  or  filed  protest  after 
legally  constructive  notice  before  its  ap- 
proval, even  though  he  might  have  shown 
a  better  right  to  the  land  under  the  mining 
laws.  53-439 

No  distinction  is  to  be  made  between 
valid  mining  locations  in  national  parks 
and  those  on  the  unreserved  public  domain 
with  respect  to  the  acts  required  by  the 
owners  thereof  to  preserve  their  rights. 

53-491 

Actual,  open  and  notorious  possession  of 
a  mining  claim  continued  from  year  to  year 
without  performance  of  the  full  amount  of 
work  each  year  required  under  the  mining 
act  will  not  prevent  a  forfeiture  of  the 
claim.  Honaker  v.  Martin  (27  Pac.  297), 
and  McGormick  v.  Baldwin  (37  Pac.  903). 

53-572 

The  fact  that  the  records  of  the  Land 
Department  show  that  a  tract  of  public 
land  is  free  from  claim  of  any  kind  is  not 
conclusive  that  the  land  has  not  been 
validly  appropriated  under  the  mining 
laws.  54-47 

The  fiduciary  relationship  between  co- 
tenants  of  a  mining  claim  is  not  terminated 
by  the  relocation  of  the  claim  by  one  co- 
owner  unless  there  has  been  an  abandon- 
ment or,  by  reason  of  laches,  the  relocation 
has  become  immune  from  attack  by  the 
adverse  possession  law  of  the  State  in 
which  the  claim  is  situated.  54-62 

Instructions  of  July  21,  1932,  in  regard 
to  mining  claims  on  the  public  domain 
(Cir.  No.  1278).  54-134 

One  who  elects  to  take  an  oil  and  gas 
permit  is  bound  by  such  election,  and 
rights  under  the  mining  laws  which  might 
otherwise  be  asserted  must  be  deemed 
abandoned.  54-166 

One  who  is  granted  permission  to  drill  a 
test  well  under  the  provisions  of  section 
13  of  the  Oil  and  Gas  Leasing  Act,  who 
does  not  at  the  time  disclose  that  he  is  a 
claimant  under  the  placer  mining  laws,  is 
estopped  from  afterwards  making  such 
claim.  54-166 

Where  an  oil  and  gas  prospecting  permit 
was  granted  prior  to  the  publication  of  an 
application  for  patent  to  the  land  under 
the  Mineral  Law,  it  is  the  duty  of  the 
patent  applicant  to  contest  the  permit  and 
not  the  duty  of  the  permittee  to  adverse 
the  patent  application.  54-166 


Where  deposits  of  colemanite  and  ulexite 
have  been  located  as  placer  upon  reliance 
upon  a  practice  in  the  Land  Department 
to  permit  the  patenting  of  lands  contain- 
ing such  minerals  solely  as  placer  loca- 
tions, the  placer  claimants  should  not  have 
their  rights  assailed  because  the  deposits 
might  more  appropriately  be  deemed  lode 
in  form  and  character.  54-183 

Equities  are  not  established  against  the 
United  States  by  expenditures  on  lands  in 
ignorance  of  the  prior  certification  and 
approval  of  selection  thereof  by  the  State, 
the  fact  of  such  certification  and  approval 
being  duly  noted  upon  the  local  land  oflice 
records.  54-475 

Mining  Regulations,  Par.  37  (b),  Cir. 
No.  1337,  amending  Cir.  No.  430,  Apr. 
11,   1922    (49  L.D.    15,   58).  55-6 

Instructions  of  Mar.  12,  1935,  concern- 
ing mining  claims  on  the  public  domain, 
(Cir.  No.  1278  revised).  55-235 

The  Secretary  of  the  Interior  has 
authority  to  determine  that  a  mining 
claim  is  invalid  for  lack  of  discovery,  for 
fraud,  or  other  defect,  or  that  it  is  sub- 
ject   to     cancellation    for    abandonment. 

55-287 

A  mere  application  to  make  a  stock- 
raising  homestead  works  no  severance 
of  the  mineral  from  the  surface  estate,  and 
upon  the  rejection  of  the  application  an 
intervening  mining  claim  attaches  to  the 
surface  as  well  as  to  the  minerals.  Case 
of  Filtrol  Company  v.  Brittan  and  Echart 
(51  L.D.  649),  distinguished.  55-605 

Successful  mineral  contestant  cannot 
exercise  a  preference  right  of  entry  under 
the  stock-raising  homestead  law  and  at 
the  same  time  assert  that  he  has  a  right 
to  the  land  by  virtue  of  prior  mining  lo- 
cations. Upon  the  filing  of  his  application 
to  make  stock-raising  homestead  entry, 
such  filing  will  be  held  to  have  the  legal 
effect  of  an  abandonment  of  his  asserted 
mining  claims.  56-23 

Abandonment  is  a  question  of  intention 
and  the  evidence  thereof  must  be  clear. 
Lapse  of  time,  absence  from  the  ground, 
failure  to  work  the  claim  for  any  definite 
period  in  the  absence  of  other  circum- 
stances are  not  evidence  of  abandonment. 

57-244 

One  cotenant  of  a  mining  claim  may 
abandon  his  own  interest  therein  so  as  to 
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preclude  him  from  afterwards  asserting  an 
interest  therein,  but  he  cannot  thereby 
affect  the  interest  of  his  cotenants. 
Contra;  Alaska-Dano  Mines  Company,  52 
L.D.  550,  overruled.  57-244 

As  the  possession  of  one  cotenant  is  the 
possession  of  all,  no  abandonment  can  be 
based  on  the  absence  of  one  of  the  coten- 
ants, even  if  he  makes  a  sale  of  the  absent 
tenant's  interest.  57-245 

A  claimant  of  land  cannot  be  heard  to 
say  he  has  a  right  to  make  homestead 
entry  thereof  and  at  the  same  time  assert 
that  he  has  a  right  thereto  by  virtue  of  a 
prior  placer  mining  location,  but  if  he  files 
a  proper  application  to  make  homestead 
entry  it  has  the  legal  effect  of  an  abandon- 
ment of  all  estate,  right  or  interest  he  may 
have  in  the  prior  mining  location.    58-474 

Where  proceedings  were  brought  charg- 
ing the  invalidity  of  a  placer  mining  claim 
located  on  account  of  borate  mineral  and 
one  of  the  locators  who  had  settled  upon 
and  improved  the  land  prior  to  the  with- 
drawal of  Nov.  26,  1934,  filed  an  applica- 
tion to  make  homestead  entry  thereof  al- 
leging the  land  was  nonmineral,  and  upon 
dismissal  of  the  proceedings,  the  appli- 
cant and  his  co-locators  expressed  the 
view  that  no  discovery  had  been  made  and 
their  willingness  to  relinquish  the  mining 
claim  ;  Held,  that  in  order  that  the  mining 
claim  may  be  deemed  entirely  extin- 
guished, in  the  absence  of  an  adjudication 
in  a  proper  proceeding  that  it  is  void,  all 
present  record  claimants  of  the  mining 
title  must  either  join  in  a  relinquishment 
of  the  claim  to  the  United  States  or  convey 
their  individual  interest  therein  to  the 
homestead  applicant,  who  thereupon  may 
file  such  a  relinquishment  and  thereby  re- 
move all  question  as  to  the  propriety  of 
allowing  the  homestead  entry  by  reason  of 
the  existence  of  any  mineral  not  subject  to 
reservation.  58-475 

The  Department's  duty  to  administer 
the  public  domain  precludes  sanction  of 
monopolies  of  large  areas  through  loca- 
tions held  without  compliance  with  the 
law.  58-567 

The  concurring  decisions  of  the  register 
(now  manager)  of  the  local  land  office  and 
the  Commissioner  of  the  General  Land  Of- 
fice (now  Director  of  the  Bureau  of  Land 
Management)  on  questions  of  fact  are  gen- 


erally not  disturbed  on  appeal  to  the  Sec- 
retary unless  clearly  wrong.  59-446 

Nonmetalliferous  volcanic  cinder  aggre- 
gates on  withdrawn  public  land  which  can 
be  extracted  and  marketed  at  a  profit  may 
be  acquired  by  a  placer  mining  location 
under  the  mining  laws  upon  restoration 
of  the  withdrawn  land.  Unless  and  until 
the  lands  are  restored  and  are  classified 
under  section  7  of  the  Taylor  Grazing  Act, 
it  is  unnecessary  to  determine  whether 
such  lands  are  "valuable  chiefly  for  stone" 
under  the  Timber  and  Stone  Act.      59-467 

Only  those  mining  claims  relating  to  oil 
and  the  other  minerals  named  in  section 
37  of  the  Mineral  Leasing  Act  on  which 
a  valid  discovery  had  been  made  prior  to 
the  effective  date  of  the  act,  or  on  which 
work  leading  to  a  discovery  was  being 
diligently  prosecuted  on  the  date  of  the 
act  and  was  thereafter  continued  to  a 
valid  discovery,  were  preserved  by  the 
section.  60-309 

Mining  claimants  who  protest  the  issu- 
ance of  an  oil  and  gas  lease  on  land  cov- 
ered by  their  claim  have  the  burden  of 
proving  that  they  have  a  valid,  subsisting 
claim.  60-343 

The  usefulness  of  the  area  of  a  claim  in 
connection  with  the  development  of  min- 
eral deposits  on  nearby  lands  is  not  suffi- 
cient to  validate  the  claim.  60-473 

A  mining  claimant  who  protests  against 
an  application  for  an  oil  and  gas  lease  on 
the  land  covered  by  the  claim  has  the 
burden  of  showing,  as  a  minimum,  that 
a  valid  location  had  been  made  on  the 
area  of  the  claim  prior  to  the  time  when 
the  application  for  an  oil  and  gas  lease 
was  filed.  61-43 

A  motion  for  a  new  trial  will  be  granted 
by  the  Department  only  upon  the  ground 
of  newly  discovered  evidence ;  and  it  must 
appear,  among  other  things,  that  such  evi- 
dence is  material  to  the  issues  involved 
in  the  case  and  that  its  lack  at  the  previous 
hearing  injuriously  affected  the  substan- 
tial rights  of  the  applicant.  61-43 

The  Secretary  of  the  Interior  (or  his 
delegate)  may  assume  jurisdiction  at  any 
stage  of  a  public-land  proceeding  that  is 
pending  before  the  Department,  without 
waiting  for  the  matter  to  come  before 
him  by  way  of  appeal  or  otherwise.     61-43 
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Change  in  factual  situation  by  new  evi- 
dence warrants  modification  of  decision 
on  reconsideration.  61-289 

II.  ASSESSMENT  WORK 

A  valid  mining  location,  unperfected  at 
the  date  of  the  leasing  act  of  Feb.  25,  1920, 
by  a  certificate  of  entry,  is  forfeited  upon 
failure  to  fulfill  the  statutory  requirement 
as  to  annual  labor  and  improvements,  and 
the  land  therein  becomes  subject  to  dis- 
position only  under  that  act.  52-282 

The  provision  in  section  2324,  Revised 
Statutes,  relating  to  the  resumption  of 
work,  is  a  restriction  imposed  upon  the 
right  of  relocation  and  it  has  no  applica- 
tion to  lands  no  longer  subject  to  reloca- 
tion, or  to  the  operation  of  the  general 
mining  laws,  but  withdrawn  from  such 
operation  and  subject  to  other  disposition 
for  a  public  purpose.  52-282 

Where  a  mining  locator,  in  defense  of  a 
charge  that  the  annual  assessment  work 
and  improvement  prescribed  by  section 
2324,  Revised  Statutes,  had  not  been  per- 
formed upon  the  claim  under  attack,  relies 
upon  the  labor  and  improvements  made 
upon  certain  claims  comprising  part  of 
the  group,  as  intended  to  aid  in  the  de- 
velopment of  the  others,  the  burden  is 
upon  him  to  establish  that  the  work  done, 
or  improvements  made,  tend  to  the  de- 
velopment of  the  property  as  a  whole,  and 
that  such  work  is  a  part  of  a  general 
scheme  of  improvement.  52-282 

The  definition  of  the  word  "improve- 
ment" as  used  in  section  2324,  Revised 
Statutes,  is  "such  an  artificial  change  of 
the  physical  conditions  of  the  earth  in, 
upon,  or  so  reasonably  near  a  mining  claim 
as  to  evidence  a  design  to  discover  mineral 
therein  or  to  facilitate  its  extraction,  and 
in  all  cases  the  alteration  must  be  rea- 
sonably permanent  in  character."      52-283 

Work  or  improvement  sought  to  be  cred- 
ited under  section  2324,  Revised  Statutes, 
must  have  a  direct  relation  to  the  claim, 
or  be  in  reasonable  proximity  to  it,  and 
it  must  be  shown  that  it  was  intended  at 
the  time  as  annual  assessment  work  for 
that  particular  claim.  52-283 

Fulfillment  of  the  annual  assessment 
work  requirement  of  section  2324,  Revised 
Statutes,  is  a  prerequisite  to  continuing 


ownership  as  against  the  Government  un- 
til patent  issues.  52-295 

Expenditures  on  an  oil  and  gas  placer 
mining  claim  for  the  services  of  a  watch- 
man merely  to  look  after  the  property  after 
all  operations  had  been  abandoned  and  the 
equipment  removed,  and  with  no  evidence 
of  a  contemplated  resumption  of  mining 
operations,  cannot  be  accepted  as  satisfy- 
ing the  requirements  of  section  2324, 
Revised  Statutes,  pertaining  to  annual 
expenditures.  52-313 

Oil-shale  claimants  who  performed  as- 
sessment work  upon  the  theory  that  the 
act  of  Feb.  12,  1903  (32  Stat.  825),  applied 
to  such  claims,  are  not  prejudiced  thereby, 
inasmuch  as  under  the  liberal  construc- 
tion heretofore  expressed  in  numerous 
departmental  decisions,  any  group  assess- 
ment work  that  will  meet  the  requirements 
of  that  act  will  satisfy  the  requirements 
of  section  2324,  Revised  Statutes.     52-334 

The  applicability  of  assessment  work  on 
oil  shale  claims  is  to  be  adjudicated  under 
the  rules  of  the  general  mining  laws  un- 
affected by  the  act  of  Feb.  12,  1903   (32 


Stat.  825). 


-334 


The  Land  Department  has  nothing  to 
do  with  the  question  of  the  performance  of 
annual  assessment  work  on  mining  loca- 
tions made  upon  lands  that  continue  to  be 
subject  to  location,  entry,  and  purchase 
under  the  mining  laws,  and  an  agricultural 
claimant  cannot  take  advantage  of  de- 
faults of  that  character.  52-519 

The  public  resolution  of  Nov.  13,  1919 
(41  Stat.  354),  and  prior  resolutions  con- 
taining substantially  the  same  provisions, 
afforded  relief  from  the  necessity  of  doing 
annual  assessment  work  only  to  those 
claimants  who  invoked  their  benefits  in  the 
manner  therein  provided.  52-522 

Where  an  oil-shale  claimant  neither  per- 
formed the  annual  assessment  work  for  the 
year  1919,  nor  caused  the  notice  provided 
by  the  public  resolution  of  Nov.  13,  1919 
(41  Stat.  354)  to  be  recorded  in  lieu  there- 
of, all  of  his  rights  under  the  mining  law 
ceased  and  he  could  not  thereafter  bring 
his  claim  within  the  exception  in  section 
37  of  the  leasing   act  of  Feb.   25,   1920. 

52-522 

In  determining  whether  the  amount  of 
annual  assessment  work  performed  upon  a 
mining  claim  fulfills  the  requirements  of 
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section  2324,  Revised  Statutes,  the  test  is 
the  reasonable  value  of  the  work,  not  what 
the  contract  price  was,  nor  the  actual 
amount  paid  for  it.  52-523 

Where  development  work  has  actually 
been  done  upon  a  group  of  oil-shale  claims 
in  good  faith  and  is  reasonably  adapted  to 
the  purpose  for  which  it  was  designed,  al- 
though it  may  not  have  been  the  best  pos- 
sible mode  of  development,  the  department 
will  not  substitute  its  judgment  as  to  its 
wisdom  or  expediency  for  that  of  the 
owner.  52-523 

Work  of  a  strictly  exploratory  nature 
performed  on  a  group  of  oil-shale  claims, 
such  as  work  that  has  value  in  determining 
the  oil-bearing  character  of  the  shale  on  a 
continuous  group  of  claims  is  available  as 
assessment  work  under  section  2324,  Re- 
vised Statutes,  an  antecedent  discovery 
being  shown.  52-523 

The  only  method  by  which  an  owner  of  a 
mining  claim  may  acquire  by  forfeiture 
under  the  mining  laws  the  interest  of  his 
co-owners  for  noncontribution  to  the  ex- 
penditures made  on  the  claim  is  by  the 
service  of  notice  upon  the  delinquent  co- 
owner  in  the  manner  prescribed  by  section 
2324,  R.S.  52-550 

An  official  survey  of  a  mining  claim  can- 
not be  credited  as  annual  assessment  work 
or  expenditure  required  as  a  prerequisite 
to  patent  either  under  the  act  of  Mar.  2, 
1907,  which  pertains  to  mining  claims  in 
the  Territory  of  Alaska,  or  under  section 
2324,  Revised  Statutes,  relating  to  mining 
claims  generally.  52-561 

Section  1  of  the  act  of  Mar.  2,  1907  (34 
Stat.  1243)  specifies  the  amount  of  assess- 
ment work  that  must  be  performed  upon  a 
mining  claim  in  the  Territory  of  Alaska, 
and  wherever  the  provisions  of  that  act  are 
irreconcilable  with  section  2324,  Revised 
Statutes,  the  latter,  in  so  far  as  applicable 
to  that  Territory,  is  by  implication 
repealed.  52-561 

The  act  of  the  Legislature  of  Alaska 
(1915  O.  10),  providing  that  the  costs  of 
official  survey  of  a  mining  claim  may  be 
credited  as  assessment  work  attempts  to 
grant  more  favorable  terms  than  the  Fed- 
eral statute,  act  of  Mar.  2,  1907,  permits, 
and  to  that  extent  is,  in  the  opinion  of  this 
department,     without    force    and    effect. 

52-56*1 


An  oil  shale  claimant  under  section  2324, 
Revised  Statutes,  maintains  his  claim 
after  temporary  default  in  the  perform- 
ance of  annual  assessment  work  within  the 
meaning  of  the  excepting  clause  of  section 
37  of  the  Leasing  Act  by  a  resumption  of 
work,  unless  some  form  of  challenge  on 
behalf  of  the  United  States  to  the  valid 
existence    of    the    claim    has    intervened. 

53-42 

Insofar  as  challenging  a  default  in  as- 
sessment work  required  on  a  mining  claim 
is  concerned,  the  Government  stands  in  the 
same  position  as  an  adverse  claimant 
under     section    2325,     Revised     Statutes. 

53-131 

The  United  States,  in  order  to  make  a 
lawful  challenge  to  the  validity  of  an  oil 
shale  claim  for  failure  to  perform  the  an- 
nual labor  required  in  any  patent  proceed- 
ings, must  do  so  at  a  time  when  there  is  an 
actual  default  and  no  resumption  of  work, 
and  prior  to  the  time  the  patent  proceed- 
ings, including  the  publication  of  notice, 
have  been  completed.  53-131 

Section  37  of  the  leasing  act  of  Feb. 
25,  1920,  effected  a  change  in  the  mining 
law  with  respect  to  the  performance  of 
annual  assessment  work  upon  mining 
claims,  and  thereafter  a  default  not  cured 
by  a  resumption  of  work  became  ground 
for  challenge  by  the  United  States  to  the 
valid  existence  of  the  claim.  Wilbur  v. 
Krushnic  (280  U.S.  306).  53-175 

Where  the  claimant  of  an  oil  shale 
placer  in  answer  to  adverse  charges 
against  his  claim  fails  to  deny  the  charge 
of  failure  to  do  assessment  work  and  that 
work  was  not  thereafter  resumed,  and 
elects  to  stand  solely  on  his  answer  deny- 
ing other  charges  on  the  ground  that  the 
charge  relating  to  mere  performance  of 
assessment  work  is  unauthorized  by  law, 
the  charge  will  be  taken  as  established  and 
the  claim  held  void.  53-179 

Failure  to  do  assessment  work,  unlike 
abandonment,  does  not  cause  the  land  to 
revert  to  the  public  domain,  and  proof 
merely  of  such  failure  does  not  suffice  to 
establish  the  right  of  the  State  of  South 
Dakota  to  purchase  lands  in  the  Custer 
State  Park  under  the  act  of  Mar.  3,  1925. 

53-196 

Rule  55  of  the  General  Mining  Regula- 
tions of  the  Land  Department  disclaim- 
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ing  its  jurisdiction  to  determine  questions 
as  to  the  performance  of  assessment  work 
upon  mining  claims  has  no  force  with  re- 
spect to  minerals  mentioned  in  the  leasing 
act.  53-214 

Under  the  saving  clause  in  section  37 
of  the  leasing  act  maintenance  of  a  min- 
ing claim  is  the  test  of  a  validity,  not 
merely  the  status  of  the  claim  at  the  date  of 
the  act,  and  the  Land  Department  may 
challenge  the  validity  of  the  claim  for  de- 
fault in  assessment  work  at  any  time  prior 
to  a  resumption  of  work  and  if  the  default 
is  established  the  land  becomes  subject  to 
the  operation  of  that  act.  53-214 

Posting  notices  on  mining  claims  for 
lands  containing  minerals  other  than  those 
subject  to  the  operation  of  the  leasing  act, 
challenging  their  validity  for  defaults  in 
the  performance  of  annual  assessment 
work,  is  not  authorized  by  law  and  cannot, 
therefore,  take  the  place  of  personal  serv- 
ice or  be  accepted  as  a  substitute  for  stat- 
utory notice  by  publication,  and  such  form 
of  notice  will  not  operate  as  a  bar  to  the 
resumption    of   work    upon   those   claims. 

53-228 

The  Government  is  not  concerned  with 
defaults  in  the  performance  of  assessment 
work  on  mining  claims  for  minerals  other 
than  those  subject  to  the  operation  of  the 
leasing  act,  irrespective  of  how  long  con- 
tinued or  whether  occurring  before  or  after 
a  withdrawal  of  the  land,  and  such  de- 
faults cannot  be  made  the  subject  of  ad- 
verse proceedings  or  a  basis  for  an  adjudi- 
cation by  the  Land  Department  to  declare 
a  forfeiture.  53-228 

The  Government  cannot  challenge  the 
valid  existence  of  mining  claims  situated 
within  national  parks  by  reason  of  de- 
faults in  the  performance  of  annual  assess- 
ment work.  53-191 

The  form  of  challenge  on  behalf  of  the 
United  States  to  the  valid  existence  of  an 
oil  shale  mining  claim  which  to  be  valid 
must  precede  a  resumption  of  assessment 
work  is  a  challenge  of  default  in  the  per- 
formance of  such  work,  not  other  chal- 
lenges that  have  no  relation  or  connection 
with     the    performance    of    such    work. 

53-666 

After  the  commencement  and  during  the 
pendency  of  adverse  proceedings  against  a 
mining  claim  the  applicant  for  patent  is 


not  obligated  to  maintain  annual  assess- 
ment work.  53-669 

To  constitute  a  resumption  of  assess- 
ment work  on  a  mining  claim  after  default 
sufficient  to  prevent  a  forfeiture,  the  claim- 
ant must  resume  work  in  good  faith  and 
prosecute  the  same  continuously  and 
without  unreasonable  interruption  until 
the  full  amount  of  labor  is  performed,  that 
is,  one  year's  delinquency  is  made  up,  and 
suspension  of  work  for  any  appreciable 
period  before  the  full  amount  required  has 
been  performed  will  subject  the  claim  to 
relocation.      Sec.   654,   Lindley   on  Mines. 

53-572 

Actual,  open  and  notorious  possession  of 
a  mining  claim  continued  from  year  to 
year  without  performance  of  the  full 
amount  of  work  each  year  required  under 
the  mining  act  will  not  prevent  a  forfeiture 
of  the  claim.  Honaker  v.  Martin  (27  Pac. 
297),  and  McGormick  v.  Baldwin  (37  Pac. 
903).  53-572 

Instructions  of  June  16,  1932,  suspension 
of  annual  assessment  work  on  mining 
claims  under  Public  Resolution  No.  23  of 
June  6,  1932  (Cir.  No.  1273).  53-703 

Instructions  of  May  25,  1933,  suspend- 
ing annual  assessment  work  on  mining 
claims  (Cir.  No.  1300).  54-215 

Failure  to  record  a  notice  of  desire  to 
hold  an  oil  shale  placer  mining  claim  in 
accordance  with  the  provisions  of  the  act 
of  May  18,  1933  (48  Stat.  72),  does  not, 
ipso  facto,  work  a  forfeiture,  but  it  is 
necessary,  in  order  to  terminate  the  claim, 
following  failure  to  comply  with  the  legal 
requirements,  that  there  be  on  behalf  of 
the  United  States  at  least  some  form  of 
challenge  of  the  valid  existence  of  the 
claim.  54-244 

The  excepting  clause  in  section  37  of  the 
General  Leasing  Act,  saving  existing  valid 
claims  "thereafter  maintained  in  compli- 
ance with  the  laws  under  which  initiated, 
which  claims  may  be  perfected  under  such 
laws,"  held  to  preclude  the  United  States 
from  declaring  a  forfeiture  of  a  mining 
claim,  otherwise  valid,  for  default  in  per- 
formance of  assessment  work.  55-288 

Instructions  of  June  26,  1935,  regarding 
suspension  of  annual  assessment  work 
(Cir.  No.  1360).  55-291 

Instructions  of  May  24,  1934,  regarding 
suspension  of  annual  assessment  work  on 
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mining  claims;  act  of  May  15,  1934  (Cir. 
No.  1325).  54-482 

Instructions  of  May  19,  1936,  regarding 
suspension  of  annual  assessment  work 
(Cir.  No.  1388).  55-528 

III.  COMMON  IMPROVEMENTS 

Where  a  mining  locator,  in  defense  of  a 
charge  that  the  annual  assessment  work 
and  improvement  prescribed  by  section 
2324,  Revised  Statutes,  had  not  been  per- 
formed upon  the  claim  under  attack,  relies 
upon  the  labor  and  improvements  made 
upon  certain  claims  comprising  part  of  the 
group,  as  intended  to  aid  in  the  develop- 
ment of  the  others,  the  burden  is  upon  him 
to  establish  that  the  work  done,  or  im- 
provements made,  tend  to  the  development 
of  the  property  as  a  whole,  and  that  such 
work  is  a  part  of  a  general  scheme  of 
improvement.  52-282 

The  fact  that  an  assessment  hole  might 
be  utilized  as  a  portal  for  a  tunnel  or  in  the 
construction  of  an  air  shaft  under  some 
later  plan  of  development  is  insufficient  to 
credit  its  value  as  a  group  improvement. 

52-283 

The  value  of  shafts  upon  a  placer  claim, 
apparently  not  sunk  to  actually  extract 
mineral  but  to  secure  data  upon  which  to 
base  later  development  work,  and  of  a  drill 
hole  placed  upon  a  claim  for  the  purpose 
of  prospecting  it,  is  properly  creditable  in 
meeting  the  expenditures  required  as  a  con- 
dition precedent  to  entry  and  patent  under 
section  2325,  Revised  Statutes.  52-283 

Work,  regardless  of  its  value  otherwise, 
cannot  be  said  to  be  done  in  the  develop- 
ment of  a  group  of  mining  claims,  if  it  does 
not  constitute  a  part  of  a  general  plan  hav- 
ing in  view  the  development  of  the  group, 
so  that  the  ore  may  be  more  readily  ex- 
tracted, and  has  no  reasonable  adaptation 
to  that  end.  52-283 

Mere  statements  of  intent  that  certain 
work  was  intended  as  group  development 
work  without  regard  to  evidence  as  to  the 
character  of  the  work  and  its  relation  to 
the  claim  as  having  a  tendency  to  benefit 
it  is  insufficient  to  establish  that  the  work 
is  of  such  character.  52-295 

The  question  of  the  applicability  of  work 
alleged  as  common  improvement  must  be 
determined  from  the  particular  facts  and 
circumstances  of  each  case,  and  the  fact 


that  a  custom  existed  in  the  shale  regions 
to  perform  work  on  oil-shale  claims  accord- 
ing to  a  certain  method  will  not  suffice 
where  the  rules  of  law  relating  to  group 
assessment  work  are  not  fulfilled.     52-295 

Work  of  strictly  an  exploratory  nature, 
performed  on  a  group  of  oil-shale  claims 
such  as  work  that  is  shown  to  have  value 
in  determining  the  oil-bearing  character  of 
the  shale  on  a  contiguous  group  of  claims, 
is  acceptable  as  expenditure  required  as  a 
basis  for  patent,  other  essentials  of  the 
rules  of  group  development  being  estab- 
lished ;  and  work  of  similar  character  may 
also  be  credited  as  annual  assessment  work 
where  an  antecedent  discovery  is  shown ; 
but  the  burden  of  proof  is  upon  the  claim- 
ant both  under  the  act  of  Feb.  12,  1903  (32 
Stat.  825),  and  under  section  2324,  Revised 
Statutes.  52-334 

A  tunnel  constructed  for  the  purpose  of 
developing  and  facilitating  the  extraction 
of  the  sole  deposit  covered  by  a  single  min- 
ing location  which  due  to  erroneous  or 
faulty  description  is  subsequently  amended 
or  relocated  and  included  in  two  claims 
may  be  accepted  as  a  common  improvement 
and  its  cost  accredited  to  the  development 
of  both  claims.  52-468 

Work  of  a  strictly  exploratory  nature 
performed  on  a  group  of  oil-shale  claims 
such  as  work  that  has  value  in  determin- 
ing the  oil-bearing  character  of  the  shale 
on  a  continuous  group  of  claims  is  avail- 
able as  assessment  work  under  section 
2324,  Revised  Statutes,  an  antecedent  dis- 
covery being  shown.  52-523 

The  restriction  in  the  act  of  Feb.  12, 
1903,  relating  to  oil  placers,  which  limits 
the  benefits  of  common  improvement  work 
to  five  claims,  is  not  applicable  to  oil-shale 
claims.  52-523 

A  mining  claim  which  is  located  upon 
land  previously  located  by  the  same  claim- 
ant as  a  mill  site  is  not  entitled  to  share 
in  common  improvement  work  performed 
prior  to  location  of  the  mining  claim  upon 
the  theory  that  it  is  merely  an  amend- 
ment of  and  a  continuation  in  substance  of 
the  earlier  mill-site  location.  59-192 

A  mining  claimant  who  has  made  loca- 
tions upon  ground  previously  located  by 
another  is  not  entitled  to  claim  the  benefits 
of  common  improvement  work  performed 
for  the  benefit  of  the  earlier  claims  upon 
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his  mere  assertion  that  the  claims  were 
turned  over  to  him  by  the  earlier  locator. 
Such  an  assertion  is  insufficient  to  estab- 
lish a  privity  of  interest  between  himself 
and   the  earlier  locator.  59-192 

Where  a  claim  was  located  as  being 
contiguous  to  a  group  of  other  claims  and 
is  shown  by  the  official  survey  upon  appli- 
cation for  patent  to  be  contiguous  to  such 
other  claims,  it  will  not  be  excluded  from 
sharing  in  the  benefit  of  common  improve- 
ment work  done  for  those  claims  merely 
because  a  mineral  surveyor's  map  made 
in  connection  with  another  proceeding 
shows  such  claim  to  be  noncontiguous. 

59-192 

A  shaft  which  is  counted  as  a  common 
improvement  cannot  also  be  considered  to 
be  an  individual  improvement  for  the  ben- 
efit of  the  claim  upon  which  it  is  located. 

59-193 

It  is  doubtful  that  a  cabin  for  workmen 
may  be  considered  a  common  improvement 
where  no  active  mining  operations  have 
been  conducted  after  erection  of  the  cabin 
and  there  is  nothing  to  show  that  it  has 
been  occupied  by  workmen  working  on  the 
claims.  59-193 

The  existence  of  an  understanding  be- 
tween two  mining  claimants  that  if  either 
was  to  sell  his  claims  the  other  would  put 
in  his  claims  too,  and  the  fact  that  each 
would  sometimes  do  assessment  work  for 
the  other,  are  insufficient  to  show  such  a 
community  of  interest  between  the  two  in 
performing  work  on  their  claims  that  such 
work  may  be  considered  to  be  a  common 
improvement  for  the  benefit  of  both  groups 
of  claims.  59-193 

IV.  COMMON  VARIETIES  OF  MINERALS 

Lands  containing  limestone  or  other 
minerals,  which  under  the  conditions 
shown  in  the  particular  case  cannot  prob- 
ably be  successfully  mined  and  marketed, 
are  not  valuable  because  of  their  mineral 
content,  nor  subject  to  location  under  the 
mining  law.  53-410 

No  logical  reason  appears  for  discrim- 
inating between  deposits  of  sand  and 
gravel,  if  marketable  at  a  profit,  and  other 
low-grade  deposits  of  wide  distribution, 
used  for  practically  the  same  or  similar 
purposes,  which  meet  this  test.        54-294 


Sand  and  gravel  which  can  be  extracted, 
removed,  and  marketed  at  a  profit,  ob- 
tained from  land  that  has  been  duly  lo>- 
cated  as  a  placer  claim,  may  be  disposed 
of  for  use  not  only  on  Federal  aid  high- 
ways but  for  other  lawful  purposes. 

54-294 

V.  CONTESTS 

Where  a  mining  claimant  protests 
against  surface  entries  made  before  the 
filing  of  his  patent  application,  alleging 
superior  right  by  virtue  of  prior  placer 
locations,  the  burden  of  proof  rests  upon 
the  protestant.  52-313 

A  finding  by  the  department  in  a  pro- 
ceeding between  a  mining  claimant  and  a 
townsite  applicant  that  there  had  been  no 
discovery  of  mineral  is  conclusive  as  to 
the  status  of  the  mining  claim  at  the  time 
of  the  hearing,  but  a  finding  made  in  dis- 
missing without  prejudice  a  mining  claim- 
ant's protest  against  a  townsite  applica- 
tion is  not  conclusive  on  the  mining  claim- 
ant. 52-427 

Land  in  the  actual  and  peaceable  posses- 
sion of  a  mineral  claimant  in  apparent 
good  faith  under  claim  of  right  to  which  he 
can  acquire  a  valid  possession  or  title 
under  applicable  laws  is  not  subject  to 
homestead  entry  by  another.  52-715 

A  controversy  between  a  prior  mill-site 
claimant  and  a  placer  claimant  is  not 
subject  to  an  adverse  claim,  but  of  protest, 
and  any  finding  of  a  court  in  adverse  pro- 
ceedings between  such  claimants  as  to  the 
mineral  or  nonmineral  character  of  the 
land  or  any  fact  relevant  to  that  issue  is 
merely  advisory  and  not  binding  upon  the 
Land  Department.  Helena,  etc.  Co.  v. 
Bailey  (36  L.D.  144).  53-116 

In  so  far  as  challenging  a  default  in 
assessment  work  required  on  a  mining 
claim  is  concerned,  the  Government  stands 
in  the  same  position  as  an  adverse  claim- 
ant under  section  2325,  Revised  Statutes. 

53-131 
The  United  States,  in  order  to  make  a 
lawful  challenge  to  the  validity  of  an  oil 
shale  claim  for  failure  to  perform  the  an- 
nual labor  required  in  any  patent  pro- 
ceedings, must  do  so  at  a  time  when  there 
is  an  actual  default  and  no  resumption  of 
work,  and  prior  to  the  time  the  patent 
proceedings,  including  the  publication  of 
notice,  have  been  completed.  53-131 
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Where  the  claimant  of  an  oil  shale  placer 
in  answer  to  adverse  charges  against  his 
claim  fails  to  deny  the  charge  of  failure 
to  do  assessment  work  and  that  work  was 
not  thereafter  resumed,  and  elects  to  stand 
solely  on  his  answer  denying  other  charges 
on  the  ground  that  the  charge  relating  to 
mere  performance  of  assessment  work  is 
unauthorized  by  law,  the  charge  will  be 
taken  as  established  and  the  claim  held 
void.  53-179 

Dual  forms  of  challenge  as  to  the  vali- 
dity of  a  mining  claim  asserted  under  the 
mining  law  by  institution  of  proceedings 
and  by  posting  of  notice  of  actual  repos- 
session of  the  ground  are  proper  and  con- 
sistent with  the  letter  and  spirit  of  the 
leasing  act.  53-214 

In  proceedings  against  a  mining  claim 
based  on  a  charge  of  the  nonmineral  char- 
acter of  the  land,  service  of  notice  by  pub- 
lication under  section  2335,  Revised  Sta- 
tutes, is  authorized  against  those  mineral 
claimants  who  cannot  be  found.        53-228 

Posting  notices  on  mining  claims  for 
lands  containing  minerals  other  than  those 
subject  to  the  operation  of  the  leasing 
act,  challenging  their  validity  for  defaults 
in  the  performance  of  annual  assessment 
work,  is  not  authorized  by  law  and  can- 
not, therefore,  take  the  place  of  personal 
service  or  be  accepted  as  a  substitute  for 
statutory  notice  by  publication,  and  such 
form  of  notice  will  not  operate  as  a  bar 
to  the  resumption  of  work  upon  those 
claims.  53-228 

The  Government  is  not  concerned  with 
defaults  in  the  performance  of  assessment 
work  on  mining  claims  for  minerals  other 
than  those  subject  to  the  operation  of  the 
leasing  act,  irrespective  of  how  long  con- 
tinued or  whether  occurring  before  or  after 
a  withdrawal  of  the  land,  and  such  de- 
faults cannot  be  made  the  subject  of  ad- 
verse proceedings  or  a  basis  for  an  adjudi- 
cation by  the  Land  Department  to  declare 
a  forfeiture.  53-228 

Under  the  laws  of  Colorado,  where  a 
corporation  is  dissolved,  any  action  affect- 
ing its  property  must  be  brought  against 
all  the  trustees  individually,  or  the  sur- 
vivors of  them,  and  consequently  service 
of  notice  of  proceedings  against  oil  shale 
locations  in  that  State  upon  only  one  trus- 
tee of  a  defunct  corporation  is  not  sufficient 


to  bind  the  other  trustees  or  those  whom 
they  represent.  53-562 

Rule  13  of  Practice  requires  that  an  an- 
swer must  specifically  meet  and  respond  to 
the  allegations  of  the  charge,  and  a  denial 
in  an  answer  to  a  charge  based  on  mere 
information  and  belief  that  the  required 
work  on  a  mining  claim  was  not  fully  per- 
formed is  not  sufficient  to  fulfill  the  re- 
quirement. 53-572 

Testimony  as  to  discovery  of  mineral 
based  upon  an  examination  of  a  mining 
claim  subsequent  to  allowance  of  a  con- 
flicting stock-raising  homestead  entry  is 
incompetent  of  itself  to  prove  a  discovery 
that  would  establish  a  prior  valid  location, 
nor  are  the  declarations  in  the  recorded 
location  notices  prima  facie  evidence  of  the 
fact  of  discovery.  53-578 

The  departmental  ruling  holding  that 
where  more  than  one  action  has  been  com- 
menced, based  upon  separate  adverse  min- 
ing claims,  the  Land  Department  will 
await  a  judgment  determining  the  rights 
of  all  the  parties,  does  not  apply  to  adverse 
claims  not  filed  in  compliance  with  the 
statute.  53-712 

Failure  to  record  a  notice  of  desire  to 
hold  an  oil  shale  placer  mining  claim  in 
accordance  with  the  provisions  of  the  act 
of  May  18,  1933  (48  Stat.  72),  does  not, 
ipso  facto,  work  a  forfeiture,  but  it  is 
necessary,  in  order  to  terminate  the  claim, 
following  failure  to  comply  with  the  legal 
requirements,  that  there  be  on  behalf  of 
the  United  States  at  least  some  form  of 
challenge  of  the  valid  existence  of  the 
claim.  54-244 

A  charge  to  the  effect  that  a  sodium 
borate  deposit  prevented  a  location  being 
made  under  the  mining  laws,  necessarily 
meant  that  the  deposit  was  of  the  type  con- 
templated by  the  Mineral  Leasing  Act. 
Findings  and  conclusions  based  on  contest 
charges  are  to  be  read  together  in  a  rea- 
sonable manner.  58-427 

Where  official  records  of  the  General 
Land  Office  (Bureau  of  Land  Manage- 
ment) show  mining  claim  void  from  its  in- 
ception because  of  conflict  with  outstand- 
ing prospecting  permit,  no  contest  on  that 
ground  is  required  (43  OFR  221.1,  222.14). 

58-427 

Where  the  evidence  in  the  record  of  an 
adversary  proceeding  brought  by  the  Gov- 
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eminent  to  cancel  a  mining  claim  is  in- 
conclusive on  the  question  whether  the 
minerals  within  the  boundaries  of  the 
claim  constitute  valuable  mineral  deposits, 
the  case  will  be  remanded  for  a  further 
hearing-  on  this  issue.  60-280 

A  mining  claimant  who  institutes  a  con- 
test against  the  issuance  of  an  oil  and  gas 
lease  on  land  which  includes  the  claim 
has  the  burden  of  proving  the  validity  of 
the  claim.  60-309 

If  a  mining  claimant  fails  in  a  contest 
initiated  by  the  claimant  to  establish  the 
validity  of  the  claim  and  the  claim  is  ad- 
judged null  and  void,  such  adjudication 
is  effective  only  as  to  the  interests  in  the 
claim  which  are  represented  in  the  con- 
test. 60-309 

Where  the  Government  institutes  a  con- 
test against  a  number  of  placer  mining 
claims  on  the  ground  that  they  were  lo- 
cated in  violation  of  the  proviso  to  the 
act  of  Jan.  31,  1901  (31  Stat.  745),  the 
Government  has  the  burden  of  proving 
that  the  claims  were  located  for  salt. 

60-420 

This  Department  may  entertain  a  pro- 
test filed  by  the  Department  of  Agricul- 
ture and  thereafter  institute  adversary 
proceedings  against  the  validity  of  mining 
claims  at  any  time  prior  to  the  issuance  of 
patents  covering  such  claims.  61-280 

VI.  DETERMINATION  OF  VALIDITY 

Further  than  to  protect  certain  classes 
of  claimants  from  its  harsh  application, 
the  act  of  July  17,  1914  (38  Stat.  509)  did 
not  change  the  long-established  rule  that 
a  location,  otherwise  lawful,  of  mineral 
land  embraced  in  a  subsisting,  but  un- 
completed entry,  constitutes  a  property 
right,  good  as  against  everyone,  including 
the  entryman  and  the  Government,  not- 
withstanding that  the  locator  is  not  en- 
titled to  a  patent  or  to  maintain  possession 
in  the  courts  until  such  entry  is  canceled. 

52-197 

Issuance  by  the  Government  of  a  surface 
patent  pursuant  to  the  act  of  July  17,  1914 
(38  Stat.  509),  cannot  effect  a  forfeiture 
of  the  property  right  of  a  locator  to  the 
minerals  in  the  land,  where  his  location, 
otherwise  lawful,  was  made  subsequent  to 
the  date  of  that  act  and  while  the  land 
was  at  the  time  of  location  within  a  sub- 


sisting unrestricted,  but  unperfected  home- 
stead entry.  52-197 

The  discovery  of  an  isolated  bit  of  min- 
eral, not  connected  with  or  leading  to  sub- 
stantial prospective  values,  is  not  a  suffi- 
cient discovery  to  validate  a  location  un- 
der the  mining  laws,  but  it  is  sufficient  if 
mineral  is  found  in  a  mass  so  located 
that  the  vein  or  mineral-bearing  body  can 
be  followed  with  reasonable  hope  and  as- 
surance that  a  paying  mine  can  be  ulti- 
mately developed.  52-201 

The  Land  Department  has  jurisdiction 
to  determine  whether  mining  claims  for 
which  no  patent  has  been  sought  are  valid 
or  invalid,  and  so  declare.  52-282 

The  Government  cannot  convey  an  un- 
assailable title  under  some  other  public 
land  law  to  lands  embraced  within  a  min- 
ing location  until,  after  due  notice  of 
charges  and  opportunity  to  be  heard  has 
been  given  to  the  mining  claimant,  there 
has  been  an  adjudication  by  the  Land  De- 
partment that  the  claim  is  invalid.     52-379 

As  between  mineral  and  town-site  claim- 
ants, the  conditions  with  respect  to  the 
character  of  the  land,  as  they  exist  at  date 
of  entry,  or  at  the  time  when  all  the  neces- 
sary requirements  of  law  have  been  com- 
plied with  by  the  one  seeking  title,  deter- 
mine whether  the  land  is  subject  to  sale  or 
other  disposal  under  the  law  upon  which 
the  application  for  patent  is  based.    52-427 

One  who  has  located  a  placer  claim  by 
legal  subdivisions  of  surveyed  land  with- 
out actually  marking  of  boundaries  and 
in  other  respects  has  brought  himself 
within  the  saving  clauses  of  section  37  of 
the  leasing  act  of  Feb.  25,  1920,  has  a  valid 
claim  within  the  meaning  of  that  section 
as  against  the  Government,  and  the  Land 
Department  will  not  inquire  as  to  his 
compliance  with  the  local  laws  and  reg- 
ulations specifying  the  manner  in  which 
the  location  should  be  marked  on  the 
ground.  52-631 

The  question  whether  a  given  substance 
is  locatable  or  enterable  under  the  mining 
law  is  not  to  be  resolved  solely  by  the  test 
of  whether  the  substance  considered  has 
a  definite  chemical  composition  expressible 
in  a  chemical  formula.  52-714 

Where  in  a  suit  of  adverse  proceedings 
against  a  mining  claim  a  demurrer  is  sus- 
tained and  the  action  is  dismissed  on  the 
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merits,  all  facts  well  pleaded  are  admitted, 
and,  if  the  facts  relevant  to  the  issue  as 
to  the  validity  of  the  claim  were  not  deter- 
mined, the  Government  is  not  estopped 
from  fully  inquiring  into  and  determining 
them.  53-115 

Where  the  claimant  of  an  oil  shale  placer 
in  answer  to  adverse  charges  against  his 
claim  fails  to  deny  the  charge  of  failure 
to  do  assessment  work  and  that  work  was 
not  thereafter  resumed,  and  elects  to  stand 
solely  on  his  answer  denying  other  charges 
on  the  ground  that  the  charge  relating  to 
mere  performance  of  assessment  work  is 
unauthorized  by  law,  the  charge  will  be 
taken  as  established  and  the  claim  held 
void.  53-179 

Dual  forms  of  challenge  as  to  the  valid- 
ity of  a  mining  claim  asserted  under  the 
mining  law  by  institution  of  proceedings 
and  by  posting  of  notice  of  actual  reposses- 
sion of  the  ground  are  proper  and  con- 
sistent with  the  letter  and  spirit  of  the 
leasing  act.  53-214 

The  Land  Department  has  jurisdiction 
to  inquire  into  and  determine  in  the  public 
interest  any  matter  affecting  a  mining 
location  without  awaiting  the  filing  of  an 
application  for  patent,  and  if  the  charge 
of  invalidity  is  established  to  declare  the 
claim  null  and  void.  53-214 

There  is  doubt  whether  a  departmental 
decision  holding  a  mining  claim  in  a  na- 
tional park  has  been  abandoned  has  the 
same  conclusive  legal  effect  on  the  claim- 
ant's rights  as  an  adjudication  would  have 
that  it  is  void  on  the  ground  that  the  land 
was  nonmineral  in  character  or  that  there 
was  a  lack  of  discovery.  53-491 

The  form  of  challenge  on  behalf  of  the 
United  States  to  the  valid  existence  of  an 
oil  shale  mining  claim  which  to  be  valid 
must  precede  a  resumption  of  assessment 
work  is  a  challenge  of  default  in  the  per- 
formance of  such  work,  not  other  chal- 
lenges that  have  no  relation  or  connection 
with  the  performance  of  such  work. 

53-6G6 
Where,  following  contest  duly  allowed, 
an  entryman  with  notice  of  such  contest 
does  not  meet  and  respond  to  its  allega- 
tions, but  relinquishes  to  the  United  States, 
such  action  must  be  taken  as  a  confession 
of  the  truth  of  the  charges,  and  the  con- 
testant is  under  no  burden  to  prove  such 


facts  as  would  entitle  his  opponent  to  a 
segregation  survey ;  but  as  between  the 
Government  and  the  mineral  claimant 
there  is  no  presumption  that  the  mining 
claim  is  valid.  54-228 

While  the  existence  of  valuable  timber 
on  a  mining  claim,  though  in  a  national 
forest,  in  no  way  qualifies  the  locator's 
rights  under  the  mining  law  if  he  has  a 
valid  claim,  it  is  a  proper  element  for  con- 
sideration in  determining  the  weight  and 
credibility  to  be  attached  to  the  testimony 
in  determining  the  character  of  the  land ; 
and  the  fact  that  the  tract  contains  some 
valuable  timber  and  timber  that  will  grow 
into  value,  supplies  an  additional  reason 
for  clear  and  convincing  evidence  that  the 
land  is  valuable  for  mineral  before  title 
should  pass  from  the  United  States. 

54-306 
The  Department  has  power  to  declare 
mining  claims  void  prior  to  the  filing  of  an 
application  for  patent.  58-567 

A  mining  claimant  of  an  asserted  oil 
placer  claim  who  protests  against  the  is- 
suance of  an  oil  and  gas  lease  on  land 
classified  and  priced  as  coal  land  and 
within  the  boundaries  of  petroleum  reserve, 
to  sustain  his  allegations  of  a  superior 
right  will  be  required  to  show  that  the 
land  possesses  no  value  for  coal  and  at  the 
date  of  the  petroleum  withdrawal  that  the 
claimants  of  the  conflicting  mining  claim, 
in  the  absence  of  discovery  of  mineral  on 
that  date,  were  in  diligent  prosecution  of 
work  leading  to  the  discovery  of  oil  or  gas, 
which  work  was  continued  with  diligence 
to  discovery.  58-754 

Since  only  "valuable  mineral  deposits" 
may  be  located  under  the  mining  laws  of 
the  United  States,  no  mining  claim  is  valid 
until  there  has  been  a  discovery  of  min- 
erals, within  the  limits  of  the  claim,  which 
would  justify  a  person  of  ordinary  pru- 
dence in  the  further  expenditure  of  time 
and  money  with  reasonable  prospect  of  suc- 
cess in  developing  a  profitable  mine.  Such 
discovery  means  more  than  the  showing 
only  of  isolated  bits  of  mineral  or  geologic 
inferences  or  mere  indications  or  belief  as 
to  the  existence  of  mineral.  This  Depart- 
ment has  full  authority  to  determine  that 
a  claim  is  invalid  for  lack  of  discovery. 

59-446 
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The  authority  of  this  Department  to  de- 
termine the  validity  of  mining  claims  is  not 
affected  by  the  institution  of  proceedings 
by  the  United  States  to  condemn  the  inter- 
ests of  the  mineral  claimants,  or  by  the 
assumption  of  jurisdiction  over  the  land 
by  the  Navy  Department.  60-241 

Although  the  administration  of  the  na>- 
tional  forests  is  vested  in  the  Secretary  of 
Agriculture,  the  Secretary  of  the  Interior 
has  the  responsibility  of  determining  the 
validity  of  mining  claims  in  national  for- 
ests. 60-285 

If  a  mining  claimant  fails  in  a  contest 
initiated  by  the  claimant  to  establish  the 
validity  of  the  claim  and  the  claim  is  ad- 
judged null  and  void,  such  adjudication  is 
effective  only  as  to  the  interests  in  the 
claim  which  are  represented  in  the  con- 
test. 60-309 

VII.  DISCOVERY 

The  discovery  of  an  isolated  bit  of  min- 
eral, not  connected  with  or  leading  to  sub- 
stantial prospective  values,  is  not  a  suffi- 
cient discovery  to  validate  a  location  under 
the  mining  laws,  but  it  is  sufficient  if  min- 
eral is  found  in  a  mass  so  located  that  the 
vein  or  mineral-bearing  body  can  be  fol- 
lowed with  reasonable  hope  and  assurance 
that  a  paying  mine  can  be  ultimately  de- 
veloped. 52-201 

Where  there  has  been  an  actual  discov- 
ery of  mineral  either  on  the  surface  or  in 
shallow  workings  within  the  limits  of  an 
asserted  mining  location,  and  the  deposits 
of  the  region  have  been  the  subject  of 
exploration  and  study  for  a  number  of 
years,  evidence  bearing  upon  the  mineral 
value  and  the  geological  formation  of  the 
adjacent  lands  may  be  considered  in  de- 
termining whether  the  located  lands  are 
chiefly  valuable  for  their  mineral  contents. 

52-201 

It  is  not  necessary,  in  order  to  consti- 
tute a  valid  discovery  under  the  general 
mining  laws  sufficient  to  support  an  appli- 
cation for  patent,  that  the  mineral  in  its 
present  situation  can  be  immediately  dis- 
posed of  at  a  profit.  52-202 

The  rule  as  to  the  thickness  and  oil 
content  adopted  by  the  Geological  Survey 
in  its  regulations  of  Apr.  3,  1916,  for  the 
classification  of  lands  with  respect  to  their 
oil-shale  character,  was  not  intended  to  be 


applied  by  the  department  as  a  yardstick 
in  determining  whether  the  physical  ex- 
posure of  an  oil-shale  deposit  within  the 
limits  of  an  asserted  oil  shale  placer  min- 
ing location  is  sufficient  to  constitute  an 
adequate  discovery  of  mineral  under  the 
mining  laws,  but  each  case  presented  must 
be  determined  upon  the  facts  there  dis- 
closed. 52-202 

The  act  of  Feb.  11,  1897,  which  author- 
izes entry  under  the  mining  laws  of  lands 
"chiefly  valuable"  for  petroleum  or  other 
mineral  oils,  differs  from  section  2319, 
Revised  Statutes,  in  that  under  the  former 
the  value  of  the  land  is  the  criterion,  while 
under  the  latter  it  is  the  value  of  the 
"deposits."  52-313 

The  fact  that  a  mining  claimant,  after 
diligent  prosecution  of  work  looking  to  dis- 
covery of  oil  and  gas  on  his  claim,  discov- 
ers small  quantities  of  oil,  and  thereafter 
abandons  further  development,  permits 
the  improvements  to  go  to  ruin  or  be  sold 
and  the  property  to  lie  idle,  and  possession 
to  be  taken  under  the  agricultural  land 
laws,  is  very  persuasive  that  he  did  not 
regard  the  showings  of  oil  sufficient  to 
warrant  further  expenditure  and  develop- 
ment. 52-313 

The  rules  of  the  general  mining  laws  as 
to  discovery  and  assessment  work  are  ap- 
plicable to  oil-shale  claims  unaffected  by 
the  act  of  Feb.  12,  1903  (32  Stat.  825). 

52-333 

Where  mining  locations  have  been  un- 
challenged for  a  number  of  years,  and 
development  work  has  been  done  upon 
them,  the  certificate  of  location  creates 
presumption  of  discovery  and  a  valid  loca- 
tion, and  anyone  seeking  rights  under  other 
public-land  laws  adverse  to  those  of  the 
mining  claimants  must  assume  the  burden 
of  controverting  the  prima  facie  title  of  the 
mineral  claimants.  52-378 

A  discovery  of  minerals  after  a  town-site 
patent  has  been  issued  does  not  defeat  or 
impair  the  title  of  persons  claiming  under 
the  patent.  52-427 

The  superior  right  of  a  mining  claimant 
who  makes  discovery  subsequent  to  the 
filing  of  a  townsite  declaratory  statement 
by  another  depends  upon  whether  or  not 
discovery  of  mineral  was  made  prior  to 
final  entry  of  the  townsite  or  prior  to  the 
date  that  the  townsite  claimants  have  done 
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everything  required  under  the  laws  and 
regulations  to  entitle  them  to  a  certificate 
of  purchase  and  the  issuance  of  it  is  all 
that  remains  to  be  done.  52-427 

Where,  in  the  case  of  a  lode  mining  claim 
in  partial  conflict  with  a  railroad  grant, 
discovery  is  made  of  a  vein  or  lode  on  such 
claim  without  the  boundaries  of  the  grant, 
the  presumption  is  that  the  vein  extends 
to  the  limits  of  the  location  and  the  bur- 
den is  upon  the  railroad  grantee  to  over- 
come the  presumption.  52-437 
A  single  discovery  of  mineral  upon  pub- 
lic land  is  sufficient  to  authorize  the  loca- 
tion of  a  placer  claim  thereon  and  may,  in 
the  absence  of  any  claim  or  evidence  to 
the  contrary,  be  treated  as  sufficiently  es- 
tablishing the  mineral  character  of  the  en- 
tire claim  to  justify  patenting,  but  such  a 
discovery  does  not  conclusively  establish 
the  mineral  character  of  all  the  land  in- 
cluded in  the  claim  so  as  to  preclude  fur- 
ther inquiry  in  respect  thereto.  52-573 
A  discovery  of  mineral  upon  certain  sub- 
divisions of  a  placer  claim  located  within 
the  primary  limits  of  a  railroad  grant 
cannot  defeat  the  grant  as  to  the  subdivi- 
sions within  such  claim  found  to  be  non- 
mineral  in  character.  52-574 
A  placer  discovery  will  not  sustain  a  lode 
location  and  no  right  to  possession  of  loose, 
scattered  deposits,  not  rock  in  place,  can 
be  acquired  by  an  attempted  lode  location. 

52-715 
The  showing  as  to  the  mineral  character 
of  land  necessary  to  defeat  the  vesting  of 
equitable  title  in  a  nonmineral  claimant  at 
the  time  of  the  completion  of  his  claim  does 
not  require  that  there  must  be  an  actual 
discovery  of  mineral,  but  it  suffices  if  the 
known  conditions  as  to  geology,  adjacent 
discoveries,  and  other  indicia  are  such  as 
to  warrant  men  prudent  and  experienced 
in  such  matters  to  make  large  expenditures 
under  the  belief  that  the  land  contains 
mineral  of  such  quality  and  quantity  as 
to  render  its  extraction  profitable. 

52-741 
The  date  of  discovery  given  in  the  re- 
corded certificate  of  location  is  not  evi- 
dence of  the  fact  of  discovery  of  mineral  in 
a  mining  claim,  and  if  controverted  must  be 
proved  independently  of  the  recital  in  the 
certificate.  53-382 


Feeble  showings  of  mineralization  on  a 
mining  claim,  some  of  them  disclosed  in 
underground  workings,  whether  made  be- 
fore or  after  a  reservation  for  a  national 
park  became  effective,  and  occurring  in 
thin  films  and  seams,  and  showing  on  assay 
negligible  values  in  gold,  silver,  and  cop- 
per, are  insufficient  in  themselves  to  estab- 
lish a  discovery  that  will  save  the  claim 
from  the  operation  of  the  withdrawal. 

53-492 
The  fact  that  a  mining  claim  is  located 
at  the  bottom  of  a  rugged  and  precipitous 
canyon,  50  miles  from  the  nearest  railroad 
point,  and  that  the  last  18  miles  is  over 
a  poor  and  dangerous  trail,  that  all  sup- 
plies and  mining  tools  must  be  conveyed 
from  the  canyon  rim  by  pack  animals,  and 
that  the  mining  work  cannot  be  duplicated 
for  less  than  $25  per  linear  foot,  must  be 
considered  very  material  factors  for  a  rea- 
sonably   prudent    person    in    determining 
whether  the  minerals  will  justify  the  ex- 
penditure and  time  in  the  hope  of  develop- 
ing a  paying  mine.  53-492 
Testimony  as  to  discovery  of  mineral 
based  upon  an  examination  of  a  mining 
claim  subsequent  to  allowance  of  a  conflict- 
ing stock-raising  homestead  entry  is  in- 
competent of  itself  to  prove  a  discovery 
that  would  establish  a  prior  valid  location, 
nor  are  the  declarations  in  the  recorded 
location  notices  prima  facie  evidence  of  the 
fact  of  discovery.  53-578 
In   the  proof   required   in   oil  and  gas 
claims,  geologic  inferences  cannot  be  al- 
lowed to  prevail  over  the  results  of  actual 
tests  made  of  the  sand  penetrated.    54-166 
The  mere  making  within  a  period  of  sev- 
eral years  of  geophysical  examinations  to 
determine  the  structure  of  an  area  includ- 
ing an  oil  placer  to  which  claim  is  asserted, 
and  endeavors  to  induce  oil  companies  to 
employ  their  financial  resources  in  drilling 
further  test  wells  on  the  claims,  do  not  con- 
stitute diligent  prosecution  of  work  within 
the  meaning  of  the  mining  laws.      54-166 
In  the  solution  of  the  question  whether 
lands  containing  a  given  mineral  substance 
are  subject  to  location  and  purchase  under 
the  mining  laws,  the  test  is  the  market- 
ability of  the  product,  which  test  has  been 
consistently  applied  by  the  courts. 

54-294 
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In  an  application  for  placer  mineral  pat- 
ent, the  evidence  in  support  thereof,  ad- 
duced at  a  hearing  called,  consisted  of  little 
more  than  the  finding  of  a  few  fine  colors 
of  gold  and  some  black  sand  in  soil  and 
disintegrated  bedrock  on  slopes  and  high 
lands,  and  the  principal  witness  for  the  ap- 
plicant admitted  that  89  pans  from  15 
holes  on  the  land  showed  only  a  fraction  of 
a  cent  in  gold  per  cubic  yard.  Held,  That 
this  showing  does  not  justify  the  conclu- 
sion that  there  are  valuable  deposits  of 
mineral  upon  the  surface  of  the  claim, 
within  the  purview  of  the  statute.      54-306 

In  support  of  an  application  for  mineral 
patent,  to  two  oil  placer  claims,  the  evi- 
dence showed  the  drilling  of  three  wells 
from  1916  to  1923  to  stratums  of  sand  in 
which  showings  of  considerable  gas  and 
water  were  encountered,  but  as  to  which 
no  tests  of  production  were  made  and  the 
wells  were  abandoned  and  all  drilling  dis- 
continued until  1930,  when  the  mineral 
claimants,  under  the  provisions  of  the  leas- 
ing act  of  Feb.  25,  1920,  obtained  permis- 
sion to  drill  a  test  well  to  deeper  sands,  in 
which  oil  and  gas  in  commercial  quantities 
were  encountered.  Held,  That  the  mineral 
claimants  did  not  rely  upon  the  alleged 
discoveries  in  the  three  wells  first  men- 
tioned, but  realized  the  need  of  further 
tests  and  accordingly  drilled  to  deeper 
sands,  and  that  the  placer  locations  were 
invalid  for  lack  of  discovery.  54-601 

An  oil  placer  mining  claim  is  not  valid 
until  there  is  a  discovery  of  oil  or  gas 
within  its  limits.  A  qualified  person  may 
take  possession  and  hold  public  land  for  a 
reasonable  time  while  prospecting  for  min- 
eral. Assessment  work  does  not  take  the 
place  of  discovery.  It  is  of  no  avail  on  a 
mere  possessory  claim.  Section  2332,  Re- 
vised Statutes,  has  no  application  to  a 
possessory  claim  which  is  not  valid  through 
discovery.  Section  37  of  the  act  of  Feb.  25, 
1920  (41  Stat.  437)  did  not  give  force  or 
protection  to  an  alleged  oil  placer  mining 
claim  where  there  had  been  no  discovery  of 
oil  or  gas  and  where  there  was  no  diligent 
prosecution  of  work  looking  to  discovery 
at  the  date  of  said  act.  57-105 

(a)  It  is  settled  law  that  no  lode  mining 
claim  can  be  located  and  no  patent  issued 
without  actual  discovery  of  a  vein  or  lode 
within  the  limits  of  the  claim  located,  and 


that  mere  indications  of,  or  belief  in,  the 
existence  of  mineral  on  the  claim  do  not 
amount  to  discovery.  (6)  Discovery  out- 
side the  location,  no  matter  what  may  be 
its  proximity  to  the  lines  of  the  location 
is  not  sufficient,  (c)  The  Department  has 
no  authority  to  disregard  the  above  rule 
of  discovery  on  the  ground  of  national 
emergency,  (d)  The  fact  of  discovery  is 
a  fact  of  itself  totally  disconnected  with 
the  idea  of  a  discovery  shaft,  (e)  There 
is  no  sound  reason  for  the  position  that 
a  discovery  of  mineral  upon  each  of  two 
contiguous  claims  cannot  be  recognized  as 
a  valid  discovery  for  each  claim  for  the 
reason  that  the  discoveries  are  in  one  shaft 
on  a  common  boundary  between  the 
claims.  (/)  The  Federal  law  does  not 
require  the  sinking  of  a  discovery  shaft, 
and  where  discovery  is  made  in  a  drill 
hole  on  a  common  boundary  to  two  lode 
locations,  in  the  absence  of  any  authori- 
tative decision  that  a  discovery  in  a  drill 
hole  does  not  satisfy  the  requirements  of 
the  law  of  the  State  in  which  the  claim 
lies  as  to  a  discovery  shaft,  the  discovery 
is  deemed  sufficient  to  establish  the  va- 
lidity of  both  locations  in  the  absence  of 
any  evidence  that  the  drill  hole  departs 
from  the  vertical  plane  drawn  through 
the  side  line.  57-558 

Placer  claims  abandoned  by  original  lo- 
cators but  claimed  by  appellant  under  pur- 
ported assignment  held  void  in  absence  of 
diligent  prosecution  of  work  leading  to 
discovery  of  valuable  minerals  (act  of 
June  25,  1910,  36  Stat.  847 ;  Mineral  Leas- 
ing Act  of  Feb.  25, 1920) .  58-567 

A  discovery  of  mineral  which  will  vali- 
date a  location  under  the  mining  laws 
must  show  that  the  land  is  more  valuable 
for  the  removal  and  marketing  of  the 
mineral  than  for  any  other  purpose ;  that 
the  removal  and  marketing  will  yield  a 
profit  or  that  the  mineral  exists  in  such 
quantity  as  to  justify  a  prudent  man  in 
expending  labor  and  capital  to  obtain  it. 

58-671 

When  mining  claims  are  located  on  lands 
within  a  national  forest  and  embrace  de- 
sirable recreational  areas  the  showing  of 
mineral  values  must  be  clear  and  unequiv- 
ocal. 58-671 

A  decision  holding  placer  mining  claims 
to  be  null  and  void  because  of  lack  of 
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discovery  of  valuable  minerals  and  lack  of 
diligent  prosecution  of  work  leading  to 
discovery  will  not  be  disturbed  where  no 
new  evidence  is  submitted  to  show  that 
a  discovery  was  made  or  that  there  was 
diligent  prosecution  of  work  leading  to 
a  discovery.  59-129 

Showings  of  oil  in  shallow  wells  are  in- 
sufficient to  constitute  a  discovery  where 
the  possible  oil-bearing  formations  lie  at 
depth  and  are  separated  from  the  surface 
by  non-oil-bearing  strata.  59-129 

Whether  deposits  of  gypsum,  clay,  lime- 
stone, and  other  mineral  substances  of  wide 
occurrence,  are  valuable  mineral  deposits 
subject  to  location  under  the  mining  laws 
is  a  question  of  fact  and  depends  upon 
the  marketability  of  the  deposits.      59-129 

The  concurrent  findings  of  the  register 
(Manager)  and  the  Commissioner  of  the 
General  Land  Office  (Director,  BLM)  that 
a  sufficient  discovery  of  minerals  has  been 
made  on  a  claim  will  not  be  disturbed  un- 
less clearly  wrong.  59-192 

Since  only  "valuable  mineral  deposits" 
may  be  located  under  the  mining  laws  of 
the  United  States,  no  mining  claim  is  valid 
until  there  has  been  a  discovery  of  min- 
erals, within  the  limits  of  the  claim,  which 
would  justify  a  person  of  ordinary  pru- 
dence in  the  further  expenditure  of  time 
and  money  with  reasonable  prospect  of 
success  in  developing  a  profitable  mine. 
Such  discovery  means  more  than  the  show- 
ing only  of  isolated  bits  of  mineral  or  geo- 
logic inferences  or  mere  indications  or  be- 
lief as  to  the  existence  of  mineral.  This 
Department  has  full  authority  to  deter- 
mine that  a  claim  is  invalid  for  lack  of 
discovery.  59-446 

As  only  "valuable  mineral  deposits"  may 
be  located  under  the  mining  laws  of  the 
United  States,  no  mining  claim  is  valid 
until  there  has  been  a  discovery  of  minerals 
within  the  limits  of  the  claim  which  would 
justify  a  person  of  ordinary  prudence  in 
the  further  expenditure  of  time  and  money 
in  an   effort   to   develop   a   paying  mine. 

60-241 

In  determining  whether  mineral  deposits 
discovered  on  public  land  are  valuable,  the 
test  to  be  applied  is  whether  they  are 
"such  as  would  justify  a  person  of  ordi- 
nary prudence  in  the  further  expenditure 
656477—63     vol.  52 17 


of  his  time  and  means  in  an  effort  to 
develop  a  paying  mine."  60-280 

Where  the  evidence  in  the  record  of  an 
adversary  proceeding  brought  by  the  Gov- 
ernment to  cancel  a  mining  claim  is  incon- 
clusive on  the  question  whether  the  min- 
erals within  the  boundaries  of  the  claim 
constitute  valuable  mineral  deposits,  the 
case  will  be  remanded  for  a  further  hear- 
ing on  this  issue.  60-280 

A  recital  in  a  notice  of  location  or  in  a 
validating  certificate  that  a  valid  mineral 
discovery  has  been  made  by  the  locator  is 
not  evidence  of  a  discovery.  60-309 

Evidence  that  a  3-foot  layer  of  oily, 
greasy  shale  was  discovered  2  feet  below 
the  surface  of  a  mining  claim  falls  short 
of  establishing  that  a  discovery  of  oil  suf- 
ficient to  validate  the   claim  was  made. 

60-309 

A  valid  location  of  a  mining  claim  can 
be  made  only  if  a  valuable  mineral  de- 
posit has  been  discovered  within  the  limits 
of  the  claim  itself.  The  presence  of  a  val- 
uable mineral  deposit  on  adjacent  land, 
plus  geological  indications  that  the  deposit 
probably  extends  beneath  the  surface  of 
the  claim,  does  not  warrant  a  finding  that 
the  claim  is  valid.  60^73 

Where  it  appears  that  the  minerals  dis- 
covered on  a  placer  mining  claim  are  not 
marketable  commodities,  such  minerals  do 
not  constitute  "valuable  mineral  deposits" 
within  the  meaning  of  that  phrase  as  used 
in  the  mining  laws.  60-473 

A  valid  location  of  a  mining  claim  can 
be  made  only  if  a  valuable  mineral  deposit 
has  been  discovered  within  the  limits  of 
the  claim.  61^3,  161 

It  appearing  from  all  the  evidence  in- 
cluding new  assay  reports  of  samples  taken 
jointly  by  the  appellants  and  the  Bureau 
of  Mines  that  a  sufficient  mineralization 
of  appellants'  claims  is  established  to  jus- 
tify a  prudent  man  in  the  further  devel- 
opment of  the  property  and  the  other  re- 
quirements of  the  statute  having  been  com- 
plied with,  patent  to  the  appellants  should 
issue.  61-281 

Discovery  of  valuable  mineral  deposit 
within  limits  of  claim  is  essential  to  a  valid 
location.  Where  minerals  have  been  found 
and  the  evidence  is  of  such  a  character 
that  a  person  of  ordinary  prudence  would 
be  justified  in  the  further  expenditure  of 
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his  labor  and  means,  with  a  reasonable 
prospect  of  success,  in  developing  a  val- 
uable mine,  the  requirements  of  the  stat- 
ute are  met.  61-289 
To  constitute  the  basis  of  a  location,  a 
discovery  need  not  then  yield  a  profit  or 
be  a  paying  mine  provided  it  has  a  pres- 
ent or  prospective  commercial  value. 

61-289 

VIII.  HEARINGS 

When  an  applicant  for  a  mineral  patent 
charges  that  it  submitted  evidence  at  a 
hearing  which  does  not  appear  in  the 
transcript  of  the  hearing  and  when  the 
manager  admits  that  a  complete  transcript 
at  the  hearing  was  not  obtained  because 
of  the  conduct  of  the  applicant's  counsel, 
this  Department  will  not  undertake  to 
render  a  final  opinion  on  a  record  admit- 
tedly incomplete.  61-281 

When  the  evidence  which  the  appellant 
claims  is  not  included  in  the  transcript 
consists  largely  of  the  reports  of  an  assay 
and  where  it  is  admitted  that  the  trans- 
cript of  the  hearing  is  not  complete  in  that 
respect,  then  in  order  to  prevent  the  very 
substantial  delay  necessarily  occasioned 
by  a  remand  of  the  proceedings,  appel- 
lants are  permitted,  under  supervision  of 
employees  of  this  Department,  to  take  new 
samples  and  submit  new  assay  reports  for 
the  record  in  place  of  those  alleged  to 
have  been  omitted  from  the  original  tran- 
script. 61-281 

IX.  LANDS  SUBJECT  TO 

The  location  of  a  mining  claim  prior  to 
the  passage  of  the  act  of  Jan.  25, 1927  (44 
Stat.  1026),  upon  lands  within  a  numbered 
school  section  does  not  defeat  the  title  of 
a  State  to  the  lands  under  its  original 
grant,  if  the  lands  were  not  known  to  be 
mineral  at  the  time  they  were  identified 
by  the  survey,  or  at  the  date  of  the  grant 
where  the  survey  preceded  it.  52-266 

The  leasing  act  repealed  as  to  oil-shale 
deposits  the  general  provisions  of  the  min- 
ing law  and  withdrew  them  from  location 
and  disposition  thereunder,  and  was  a 
legislative  assertion  of  control  and  owner- 
ship thereof  by  the  United  States,  except 
as  specifically  provided  in  section  37  of  the 
act;  no  affirmative  action,  such  as  physi- 
cal reentry  or  the  institution  of  proceed- 


ings, is  necessary  in  order  to  terminate  the 
rights  of  a  defaulting  mining  claimant. 

52-296    I 

The  acts  of  Congress  relating  to  town- 
sites  recognize  the  possession  of  mining 
claims  within  their  limits,  and  the  mere     j 
filing    of    a    declaratory    statement   by    a 
townsite  trustee  is  no  bar  to  the  explora-    i 
tion  and  purchase  of  mineral  lands  therein.    1 

52-^26 

Lands  containing  deposits  of  gravel 
which  can  be  extracted,  removed  and 
marketed  at  a  profit  are  mineral  lands 
subject  to  location  and  entry  under  the 
placer  mining  laws.  52-714 

Ore   when   severed   from   the   land    be-    ; 
comes  personalty,   but   tailings  from   the 
mine  that  are  dumped  upon  nonmineral 
land  and  abandoned  become,  upon  aban-    ; 
donment,  a  part  of  the  realty  so  as  to  min- 
eralize   the    land    upon    which    they    are    1 
placed  and  make  it  subject  to  mining  lo- 
cation by  the  first  comer.  53-116    j 

The  act  of  Mar.  3,  1925  (43  Stat.  1185)    | 
authorizing  issuance  of  patent  to  the  State 
of  South  Dakota  with  mineral  reservation    . 
to  the  United  States  to  any  unpatented 
lands  within  the  Custer  State  Park  held  or 
claimed   under  the  Federal  mining  laws 
under  locations  made  prior  thereto  upon    j 
payment  of  $1.25  per  acre  and  proof  of 
transfer  to  the  State  or  abandonment  of 
the  claims  did  not  ipso  facto  withdraw 
lands  so  claimed  from  the  operation  of  the 
mining  laws,  including  rights  of  relocation, 
but  did  enable  the  State  to  initiate  a  right 
which   would    defeat   attempts   at  subse- 
quent location  or  relocation.  53-195    | 

A  temporary  withdrawal  in  aid  of  the 
grant  of  June  7,  1924,  of  lands  to  the  city 
of  Phoenix,  Arizona,  for  park  purposes, 
becomes  effective  as  to  mining  locations 
within  its  area  upon  their  abandonment 
and  cuts  off  the  right  of  their  relocation 
under  the  mining  laws.  53-245 

A  patent  to  a  placer  claim  traversed  by 
a  right-of-way  previously  granted  under 
the  act  of  Mar.  3,  1875  (18  Stat.  482)  car- 
ries with  it  no  possibility  of  a  future  estate 
in  the  land  within  the  right-of-way  in  the 
event  of  its  abandonment,  but  the  land 
thereupon  reverts  to  the  United  States. 

53-340 

The  fact  that  the  grantee  of  a  railroad 
right-of-way   is  restricted   to   the  use  of 


MINING    CLAIMS,    IX 


243 


the  lands  for  railroad  purposes  only  and 
is  not  invested  with  any  right  to  mine  and 
remove  the  minerals  for  any  other  pur- 
pose does  not  render  the  land  subject  to 
location  under  the  mining  laws.  53-340 
Where  a  mining  company,  in  good  faith, 
made  use  of  land  within  the  Mount  Rainier 
National  Park  for  a  mill  site  in  connection 
with  bona  fide  mining  operations  and  was 
prevented  from  surveying  and  marking  its 
boundaries  by  agents  of  the  United  States, 
prior  to  the  passage  of  the  act  of  May  27, 
1908  (35  Stat.  317),  it  acquired  a  right, 
under  the  proviso  to  said  act  and  the  min- 
eral-land laws  of  the  United  States,  to 
the  land  as  a  mill  site  claim,  the  act  of 
May  27,  1908,  while  forbidding  future  lo- 
cation of  mining  claims  within  the  park 
area,  excepting  from  this  inhibition  rights 
theretofore  acquired  in  good  faith  under 
the  mineral-land  laws  of  the  United  States. 

54-252 
E.O.  No.  2524  of  Feb.  1,  1917,  reserving 
lands  for  the  Papago  Indians,  excepted 
mineral  deposits  and  provided  that  reser- 
vation area  should  be  open  to  entry  and 
location  under  the  mining  laws  of  the 
United  States.  54-360 

Public  land  subject  to  entry  as  mineral 
must  be  free,  open,  public  land,  and  not 
legally  reserved,  appropriated,  dedicated  to 
any  other  use  or  purpose,  or  otherwise 
legally  disposed  of.  54-475 

An  attempted  mining  location  absolutely 
|  void  when   made,   because  upon   land  to 
which  the  United  States  was  without  title, 
is  not  later  rendered  valid  by  reason  of 
the  revestment  of  title  in  the  United  States 
followed  by  the   opening  of  the   land  to 
location  under  the  mining  laws.        55-430 
Section  2332   of  the  Revised   Statutes, 
which  provides  that  where  a  mining  claim 
has  been  held  and  worked  for  a  period 
equal  to  the  time  prescribed  by  the  local 
State  or  Territorial  statute  of  limitations 
for  mining  claims,  evidence  of  such  pos- 
session and  working  for  such  period  shall 
be  sufficient  to  establish  a  right  to  a  patent, 
in  the  absence  of  any  adverse  claim,  con- 
templates valid  possession  of  the  land,  and 
s  without  application  where  the  land  is 
it  the  time  within  a  railroad  grant  or 
)therwise  not  subject  to  mining  location. 

55^430 


Where  an  adverse  claimant  pursuant  to 
departmental  decision  relinquished  a  sub- 
division of  his  stock-raising  entry  embrac- 
ing the  claim  in  controversy,  the  refusal  of 
the  Department  to  accept  the  relinquish- 
ment does  not  preclude  the  adverse  claim- 
ant from  asserting  rights  as  a  relocator 
of  the  claim  under  the  mining  law.     56-35 

Land  patented  under  a  grant  to  a  rail- 
road company  is  not  subject  to  location 
under  the  mining  law,  and  where  more 
than  six  years  have  elapsed  from  the  date 
of  patent,  the  patent  is  immune  from  at- 
tack by  the  United  States  in  the  absence 
of  fraud  in  its  procurement,  and  a  locator 
under  the  mining  law  of  part  of  such  land 
who  also  holds  the  title  of  the  railroad 
will  not  be  permitted  to  reconvey  such 
title  to  the  United  States  for  the  purpose 
of  having  such  part  included  in  a  mineral 
patent  to  his  location.  56-67 

Mining  locations  for  metalliferous  min- 
eral on  lands  withdrawn  under  the  act  of 
June  25,  1910  (36  Stat.  847),  made  prior 
to  withdrawals  of  such  land  under  the 
Federal  Water  Power  Act,  and  amended 
for  the  purpose  of  correcting  description 
after  said  act,  where  there  is  nothing  to 
show  that  new  ground  covered  by  the  with- 
drawals under  the  Federal  Water  Power 
Act  was  included  in  the  location,  does  not 
subject  the  applicant  for  patent  to  the 
claim  to  the  requirement  that  he  show 
cause  why  his  application  should  not  be 
rejected  to  the  extent  of  the  lands  em- 
braced in  the  amended  location  outside  the 
original  boundaries  of  the  claim.      56-67 

Lands  in  Section  36,  not  known  to  be 
mineral  at  the  date  of  survey  thereof, 
Jan.  14,  1875,  presumptively  passed  to  the 
State  under  its  grant  of  school  sections, 
and  after  State  patent  issues  to  the  land 
without  mineral  reservation,  the  State  has 
no  more  interest  in  the  land  other  than  to 
maintain  the  title  it  undertook  to  grant. 
On  the  other  hand,  if  the  land  was  known 
to  be  mineral  at  date  of  survey,  the  title 
did  not  pass  to  the  State  under  its  school 
land  grant,  and  the  State  could  not  trans- 
mit by  a  patent  a  title  which  it  did  not 
receive.  Mining  location  on  Jan.  1,  1916, 
of  land  which  otherwise  would  pass  to  the 
State,  known  to  be  mineral  at  the  date  of 
the  filing  of  the  plat  of  survey  thereof,  is 
not  affected  by  the  act  of  Jan.  25,  1927 
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(44  Stat.  1026),  which  extended  the  grants 
of  school  sections  to  the  various  States  to 
include  sections  mineral  in  character.  The 
presumption  that  land  passed  to  the  State 
under  its  original  grant  is  not  conclusive, 
and  the  question  may  be  raised  at  any  time 
by  anyone  in  privity  with  the  Government 
whether  the  lands  are  within  the  purview 
of  the  grant,  and  a  mineral  claimant  is  in 
such  privity.  56-68 

As  to  acts  setting  aside  lands  for  par- 
ticular public  purposes  which  do  not  ex- 
pressly extend  or  prohibit  the  operation 
of  the  mineral  land  laws,  there  is  no  suf- 
ficient basis  for  the  presumption  that  the 
mineral  land  laws,  unless  there  are  express 
words  of  exclusion,  extend  to  them.  On 
the  contrary  in  all  such  cases  the  intent 
of  Congress  in  that  respect  must  be  gath- 
ered from  the  act  itself.  57-365 

Lands  classified  under  section  3  of  the 
act  of  Aug.  28,  1937  (50  Stat.  874)  as 
more  valuable  for  agriculture  than  for 
timber,  if  in  fact  more  valuable  for  mineral 
than  for  agriculture,  and  not  therefore 
subject  to  disposition  under  section  3,  are 
subject  to  location,  entry  and  purchase 
under  the  mining  laws  in  accordance  with 
section  3  of  the  act  of  June  9,  1916  (39 
Stat.  218).  57-365 

The  policy  of  making  mineral  lands  in 
national  forests  subject  to  the  operation 
of  the  mining  law  was  continued  with 
certain  restrictions  and  limitations  in  the 
act  of  June  9,  1916  (39  Stat.  218),  but  the 
act  of  Aug.  28,  1937  (50  Stat.  874)  as  to 
timber  lands  made  the  objects  and  pur- 
poses of  that  act  paramount,  notwithstand- 
ing any  conflict  with  any  provision  of  the 
mineral  land  laws.  57-365 

Placer  mining  locations  were  made  for 
desert  clay  within  an  area  subsequently 
withdrawn  for  use  as  a  bombing  and  gun- 
nery range.  Held,  that  land  containing 
clay  or  silt  deposits  suitable  for  use  as 
rotary  mud  which  can  be  extracted,  re- 
moved and  marketed  at  a  profit  is  mineral 
land  subject  to  location  and  entry  under 
the  placer  mining  laws.  57-533 

Adverse  proceedings  directed  by  the 
Government  against  the  mineral  entry  of 
the  United  States  Borax  Company :  Held, 
(1)  that  the  SW^SW^NE^  Sec.  24, 
T.  11  N.,  R.  8  W.,  S.B.M.,  embracing  the 
Little  Placer  claim,  contains  valuable  de- 


posits of  sodium  borates  ;  (2)  that  the  said 
sodium  borate  materials,  to  wit,  tincal  and 
kernite,  are  soluble  in  water  and  were  dis- 
solved in  water,  and  accumulated  by  con- 
centration ;  (3)  that  at  the  time  the  appel- 
lant perfected  its  mining  location  on  the 
lands  embracing  the  Little  Placer  mining 
claim  the  lands  were  known  to  contain 
valuable  deposits  of  sodium  borates;  (4) 
that  the  lands  embracing  the  Little  Placer 
mining  claim  or  the  sodium  borates  therein 
contained  are  not  subject  to  disposition 
under  the  general  mining  laws  but  only 
under  the  act  of  Feb.  25,  1920  (41  Stat.  437, 
30  U.S.C.  181),  known  as  the  Mineral  Leas- 
ing Act.  58-426 

In  determining  whether  land  was  of 
known  mineral  (sodium)  character,  as 
contemplated  by  the  Mineral  Leasing  Act, 
and,  therefore,  excepted  from  location  and 
disposition  under  the  mining  laws,  all  that 
is  required  is  that  such  competent  evidence 
show  that  the  lands  were  known  to  be 
valuable  for  sodium  when  the  attempted 
location  under  the  mining  laws  was  made, 
that  is,  that  the  known  conditions  at  that 
time  were  such  as  reasonably  to  engender 
the  belief  that  the  lands  contained  sodium 
borates  in  such  quantity  and  of  such  qual- 
ity as  would  render  their  extraction  prof- 
itable and  justify  expenditures  to  that  end. 

58-426 

Mining  claims  cannot  be  located  on  land 
covered  by  an  oil  and  gas  prospecting  per-  ' 
mit,  which  until  canceled  of  record,  segre- 
gates  the  land  from  location  under  the 
mining  laws.  58-^27 

The  mere  classification  of  land  as  coal 
land  does  not  bar  a  location  of  the  land 
under  the  mining  law  for  nonmetallic  min- 
erals unless  in  fact  the  land  possesses 
value  for  coal.  58-753 

It  is  error  to  adjudge  a  mining  claim 
located  on  land  classified  as  coal  void  be- 
cause of  such  classification  without  giving 
the  claimant  thereof  an  opportunity  to  dis- 
pute the  classification.  58-754 

The  discovery  of  mineral  deposits  and 
the  performance  of  assessment  work  on 
withdrawn  lands,  in  the  absence  of  a  loca- 
tion perfected  by  a  valid  discovery  prior  to 
the  withdrawal,  confers  no  right  under  the 
mining  laws  prior  to  the  restoration  of  the 
lands  from  the  withdrawal.  Upon  such 
restoration,  the  land  becomes  subject  to 
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veterans'  preference  rights  under  the  act 
of  Sept.  27, 1944  (43  U.S.C.  (1952  ed.)  282  ; 
see  also  Supp.  V).  59-466 

Deposits  of  bat  guano  found  in  caves  on 
the  Papago  Indian  Reservation,  which  is 
subject  to  exploration  and  location  under 
the  existing  mining  laws  of  the  United 
States,  are  properly  classifiable  as  mineral 
in  character.  The  lands  containing  such 
deposits  are  subject  to  location  and  entry 
under  the  act  of  Aug.  28,  1937  (50  Stat. 
862;  25  U.S.C.  463),  and  the  deposits  are 
therefore  not  subject  to  disposition  by  the 
Papago  Tribal  Council.  60-45 

The  construction  and  use  by  the  Forest 
Service  of  a  cabin,  barn,  and  other  struc- 
tures on  a  portion  of  the  area  proposed  by 
a  Forest  Supervisor  for  an  administra- 
tive site  might  be  sufficient  to  effect  an 
appropriation  of  that  particular  portion 
of  the  land  to  Government  use,  so  as  to 
preclude  any  mining  location  on  the  land 
occupied  by  such  structures,  but  this  would 
not  constitute  an  appropriation  of  the 
unimproved  portion  of  the  proposed  site. 

60-285 

The  submission  of  a  proposal  by  a 
Forest  Supervisor  that  an  area  in  a 
national  forest  be  established  as  an  ad- 
ministrative site,  the  surveying  of  the 
area,  and  the  filing  of  the  survey  notes 
,  and  the  proposal  in  the  regional  office  of 
I  the  Forest  Service  were  insufficient  to 
effect  the  withdrawal  of  unimproved  land 
within    the    area    from    mining   location. 

60-285 
;  Where  there  is  substantial  evidence 
to  show  that  a  tract  of  land  contains  two 
beds  of  a  high-ranking  sub-bituminous  coal 
of  appreciable  thickness  and  heat  value 
which  are  subject  to  small-scale  mining, 
;and  that  coal  from  the  same  beds  in 
adjoining  land  has  in  fact  been  mined  and 
sold,  the  land  will  be  considered  as  valu- 
able for  coal  and  may  properly  be  classi- 
ied  as  coal  land,  so  that  it  is  not  subject 
o  location  under  the  mining  laws.     60-343 

Valid  rights  cannot  be  acquired  under 
he  mining  laws  in  an  area  of  public  land 
ifter  the  filing  and  during  the  pendency 
|)f  a  proper  application  for  a  noncompeti- 
iive  oil  and  gas  lease  on  such  land.      61-43 

When  an  oil  and  gas  prospecting  permit, 
ssued  under  section   13   of  the   Mineral 


easing  Act,  expired  by  operation  of  law, 


the  land  embraced  in  that  permit  again 
became  subject  to  location  under  the  min- 
ing laws,  and  remained  so  until  the  filing 
of  an  allowable  application  for  a  permit 
or  lease  under  the  act  or  until  the  land 
was  known  to  be  valuable  for  any  of  the 
minerals  covered  by  that  act.  61-161 

A  material  site  permit  which  was  reg- 
ularly issued  under  the  Federal  Highway 
Act  (23  U.S.C,  1946  ed.,  sec.  18)  to  the 
Oregon  State  Highway  Commission  pre- 
cludes the  subsequent  location  of  a  placer 
mining  claim  on  the  same  land.  61-255 

X.  LOCATION 

A  locator  of  mineral  land  embraced  in 
a  subsisting  unrestricted  but  uncompleted 
homestead  entry,  subsequently  patented 
pursuant  to  the  act  of  July  17,  1914  (38 
Stat.  509),  who  has  acquired  the  title  of 
the  surface  entryman,  may,  everything 
being  otherwise  regular,  execute  a  deed 
of  reconveyance  and,  upon  cancellation  of 
the  surface  patent,  receive  a  mineral 
patent.  52-197 

Where  there  has  been  an  actual  discov- 
ery of  mineral  either  on  the  surface  or  in 
shallow  workings  within  the  limits  of  an 
asserted  mining  location,  and  the  deposits 
of  the  region  have  been  the  subject  of  ex- 
ploration and  study  for  a  number  of  years, 
evidence  bearing  upon  the  mineral  value 
and  the  geological  formation  of  the  ad- 
jacent lands  may  be  considered  in  deter- 
mining whether  the  located  lands  are 
chiefly  valuable  for  their  mineral  contents. 

52-201 

A  valid  mining  location,  unperfected  at 
the  date  of  the  leasing  act  of  Feb.  25, 1920, 
by  a  certificate  of  entry,  is  forfeited  upon 
failure  to  fulfill  the  statutory  requirement 
as  to  annual  labor  and  improvements,  and 
the  land  therein  becomes  subject  to  dis- 
position only  under  that  act.  52-282 

Mineral  deposits  that  are  within  the  pur- 
view of  the  leasing  act,  in  lands  covered 
by  mining  locations,  become,  upon  default 
in  maintenance  of  such  claims,  subject  to 
disposition  under  that  act,  and  subsequent 
resumption  of  work  thereon  does  not  serve 
to  divest  the  Government  of  its  proprietary 
title,  nor  does  the  fact  that  work  is  re- 
sumed prior  to  the  initiation  of  adverse 
proceedings  to  determine  the  validity  of 
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a  claim  operate  as  an  estoppel  against  the 
Government.  52-296 

Where  mining  locations  have  been  un- 
challenged for  a  number  of  years,  and  de- 
velopment work  has  been  done  upon  them, 
the  certificate  of  location  creates  presump- 
tion of  discovery  and  a  valid  location,  and 
anyone  seeking  rights  under  other  public- 
land  laws  adverse  to  those  of  the  mining 
claimants  must  assume  the  burden  of  con- 
troverting the  prima  facie  title  of  the  min- 
eral claimants.  52-378 

A  placer  location  which  was  defective 
and  not  subject  to  entry  and  patent  in  its 
original  form  because  of  nonconformity 
with  the  United  States  system  of  public- 
land  surveys  as  required  by  section  2331, 
Revised  Statutes,  is  not  void,  but  the  de- 
fect, in  the  absence  of  an  adverse  claim 
to  the  added  land,  is  curable  either  by 
suitable  amendment  or  by  relocation,  pro- 
vided that  the  acreage  limitation  of  the 
statute  be  observed.  52-468 

Acceptance  of  a  gift  of  an  interest  in  a 
mining  claim  is  presumed  where  it  is  evi- 
denced by  the  naming  of  the  donee  in  the 
location  notice  as  one  of  the  locators  and 
by  the  recordation  of  such  notice,  and  title 
cannot  revert  to  the  donor  on  the  testi- 
mony of  the  latter  in  an  ex  parte  proceed- 
ing that  the  gift  was  not  accepted.     52-550 

The  protection  of  possession  accorded  by 
section  2332,  R.  S.,  to  the  members  of  an 
association  of  persons,  who  are  locators  of 
a  mining  claim,  is  against  all  who  are  not 
members  of  the  association,  but  the  statute 
does  not  contemplate  that  possession  and 
working  of  the  claim  by  one  or  more  lo- 
cators shall  be  adverse  to  the  interests  of 
a  locator  who  is  not  in  possession  and  has 
not  worked  the  claim.  52-550 

One  who  has  located  a  placer  claim  by 
legal  subdivisions  of  surveyed  land  without 
actually  marking  of  boundaries  and  in 
other  respects  has  brought  himself  within 
the  saving  clauses  of  section  37  of  the 
leasing  act  of  Feb.  25,  1920,  has  a 
valid  claim  within  the  meaning  of  that  sec- 
tion as  against  the  Government,  and  the 
Land  Department  will  not  inquire  as  to  his 
compliance  with  the  local  laws  and  regu- 
lations specifying  the  manner  in  which  the 
location  should  be  marked  on  the  ground. 

52-631 


Ore  when  severed  from  the  land  becomes 
personalty,  but  tailings  from  the  mine  that 
are  dumped  upon  nonmineral  land  and 
abandoned  become,  upon  abandonment,  a 
part  of  the  realty  so  as  to  mineralize  the 
land  upon  which  they  are  placed  and  make 
it  subject  to  mining  location  by  the  first 
comer.  53-116 

State  requirements  as  to  location  of  a 
mining  claim  and  description  of  each 
corner  with  the  markings  thereon  are  not 
repugnant  to  Federal  laws,  and  noncom- 
pliance therewith  renders  the  claim  in- 
valid. 53-196 

A  notice  of  a  mining  location  not  filed 
for  record  until  after  an  adverse  right  had 
intervened  is  of  no  validity  under  the  laws 
of  the  State  of  Arizona.  53-245 

An  allegation  that  the  object  of  an 
amended  certificate  of  a  mining  location 
was  merely  to  correct  defects  in  the  orig- 
inal certificate  is  not  determinative  of  its 
character,  but  whether  the  certificate  is 
a  mere  amendment  or  one  taking  in  new  or 
abandoned  ground  is  a  question  depend- 
ing upon  the  facts  as  they  existed  at  the 
time  it  was  made.  53-312 

Where  the  right  of  possession  to  a  min- 
ing claim  is  founded  upon  an  alleged  com- 
pliance with  the  law  relating  to  a  valid 
location  all  the  necessary  steps,  aside  from 
the  making  and  recording  of  the  location 
certificate,  must,  when  contested,  be  estab- 
lished by  proof  outside  of  such  certificate. 

53-382 

A  mill  site  appurtenant  to  a  lode  is  a 
"location"  under  the  mining  laws  of  the 
United  States.  54-251 

An  attempted  mining  location  absolutely 
void  when  made,  because  upon  land  to 
which  the  United  States  was  without  title, 
is  not  later  rendered  valid  by  reason  of 
the  revestment  of  title  in  the  United  States 
followed  by  the  opening  of  the  land  to  loca- 
tion under  the  mining  laws.  55— 130 

Mere  possession  and  working  under  a 
void  mining  location  for  a  period  insuffi- 
cient to  acquire  a  possessory  title  under 
the  provisions  of  section  2332,  Revised 
Statutes,  is  insufficient  to  prevent  the  op- 
eration of  the  Federal  Water  Power  Act. 

55-430 

Subject  to  the  exception  embodied  in 
section  2332  of  the  Revised  Statutes,  the 
rule  is  well  settled  that  the  right  of  pos- 
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session  to  a  mining  claim  results  only  from 
a  location  made  in  conformity  with  the 
mining  laws.  55-430 

Mining  locations  for  metalliferous  min- 
eral on  lands  withdrawn  under  the  act  of 
June  25,  1910  (36  Stat.  847),  made  prior 
to  withdrawals  of  such  land  under  the 
Federal  Water  Power  Act,  and  amended 
for  the  purpose  of  correcting  description 
after  said  act,  where  there  is  nothing  to 
show  that  new  ground  covered  by  the  with- 
drawals under  the  Federal  Water  Power 
Act  was  included  in  the  location,  does  not 
subject  the  applicant  for  patent  to  the 
claim  to  the  requirement  that  he  show 
cause  why  his  application  should  not  be 
rejected  to  the  extent  of  the  lands  em- 
braced in  the  amended  location  outside  the 
original  boundaries  of  the  claim.  56-67 

An  amended  location  of  a  mining  claim 
made  by  a  person  who  purports  to  act  as 
agent  for  the  original  locators  was  invalid 
where  the  evidence  shows  that  the  original 
locators  had  theretofore  wholly  divested 
themselves  of  their  interests  in  the  claim 
and  there  is  no  indication  that  they  au- 

;    thorized  the  putative  agent  to  act  in  their 

behalf.  60-280 

The  act  of  Jan.  31,  1901,  is  applicable  to 

public  land  only  if,  at  the  time  of  the  loca- 

|    tion   of  claims  under  that  act,   valuable 

deposits  of  salt  have  been  discovered  on 

such  land  and  the  land  is  chiefly  valuable 

for  salt.  60-420 

Where  land  contains  valuable  deposits 

'  of  salt  and  valuable  deposits  of  another 
mineral,  the  test  as  to  whether  the  land 

•  is  to  be  located  under  the  act  of  Jan.  31, 
1901,  or  under  the  general  mining  law  is 

1  the  comparative  commercial  value  of  the 
respective  minerals  at  the  time  of  location. 

60-420 
XI.  LODE  CLAIMS 

Where  in  the  case  of  a  lode  mining  claim 

in  partial  conflict  with  a  railroad  grant, 

discovery  is  made  of  a  vein  or  lode  on  such 

,  claim  without  the  boundaries  of  the  grant, 

j  the  presumption  is  that  the  vein  extends  to 

the  limits  of  the  location  and  the  burden  is 

upon  the  railroad  grantee  to  overcome  the 

i  presumption.  52-437 

For  the  purpose  of  curing  imperfections 

i  in  the  original  location,  correcting  errors, 

,  or  supplying  omissions,  the  same  latitude 


of  amendment  should  be  allowed  in  the 
case  of  placers  as  in  lodes.  52-467 

The  fact  that  a  mining  claim  was  lo- 
cated in  the  shape  and  had  the  usual 
dimensions  of  a  lode  and  that  the  mineral 
surveyor  characterized  it  as  a  lode  on  an 
official  plat  is  not  conclusive  that  it  was 
the  intention  to  make  a  lode  location  where 
the  propriety  of  locating  the  land  as  placer 
ground  is  not  questioned  and  the  recorded 
notice  of  location  described  it  as  a  placer 
claim.  52^67 

The  rule  enunciated  in  the  departmental 
decision  of  William  Dawson  (40  L.D.  17), 
that  where  a  number  of  valid  lode  loca- 
tions, forming  upon  the  ground  a  contigu- 
ous group  are  embraced  in  a  single 
application  for  patent  upon  which  due  pub- 
lication and  posting  of  notice  has  been 
had,  and  the  application  is  rejected  as  to 
one  of  the  claims  because  of  insufficient 
patent  improvements,  the  remainder  of  the 
claims,  although  not  in  themselves  con- 
tiguous, may  be  retained  and  embraced 
in  a  single  entry  and  patent  is  equally 
applicable  to  placer  claims.  52-610 

A  placer  discovery  will  not  sustain  a 
lode  location  and  no  right  to  possession 
of  loose,  scattered  deposits,  not  rock  in 
place,  can  be  acquired  by  an  attempted 
lode  location.  52-715 

A  deposit  of  high  calcium  content,  es- 
pecially valuable  for  the  burning  of  lime 
and  the  manufacture  of  Portland  cement, 
that  exists  in  lode  form  with  well-defined 
walls  and  in  such  quantity  and  situation 
as  to  render  it  economically  practical  to 
mine  and  devote  to  commercial  uses,  is 
subject  to  location  as  a  lode  or  vein  under 
the  mining  law.  54-80 

The  test  to  be  applied  to  determine  how 
mineral  deposits  should  be  secured  under 
the  mining  law  is  the  form  and  character 
of  the  deposits,  that  is,  if  they  are  in 
veins  or  lodes  in  rock  in  place  they  must 
be  located  as  lode  claims,  but  if  they  are 
loose  or  scattered  throughout  the  ground 
they  are  then  subject  to  location  only 
under  the  placer  mining  laws.  Webb  v. 
American  Asphaltum  Company  (157  Fed. 
203).  54-80 

It  is  well  settled  that  a  placer  discovery 
will  not  sustain  a  lode  location,  nor  a  lode 
discovery  sustain  a  placer  location,  and 
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a  fortiori,  a  mere  possibility  of  a  lode  dis- 
covery will  not  sustain  a  placer  claim. 

54-300 
The  depiction  of  certain  lines  of  a  lode 
mining  location  over  patented  land  on  an 
official  plat  of  mineral  survey  filed  with 
an  application  for  patent  to  the  location, 
where  the  patented  land  is  expressly  ex- 
cluded from  the  application,  does  not 
create  a  cloud  on  the  patentee's  title. 

55-254 

Where  a  lode  mining  claim  is  inter- 
sected by  a  patented  placer  Held:  (1) 
That  upon  discovery  of  mineral  on  the 
lode,  no  condition  is  imposed  on  the  appli- 
cant for  patent  to  the  lode  to  show  dis- 
covery on  other  portions  of  the  claim  out- 
side the  placer,  (2)  there  is  no  presump- 
tion that  the  lode  discovered  does  not  pass 
through  the  placer  to  the  other  portions 
of  the  lode,  (3)  that  the  rule  that  a  patent 
may  not  be  issued  for  both  parts  of  a  lode 
claim  intersected  by  a  mill  site  has  no 
application  to  a  lode  intersected  by  a 
placer,  (4)  that  when  one  has  performed 
all  the  acts  essential  to  a  valid  location 
and  shown  that  the  apex  exists  within  the 
claim  to  some  extent,  the  locator  is  en- 
titled to  the  presumption  that  the  lode  ex- 
tends through  the  length  of  his  claim. 
The  Vulcano  Lode  Mining  Claim.,  30  L.D. 
483;  Clipper  Mining  Co.  v.  Eli  Mining  & 
Land  Co.,  194  U.S.  220;  Larkin  v.  Upton, 
144  U.S.  19,  23;  The  San  Miguel  Consoli- 
dated Gold  Mining  Co.  et  al.  v.  Bonner, 
33  Colo.  207,  79  Pac.  1027 ;  Par.  41,  Mining 
Regulations,  38  L.D.  40,  cited  and  applied ; 
Paul  Jones  Lode,  31  L.D.  359 ;  Mattel  Lode, 
26  L.D.  675,  distinguished ;  Silver  Queen 
Lode,  16  L.D.  186,  overruled.  57-63 

Gypsum  rock  in  place  lying  between  two 
persistent  beds  of  limestone,  which  in  the 
circumstances  are  taken  as  the  hanging 
and  footwalls  of  the  gypsum  deposits,  is  to 
be  located  as  a  lode  rather  than  a  placer 
claim.  60-24 

Neither  the  width  of  the  deposit  nor  its 
sedimentary  origin  is  determinative  of 
whether  a  mining  claim  is  of  placer  or 
lode  character.  If  it  is  a  vein  or  lode  or 
rock  in  place  bearing  valuable  mineral,  it 
is  a  lode;  if  of  some  other  form  of  valu- 
able mineral  deposits,   such  as  scattered 


particles  of  gold  found  in  the  softer  cover- 
ing of  the  earth,  it  is  a  placer  deposit. 

60-24 

XII.  MILL  SITES 

It  is  more  imperative  that  the  Land 
Department  require  from  one  seeking  pat- 
ent under  a  mill  site  location  for  lands 
within  a  national  forest  concededly  con- 
taining desirable  recreational  areas  a 
clear  and  unequivocal  showing  that  the 
location  is  for  bona  fide  mining  and  milling 
purposes  than  would  be  necessary  in  in- 
stances of  locations  on  the  open  public 
domain.  52-700 

While  actual  use  or  occupation  of  land 
for  mining  and  milling  purposes  is  the  only 
prerequisite  to  patent  under  section  2337, 
Revised  Statutes,  yet  the  use  must  be  evi- 
denced by  "outward  and  visible  signs  of 
the  applicant's  good  faith,"  naked  posses- 
sion with  mere  intention  or  jmrpose  on 
a  certain  contingency  of  performing  acts  of 
use  or  occupation  not  being  sufficient  to 
satisfy  the  statute.  52-700 

The  fact  that  land  in  a  national  forest 
is  located  as  a  mill  site  under  section  2337, 
Revised  Statutes,  in  such  manner  as  to 
give  the  most  possible  frontage  on  the 
main  highway  and  to  adjoin  land  owned 
and  used  for  recreational  and  camping 
purposes  by  the  applicant  from  which  he 
gains  his  livelihood,  and  that  the  use  and 
improvement  for  mining  and  milling  pur- 
poses are  meager,  give  rise  to  serious  doubt 
as  to  the  good  faith  of  the  applicant  in 
making  the  location.  52-701 

The  question  of  relative  values  with  re- 
spect to  lands  within  a  national  forest,  for 
instance,  whether  chiefly  valuable  as  a 
recreational  site  or  for  mining  and  milling 
purposes,  is  not  a  crucial  test  of  its  locati- 
bility  under  section  2337,  Revised  Statutes. 

52-701 

The  right  granted  by  section  2337,  Re- 
vised Statutes,  to  a  mining  claimant  to 
locate  a  mill  site  on  nonmineral  land  is 
incident  to  the  right  to  make  mineral  entry, 
and  such  locations,  so  far  as  applicable  to 
metalliferous  minerals,  does  not  come 
within  the  prohibition  of  a  temporary 
withdrawal  for  power-site  purposes  under 
the  act  of  June  25,  1910  (36  Stat.  847), 
as  amended  by  the  act  of  Aug.  24,  1912  (37 
Stat.  497).  53-531 
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Where  a  part  of  a  mill  site  is  contiguous 
to  the  end  line  of  a  lode  claim  the  formal 
and  usual  proofs  of  nonmineral  character 
which  accompany  the  mill-site  application 
will  not  suffice  to  permit  entry  and  patent 
of  that  part  of  the  mill  site  contiguous  to 
such  end  line,  but  it  must  be  shown  that 
the  lode  or  vein  does  not  extend  into  any 
part  of  the  ground  covered  by  the  mill 
site.  53-531 

A  mill  site  appurtenant  to  a  lode  is  a 
"location"  under  the  mining  laws  of  the 
United  States.  54-251 

Neither  the  execution  nor  posting  of  a 
notice  of  location  of  a  mill  site  is  necessary 
to  the  inception  of  a  right  thereto  under 
the  mineral-land  laws  of  the  United  States, 
it  being  sufficient  that  the  land  embraced 
within  the  mill  site  is  used  in  good  faith 
in  connection  with  bona  fide  mining  and 
milling  purposes,  coupled  with  a  bona  fide 
attempt  to  survey  it  and  mark  its  bound- 
aries. 54-251 

The  statute  is  silent  as  to  the  manner 
of  locating  mill  sites,  but  it  is  not  unrea- 
sonable to  suppose  that  a  location  thereof 
should  be  made  substantially  as  in  the  case 
of  a  mineral  claim ;  and  this  is  recognized 
as  the  usual  practice  in  the  Department 
and  in  the  courts.  54-251 

Mill  sites  come  within  the  prohibitions 
of  the  Act  of  May  27,  1908  (35  Stat.  317, 
365 ) ,  forbidding  further  location  of  claims 
under  the  mineral-land  laws  of  the  United 
States  in  Mount  Rainier  National  Park, 
but  excepting  from  this  inhibition  rights 
theretofore  acquired  in  good  faith  under 
said  mineral-land  laws.  54-252 

Where  a  mining  company,  in  good  faith, 
made  use  of  land  within  the  Mount  Rain- 
ier National  Park  for  a  mill  site  in  con- 
nection with  bona  fide  mining  operations 
and  was  prevented  from  surveying  and 
marking  its  boundaries  by  agents  of  the 
United  States,  prior  to  the  passage  of  the 
Act  of  May  27,  1908  (35  Stat.  317),  it  ac- 
quired a  right,  under  the  proviso  to  said 
Act  and  the  mineral-land  laws  of  the 
United  States,  to  the  land  as  a  mill  site 
claim,  the  Act  of  May  27,  1908,  while  for- 
bidding future  location  of  mining  claims 
within  the  park  area,  excepting  from  this 
inhibition  rights  theretofore  acquired  in 
good  faith  under  the  mineral-land  laws  of 
the  United  States.  54-252 
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Under  section  2337,  Rev.  Stat.,  30  U.S.C. 
42,  two  classes  of  millsites  may  be  located  ; 
those  used  in  connection  with  mining  oper- 
ations on  a  vein  or  lode  and  those  not 
connected  with  a  vein  or  lode  upon  which 
quartz  mills  or  reduction  works  are  lo- 
cated. 58-671 

XIII.  MINERAL  LANDS 
A  discovery  of  mineral  upon  certain  sub- 
divisions of  a  placer  claim  located  within 
the  primary  limits  of  a  railroad  grant  can- 
not defeat  the  grant  as  to  the  subdivisions 
within  such  claim  found  to  be  nonmineral 
in  character.  52-574 

Any  area  amounting  to  a  legal  subdi- 
vision within  a  placer  claim  which  does 
not  contain  or  is  not  valuable  for  the 
deposit  for  which  the  location  was  made  is 
not  mineral  land  within  the  contemplation 
of  the  statute  and  will  be  excluded  from 
mineral  entry.  52-574 

The  allowance  of  a  mineral  application 
for  land  covered  by  an  existing  entry  is 
in  disregard  of  the  mining  regulations, 
and  as  the  burden  is  on  the  mineral  claim- 
ant to  show  the  mineral  character  of  the 
land,  institution  of  a  contest  by  the  home- 
stead entryman  is  not  necessary.       53-379 

XIV.  MINERAL  SURVEYS 

An  official  survey  of  a  mining  claim 
cannot  be  credited  as  annual  assessment 
work  or  expenditure  required  as  a  pre- 
requisite to  patent  either  under  the  act  of 
Mar.  2,  1907,  which  pertains  to  mining 
claims  in  the  Territory  of  Alaska,  or  un- 
der section  2324,  Revised  Statutes,  relating 
to  mining  claims  generally.  52-561 

The  act  of  the  Legislature  of  Alaska 
(1915,  C.  10),  providing  that  the  costs 
of  official  survey  of  a  mining  claim  may 
be  credited  as  assessment  work  attempts 
to  grant  more  favorable  terms  than  the 
Federal  statute,  act  of  Mar.  2,  1907,  per- 
mits, and  to  that  extent  is,  in  the  opinion 
of  this  department,  without  force  and 
effect.  52-561 

The  segregation  of  mineral  and  non- 
mineral  lands  by  aliquot  parts  of  a  sub- 
division rather  than  by  a  metes  and  bounds 
survey  simplifies  the  records,  avoids  un- 
necessary trouble  and  expense,  and  in- 
sures that  the  nonmineral  land  will  be 
disposed  of  to  a  nonmineral  claimant  to 
whom  it  should  rightfully  go.  53-149 
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The  Land  Department  may  permit  a 
survey  to  be  made  of  an  amended  mining 
claim  in  advance  of  the  final  disposition 
of  adverse  claims  where  the  claimant  ap- 
plies therefor  and  accepts  the  risk  that 
the  outcome  of  the  pending  controversies 
may  nullify  such  amended  survey. 

53-556 

If  a  mineral  claimant  brings  a  contest 
against  a  regularly  allowed  homestead 
entry  and  uses  an  official  mineral  survey 
of  his  claim  as  evidence  of  the  existence  of 
conflict,  the  survey  is  not  conclusive  as  to 
the  location  of  his  claim  and  the  entryman 
has  the  right  to  impeach  it  in  the  Land  De- 
partment, if  not  made  in  accordance  with 
the  law  and  regulations  or  if  it  is  fraudu- 
lent or  erroneous.  54-48 

Where  the  plat  and  field  notes  of  a  min- 
eral survey,  of  which  the  Land  Depart- 
ment takes  official  notice,  prima  facie  es- 
tablish a  conflict  between  a  mining  claim 
and  a  homestead  entry,  such  evidence  will 
be  regarded  as  conclusive  unless  success- 
fully impeached.  54-48 

Section  37(c)  of  the  Mining  Regulations 
forbids  the  allowance  of  an  agricultural 
claim  for  any  portion  of  a  lot,  or  legal  sub- 
division of  40  acres,  where  there  is  no  ap- 
proved survey  of  the  mining  claims  intrud- 
ing therein ;  and  even  where  there  is  such 
an  approved  survey,  evidence  is  required 
of  the  agricultural  applicant  of  the  mineral 
character  of  the  claim  whose  segregation 
is  sought  as  a  basis  for  the  segregation  of 
the  residue  of  the  land  (citing  Roos  v.  Alt- 
man  et  al.,  54  I.D.  47,  55).  55-485 

Willful  destruction  of  monuments  and 
corners  of  an  official  mineral  survey  duly 
authorized  under  the  mining  laws  and 
mineral  regulations  is  within  the  purview 
of  Section  57  of  the  Federal  Penal  Code, 
section  111,  title  18,  U.S.C.  56-291 

It  is  improper  for  a  cadastral  engineer 
to  assume  jurisdiction  to  disapprove  a  sur- 
vey of  a  mining  claim  because  of  his  opin- 
ion that  the  claim  is  invalid.  57-63 

XV.  PATENT 

A  locator  of  mineral  land  embraced  in 
a  subsisting  unrestricted  but  uncompleted 
homestead  entry,  subsequently  patented 
pursuant  to  the  act  of  July  17,  1914,  who 
has  acquired  the  title  of  the  surface  entry- 
man,    may,    everything    being    otherwise 


regular,  execute  a  deed  of  reconveyance 
and,  upon  cancellation  of  the  surface  pat- 
ent, receive  a  mineral  patent.  52-197 

When  a  suit  to  determine  the  right  of 
possession  to  a  mining  claim  in  alleged 
conflict  is  instituted  within  the  time  pre- 
scribed by  section  2326,  Revised  Statutes, 
exclusive  jurisdiction  thereover  is  vested 
in  the  court,  and  all  proceedings  upon  the 
patent  application  in  the  land  office,  ex- 
cept in  reference  to  the  publication  and 
proof  of  notice,  are  stayed  until  the  con- 
troversy shall  have  been  settled,  or  the 
adverse  claim  waived.  52-475 

A  single  discovery  of  mineral  upon  pub- 
lic land  is  sufficient  to  authorize  the 
location  of  a  placer  claim  thereon  and 
may,  in  the  absence  of  any  claim  or  evi- 
dence to  the  contrary,  be  treated  as  suffi- 
ciently establishing  the  mineral  character 
of  the  entire  claim  to  justify  patenting, 
but  such  a  discovery  does  not  conclusively 
establish  the  mineral  character  of  all  the 
land  included  in  the  claim  so  as  to  pre- 
clude further  inquiry  in  respect  thereto. 

52-573 

The  rule  enunciated  in  the  departmental 
decision  of  William  Dawson  (40  L.D.  17), 
that  where  a  number  of  valid  lode  loca- 
tions, forming  upon  the  ground  a  contigu- 
ous group  are  embraced  in  a  single 
application  for  patent,  upon  which  due 
publication  and  posting  of  notice  has  been 
had,  and  the  application  is  rejected  as  to 
one  of  the  claims  because  of  insufficient 
patent  improvements,  the  remainder  of  the 
claims,  although  not  in  themselves  con- 
tiguous, may  be  retained  and  embraced 
in  a  single  entry  and  patent,  is  equally 
applicable  to  placer  claims.  52-610 

While  actual  use  or  occupation  of  land 
for  mining  and  milling  purposes  is  the 
only  prerequisite  to  patent  under  section 
2337,  Revised  Statutes,  yet  the  use  must 
be  evidenced  by  "outward  and  visible  signs 
of  the  applicant's  good  faith,"  naked  pos- 
session with  mere  intention  or  purpose  on 
a  certain  contingency  of  performing  acts 
of  use  or  occupation  not  being  sufficient  to 
satisfy  the  statute.  52-700 

The  Land  Department  will  not  insist 
upon  a  perfect  record  title  as  a  prerequisite 
to  a  patent  to  a  mining  claim  if,  under  the 
circumstances  disclosed  by  the  record,  it 
is   probably  not   susceptible  of  documen- 
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tary  proof,  and  where,  from  the  evidence, 
there  is  no  probability  that  the  patent 
will  be  attacked  by  a  stranger,  or,  if  at- 
tacked, the  patentee  has  at  hand  the  means 
of  showing  that  the  attack  cannot  be 
sustained.  53-26 

Where  the  evidence  is  sufficient  to  hold 
that  the  right,  title  to,  and  estate  in  a 
mining  claim  passed  by  the  law  of  descent 
and  distribution  of  the  State  in  which 
the  property  is  located  to  the  applicant  in 
whose  name  the  patent  proceedings  were 
initiated  and  prosecuted,  and  there  has 
been  a  considerable  lapse  of  time  since  the 
death  of  the  decedent,  final  certificate  and 
patent  will  issue  in  the  name  of  the  ap- 
plicant, and  not  to  the  heirs  generally, 
notwithstanding  that  a  cloud  on  the  title 
may  arise  from  failure  to  administer  the 
estate.  53-26 

Under  the  authority  imposed  in  him  by 
section  2334,  Revised  Statutes,  the  Com- 
missioner of  the  General  Land  Office  may 
designate  any  newspaper  published  in  a 
land  district  where  mines  are  situated  for 
the  publication  of  mining  notices  and  fix 
the  maximum  rates  to  be  charged  for  such 
publication,  and  that  officer  may  compel 
a  publisher  charging  in  excess  of  those 
rates  to  refund  the  excess  under  penalty  of 
being  barred  from  future  designation  for 
failure  to  do  so.  53-57 

In  adverse  proceedings  under  section 
2325,  Revised  Statutes,  as  amended  by  the 
act  of  Mar.  3,  1881,  each  party  is  nomi- 
nally plaintiff  and  must  show  his  title,  and 
the  applicant  for  patent  cannot  go  forward 
with  his  proceedings  in  the  Land  Depart- 
ment simply  because  the  adverse  claimant 
had  failed  to  make  out  his  case,  if  he  also 
had  failed.  53-115 

The  trial  of  suits  under  section  2325, 
Revised  Statutes,  as  amended  by  the  act 
of  Mar.  3,  1881,  is  to  aid  the  Government 
in  determining  whether  either  party,  and, 
if  so,  which,  has  the  exclusive  right  to  pos- 
session arising  from  a  valid  subsisting 
location,  and  patent  proceedings  in  the 
Land  Department  are  suspended  to  await 
determination  of  that  question.  53-115 

An  unsuccessful  adverse  mining  claimant 
may  still  by  way  of  protest  call  the  atten- 
tion of  the  Land  Department  to  irregulari- 
ties in  the  patent  application  which  were 


not  determined  by  the  court  in  its  judg- 
ment. 53-116 

The  title  of  the  State  of  South  Dakota  to 
lands  in  the  Custer  State  Park  under  the 
granting  act  of  May  12,  1928  (45  Stat.  501) 
attaches  if  and  when  the  rights  of  the  min- 
ing claimants  are  extinguished,  and  as 
between  the  State  and  such  claimants  the 
Land  Department  will  not  concern  itself 
unless  and  until  rights  under  the  mining 
locations  are  asserted  as  the  basis  of  an 
application  for  patent  under  the  mining 
laws.  53-203 

The  Land  Department  has  jurisdiction 
to  inquire  into  and  determine  in  the  public 
interest  any  matter  affecting  a  mining 
location  without  awaiting  the  filing  of  an 
application  for  patent,  and  if  the  charge 
of  invalidity  is  established  to  declare  the 
claim  null  and  void.  53-214 

A  published  notice  by  an  applicant  for 
patent  of  a  mining  claim  which  excluded  a 
claim  by  name,  in  legal  contemplation,  ex- 
cluded the  entire  claim  as  surveyed,  not 
merely  the  patented  portion  thereof,  and 
such  notice  is  not  sufficient  to  apprise  the 
owner  of  the  patented  claim  that  the  ex- 
clusion was  restricted  to  the  patented  area. 

53-336 

The  fact  that  a  claimant  excluded  a  por- 
tion of  his  mining  claim  from  his  applica- 
tion for  patent  is  not  conclusive  of  an 
abandonment  of  his  possessory  right  to 
the  excluded  portion  to  another  claimant 
or  to  the  United  States.  53-336 

A  patent  to  a  placer  claim  traversed  by  a 
right-of-way  previously  granted  under  the 
act  of  Mar.  3,  1875  (18  Stat.  482)  carries 
with  it  no  possibility  of  a  future  estate  in 
the  land  within  the  right-of-way  in  the 
event  of  its  abandonment,  but  the  land 
thereupon  reverts  to  the  United  States. 

53-340 

During  the  pendency  of  adverse  pro- 
ceedings pursuant  to  section  2326,  Revised 
Statutes,  affecting  any  part  of  a  mining 
application,  all  proceedings  upon  the  appli- 
cation before  the  Land  Department,  ex- 
cept the  publication  of  notice  and  filing 
of  the  affidavit  thereof,  must  be  stayed 
until  final  disposition  of  the  adverse  pro- 
ceedings. 53-556 
Elimination  in  an  amended  mining  ap- 
plication by  an  adverse  claimant  of  the 
portion  of  his  claim  in  conflict  does  not  in 
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effect  constitute  a  waiver  of  the  adverse 
claim  or  restore  the  right  of  the  Land 
Department  to  proceed.  53-556 

The  Land  Department  is  without  juris- 
diction to  consider  an  amended  application 
for  patent  to  a  mining  claim  until  the  ap- 
plicant has  furnished  proof  as  to  the  final 
disposition  of  all  adverse  claims.  53-556 
The  element  of  contiguity  of  certain 
mining  claims  is  not  destroyed  by  the  fact 
that  an  absolute  fee  title  exists  in  the 
claimant  as  to  some  of  them,  and  an  owner 
of  a  number  of  claims  who  has  received 
patent  for  certain  contiguous  claims  of  a 
group  may  apply  for  a  patent  for  the  re- 
mainder in  one  application  under  section 
2325,  Revised  Statutes.  53-614 

After  the  commencement  and  during  the 
pendency  of  adverse  proceedings  against  a 
mining  claim  the  applicant  for  patent  is  not 
obligated  to  maintain  annual  assessment 
work.  53-669 

Republication  and  posting  anew  for  out- 
lying segments  of  mining  claims,  not  lost 
in  an  adverse  suit,  which  the  applicant 
for  patent  may  elect  to  retain  in  his  appli- 
cation, will  not  be  required  where  defects 
in  the  application  are  curable  by  supple- 
mental showings  and  no  adverse  rights  by 
a  stranger  can  be  acquired  to  those  tracts 
by  relocation.  53-669 

Where  a  tunnel  is  run  upon  unappropri- 
ated public  land  in  Alaska,  the  laws  of 
which  Territory  recognize  the  right  to  con- 
demn land  for  mining  purposes,  and  the 
tunnel  is  made  for  the  purpose  and  is  a 
means  of  developing  a  mining  claim,  the 
value  of  the  tunnel  may  be  credited  as 
acceptable  expenditure  in  support  of  a 
patent  application  for  such  claim  as  though 
the  tunnel  were  located  within  the  claim. 

53-669 
Where  in  an  adverse  suit  brought  under 
the  mining  law  it  is  the  judgment  of  the 
court  that  neither  the  adverse  claimant 
nor  the  applicant  for  patent  is  entitled  to 
the  possession  of  the  area  in  controversy, 
such  judgment  is  conclusive  and  the  patent 
proceedings  are  at  an  end  as  to  such  area 
and,  if  as  a  result  of  such  judgment  out- 
lying segments  of  different  locations  em- 
braced in  the  application  do  not  form  one 
contiguous  body  of  land,  the  applicant  will 
be  required  to  elect  which  of  such  incon- 
tiguous  tracts  he  will  retain  in  his  applica- 


tion, but  outlying  segments  of  one  or  more 
claims  which  form  one  body  of  land  may  be 
embraced  in  one  application.  53-669 

A  declaration  filed  by  a  mineral  appli- 
cant, made  by  one  having  merely  an  op- 
tion to  purchase  an  adverse  claim,  setting 
forth  that  no  conflict  exists  does  not  con- 
stitute a  waiver  of  the  adverse  claim  and 
does  not  bind  the  adverse  claimant. 

53-712 

An  adverse  claim  filed  without  a  plat 
showing  conflict  with  the  application  ad- 
versed,  but  with  a  promise  to  file  the  plat 
when  climatic  conditions  permit  of  a  sur- 
vey, is  subject  to  dismissal  as  vitally  de- 
fective, and  if  the  adverse  claimant  fails 
to  cure  the  defect  after  considerable  lapse 
of  time  after  due  notice  to  do  so,  his  ad- 
verse claim  should  be  dismissed,  notwith- 
standing the  pendency  of  the  adverse  suit. 

53-712 

After  the  institution  of  adverse  proceed- 
ing the  jurisdiction  of  the  Land  Depart- 
ment over  a  mining  claim  subject  to  the 
controversy  is  restored  only  upon  a  final 
judgment,  or  a  waiver  by  the  adverse  claim- 
ant of  the  ground  in  conflict,  or  a  proper 
certificate  showing  that  the  adverse  suit 
has  been  dismissed  or  was  not  timely  insti- 
tuted. 53-712 

An  application  for  patent  to  an  oil  placer 
claim  based  upon  a  discovery  of  oil  in  a 
certain  well  thereon  must  be  rejected, 
where  the  well  was  drilled  under  the  au- 
thority of  an  oil  and  gas  permit  granted 
under  the  Leasing  Act  of  Feb.  25,  1920. 

54-165 

Acquiescence  by  the  Department  in  the 
course  of  action  of  mineral  claimants  in 
surrendering,  under  the  provisions  of  the 
Leasing  Act,  all  but  two  claims  out  of  50 
located  under  the  provisions  of  the  general 
mining  law,  and  retaining  mining  title  to 
these  two  claims  for  further  development 
and  proof  of  validity,  did  not  constitute  a 
waiver  by  the  Department  of  the  usual  re- 
quirements for  earning  patent  thereto 
under  the  general  mining  law.  54-602 

Section  2332  of  the  Revised  Statutes, 
which  provides  that  where  a  mining  claim 
has  been  held  and  worked  for  a  period 
equal  to  the  time  prescribed  by  the  local 
State  or  Territorial  statute  of  limitations 
for  mining  claims,  evidence  of  such  pos- 
session and  working  for  such  period  shall 
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be  sufficient  to  establish  a  right  to  a  patent, 
in  the  absence  of  any  adverse  claim,  con- 
templates valid  possession  of  the  land,  and 
is  without  application  where  the  land  is 
at  the  time  within  a  railroad  grant  or 
otherwise  not  subject  to  mining  location. 

55-430 

An  abstract  of  title  filed  by  an  applicant 
for  a  mineral  patent,  showing  ownership 
by  the  applicant  of  the  claims  involved  is 
sufficient  so  far  as  title  is  concerned  to 
support  the  entry,  even  though  the  abstract 
does  not  show  the  pendency  of  suits  be- 
tween applicant  and  adverse  claimant. 

56-34 

An  adverse  claim  is  properly  rejected 
where  no  certified  copy  of  the  adverse 
claimant's  location  is  filed.  56-34 

The  Department  will  not  ordinarily  be 
controlled  by  judicial  proceedings  insti- 
ted  outside  the  provisions  of  section  2326, 
Revised  Statutes,  nor  will  a  judgment  ren- 
dered in  an  ordinary  action  wholly  discon- 
nected with  the  patent  proceedings  be 
necessarily  considered  as  aiding  the  De- 
partment, but  adverse  claimant,  if  per- 
mitted by  the  court,  may  amend  his  plead- 
ings so  as  to  convert  his  action  to  one 
under  section  2326.  56-34 

The  pendency  of  a  suit  for  an  injuction 
filed  by  the  applicant  for  patent  against 
an  adverse  claimant,  and  a  cross  complaint 
filed  by  the  adverse  claimant  where  the 
pleadings  do  not  mention  the  patent  ap- 
plication or  the  adverse  claim  and  do 
not  contain  other  allegations  essential  to 
constitute  a  proceeding  under  section  2326, 
Revised  Statutes,  is  not  an  adverse  suit 
within  the  meaning  of  said  section.     56-34 

In  conformity  with  the  usual  practice, 
although  the  adverse  claim  is  insufficient, 
action  on  the  application  for  patent  will  be 
stayed  to  await  the  result  of  a  pending  suit 
involving  the  right  of  possession  to  the 
claim  as  a  matter  of  grace  and  not  of  right. 

56-35 

Although  there  is  a  question  as  to  the 
sufficiency  of  the  adverse  claim,  when  the 
suit  is  commenced  the  Department  is  not 
inclined  to  entertain  an  attack  on  the  ad- 
verse claim,  relegating  all  questions  to  the 
courts.  56-40 

In  determining  the  sufficiency  of  an  ad- 
verse claim  under  section  2326,  Revised 
Statues,  the  Department  only  determines 


matters  of  form,  and  an  objection  that  goes 
to  the  merits  of  the  adverse  claim  is  not 
within  the  jurisdiction  of  the  Department 
to  determine.  56-40 

The  dismissal  of  an  adverse  claim  is  not 
justified  on  the  ground  that  by  proper  con- 
struction of  the  acts  authorizing  with- 
drawal for  the  Indians,  or  by  proper 
construction  of  the  language  of  the  with- 
drawal, or  by  the  terms  of  the  patent  to 
the  Indians,  the  land  was  not  public  land 
subject  to  location  at  the  time  the  adverse 
claimant  initiated  his  location,  although 
after  presentation  of  the  judgment  roll  of 
the  court  showing  the  land  was  awarded 
the  adverse  claimant,  the  Department 
might  have  the  question  whether  the  de- 
cision was  conclusive  as  to  the  locatibility 
of  the  land.  56-40 

The  question  of  the  right  of  possession  of 
the  land  between  the  parties  in  an  adverse 
proceeding  under  the  statute  is  one  exclu- 
sively for  the  courts,  and  that  question 
may  involve  a  determination  as  to  priority 
of  location,  as  to  whether  the  location  was 
made  in  conformity  with  law,  as  to  whether 
the  land  was  subject  to  location  in  the 
manner  it  was  attempted  to  be  acquired. 
The  action,  therefore,  of  the  Commissioner 
of  the  General  Land  Office  in  rejecting  an 
adverse  claim  on  the  ground  that  the  land 
was  not  subject  to  location  is  in  effect  a 
judgment  that  the  adverse  claimant  had 
no  right  to  posession  of  the  land.  It  is  a 
judgment  as  to  the  merits,  invaded  the 
jurisdiction  of  the  court,  and  violated  the 
mandate  of  the  statute  that  when  an  ad- 
verse claim  is  filed  within  the  time  required 
by  law,  all  proceedings  upon  the  applica- 
tion, except  with  reference  to  the  publica- 
tion and  proof  of  notice,  are  stayed  until 
the  controversy  is  settled  by  a  court  of 
competent  jurisdiction,  or  the  adverse 
claim  waived.  56-40 

As  the  Department  retains  jurisdiction 
to  determine  whether  or  not  the  land  was 
known  mineral  at  the  date  of  survey 
thereof  and  the  question  is  open  and  un- 
adjudicated,  no  legal  impediment  is  seen 
in  the  applicant  for  mineral  patent  waiv- 
ing his  claim  under  the  title  from  the  State 
and  electing  to  take  title  under  the  mining- 
laws  of  the  United  States.  If,  in  the  case 
where  cause  exists  to  set  aside  a  patent 
by  procedure  in  the  courts  and  the  proceed- 
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ings  may  be  avoided  by  surrender  of  the 
patent  attacked,  a  fortiori,  where  a  pro- 
ceeding in  the  Land  Department  may  result 
in  an  adjudication  rendering  the  asserted 
title  of  no  effect,  the  proceeding  may  be 
avoided  by  surrendering  the  title  assailed. 

56-68 

A  person  who  has  notarized  an  applica- 
tion for  a  patent  under  the  mining  laws  is 
disqualified  to  act  as  attorney  for  the 
claimant  in  proceedings  before  the  Depart- 
ment. 57-35 

The  question  whether  mineral  applicants, 
who  are  shown  by  the  abstract  of  title  to  be 
cotenants  of  other  persons,  may  be  granted 
a  patent  under  the  provisions  of  section 
2332,  Revised  Statutes,  is  dependent,  in  the 
absence  of  an  adverse  claim,  upon  a  suffi- 
cient showing  that  they  and  their  pred- 
ecessors in  title,  by  working  and  holding 
the  claim  adversely  to  their  cotenants  for 
the  period  prescribed  by  the  statute  of 
limitations  of  the  State,  have  acquired  a 
perfect  title  by  such  possession  to  the 
whole  of  the  claim  under  the  State  law. 

57-245 

If  a  mining  location  is  made  in  good 
faith  for  mining  purposes  and  is  supported 
by  a  sufficient  discovery  of  mineral,  an 
application  for  patent  based  thereon  may 
not  be  rejected  merely  because  the  appli- 
cant may  have  been  moved  to  make  the 
application  for  the  purpose  of  securing 
title  to  valuable  timber  on  the  claim. 

59-192 

Where  a  mining  location  is  made  upon 
land  embraced  in  an  outstanding  oil  and 
gas  permit,  patents  issued  for  the  land  are 
not  for  this  reason  subject  to  cancellation 
upon  the  ground  of  fraud  over  6  years  after 
issuance  of  the  patents.  59-204 

A  mineral  patent  will  not  be  issued  to  an 
applicant  unless  and  until  he  shows  that 
he  has  the  full  possessory  title  or  right  to 
the  mining  claim.  60-371 

An  application  for  a  mineral  patent  will 
be  rejected  where,  although  the  claim  may 
formerly  have  been  valuable  for  minerals, 
it  is  not  shown  as  a  present  fact  that  the 
land  is  mineral  in  character  and  is  val- 
uable for  its  mineral  content.  60-371 

A  mining  locator  of  mineral  land  em- 
braced in  a  subsisting  uncompleted  home- 
stead entry,  subsequently  patented  pursu- 
ant to  the  act  of  July  17,  1914  (38  Stat. 


509),  who  has  acquired  the  title  of  the 
surface  entryman  may  execute  a  deed  of 
reconveyance  and,  upon  cancellation  of 
the  surface  patent,  receive  a  mineral 
patent.  61-106 

XVI.  PATENT  IMPROVEMENTS 

An  official  survey  of  a  mining  claim 
cannot  be  credited  as  annual  assessment 
work  or  expenditure  required  as  a  pre- 
requisite to  patent  either  under  the  act  of 
Mar.  2,  1907,  which  pertains  to  mining 
claims  in  the  Territory  of  Alaska,  or  un- 
der section  2324,  Revised  Statutes,  re- 
lating to  mining  claims  generally.       52-561 

Section  1  of  the  act  of  Mar.  2, 1907  speci- 
fies the  amount  of  assessment  work  that 
must  be  performed  upon  a  mining  claim 
in  the  Territory  of  Alaska,  and  wherever 
the  provisions  of  that  act  are  irreconcilable 
with  section  2324,  Revised  Statutes,  the  lat- 
ter, in  so  far  as  applicable  to  that  Territory, 
is  by  implication  repealed.  52-561 

The  act  of  the  Legislature  of  Alaska 
(1915,  C.  10),  providing  that  the  costs  of 
official  survey  of  a  mining  claim  may  be 
credited  as  assessment  work  attempts  to 
grant  more  favorable  terms  than  the  Fed- 
eral statute,  act  of  Mar.  2,  1907,  permits, 
and  to  that  extent  is,  in  the  opinion  of  this 
department,  without  force  and  effect. 

52-561 

A  co-owner  who  relocated  a  mining 
claim,  whether  with  the  acquiescence  of 
the  other  co-owners  or  not,  does  so  in  der- 
ogation and  not  in  affirmance  of  his  own 
previous  estate  in  the  prior  location,  and 
will  not  be  permitted  to  include  in  his 
estimate  of  the  value  of  the  improvements 
required  as  a  condition  precedent  to  patent 
any  of  the  labor  done  or  improvements 
made  by  the  original  location.  54-62 

An  aerial  tramway  used  and  essential 
for  the  transportation  of  ore  from  a  mine 
is  available  toward  meeting  the  require- 
ment of  the  statute  respecting  expenditures 
prerequisite  to  patent.  55-348 

Department  decisions  in  the  cases  of 
Copper  Glance  Lode  (29  L.D.  542), 
Monster  Lode  (35  L.D.  493),  and  Fargo 
No.  2  Lode  (37  L.D.  404) ,  insofar  as  in  con- 
flict with  decision  in  this  case  in  the  ac- 
crediting of  expenditures,  held  not  con- 
trolling. 55-348 
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Although  a  claim  is  not  specified  in  a 
contest  proceeding  brought  against  several 
claims  in  a  group  of  which  it  is  a  part,  the 
Department  is  not  justified  in  issuing  a 
patent  for  such  claim  in  the  absence  of 
evidence  showing  that  the  statutory 
amount  of  improvements  has  been  made  on 
the  claim.  59-193 

XVII.  PLACER  CLAIMS 

Where  a  mining  claimant  protests 
against  surface  entries  made  before  the 
filing  of  his  patent  application,  alleging 
superior  right  by  virtue  of  prior  placer 
locations,  the  burden  of  proof  rests  upon 
the  protestant.  52-313 

For  the  purpose  of  curing  imperfections 
in  the  original  location,  correcting  errors, 
or  supplying  omissions,  the  same  latitude 
of  amendment  should  be  allowed  in  the 
case  of  placers  as  in  lodes.  52-467 

The  fact  that  a  mining  claim  was  located 
in  the  shape  and  had  the  usual  dimensions 
of  a  lode  and  that  the  mineral  surveyor 
characterized  it  as  a  lode  on  an  official 
plat  is  not  conclusive  that  it  was  the  inten- 
tion to  make  a  lode  location  where  the 
propriety  of  locating  the  land  as  placer 
ground  is  not  questioned  and  the  recorded 
notice  of  location  described  it  as  a  placer 
claim.  52-467 

A  placer  location  which  was  defective 
and  not  subject  to  entry  and  patent  in  its 
original  form  because  of  nonconformity 
with  the  United  States  system  of  public- 
land  surveys  as  required  by  section  2331, 
Revised  Statutes,  is  not  void,  but  the 
defect,  in  the  absence  of  an  adverse  claim 
to  the  added  land,  is  curable  either  by  suit- 
able amendment  or  by  relocation,  provided 
that  the  acreage  limitation  of  the  statute 
be  observed.  52-468 

The  restriction  in  the  act  of  Feb.  12, 
1903  (32  Stat.  825),  relating  to  oil  placers, 
which  limits  the  benefits  of  common  im- 
provement work  to  five  claims,  is  not  appli- 
cable to  oil-shale  claims.  52-523 

A  single  discovery  of  mineral  upon  pub- 
lice  land  is  sufficient  to  authorize  the  loca- 
tion of  a  placer  claim  thereon  and  may,  in 
the  absence  of  any  claim  or  evidence  to  the 
contrary,  be  treated  as  sufficiently  estab- 
lishing the  mineral  character  of  the  entire 
claim  to  justify  patenting,  but  such  a  dis- 
covery does  not  conclusively  establish  the 


mineral  character  of  all  the  land  included 
in  the  claim  so  as  to  preclude  further  in- 
quiry in  respect  thereto.  52-573 

A  discovery  of  mineral  upon  certain  sub- 
divisions of  a  placer  claim  located  within 
the  primary  limits  of  a  railroad  grant  can- 
not defeat  the  grant  as  to  the  subdivisions 
within  such  claim  found  to  be  nonmineral 
in  character.  52-574 

Any  area  amounting  to  a  legal  subdivi- 
sion within  a  placer  claim  which  does  not 
contain  or  is  not  valuable  for  the  deposit 
for  which  the  location  was  made  is  not 
mineral  land  within  the  contemplation  of 
the  statute  and  will  be  excluded  from  min- 
eral entry.  52-574 

The  rule  enunciated  in  the  departmental 
decision  of  William  Dawson  (40  L.D.  17), 
that  where  a  number  of  valid  lode  loca- 
tions, forming  upon  the  ground  a  contigu- 
ous group  are  embraced  in  a  single  applica- 
tion for  patent  upon  which  due  publication 
and  posting  of  notice  has  been  had,  and  the 
application  is  rejected  as  to  one  of  the 
claims  because  of  insufficient  patent  im- 
provements, the  remainder  of  the  claims, 
although  not  in  themselves  contiguous, 
may  be  retained  and  embraced  in  a  single 
entry  and  patent  is  equally  applicable  to 
placer  claims.  52-610 

One  who  has  located  a  placer  claim  by 
legal  subdivisions  of  surveyed  land  with- 
out actually  marking  of  boundaries  and  in 
other  respects  has  brought  himself  within 
the  saving  clauses  of  section  37  of  the  leas- 
ing act  of  Feb.  25,  1920,  has  a  valid  claim 
within  the  meaning  of  that  section  as 
against  the  Government,  and  the  Land  De- 
partment will  not  inquire  as  to  his  com- 
pliance with  the  local  laws  and  regulations 
specifying  the  manner  in  which  the  loca- 
tion should  be  marked  on  the  ground. 

52-631 

A  placer  discovery  will  not  sustain  a  lode 
location  and  no  right  to  possession  of  loose, 
scattered  deposits,  not  rock  in  place,  can 
be  acquired  by  an  attempted  lode  location. 

52-715 

No  rights  can  be  acquired  under  the 
placer  mining  laws  to  public  land,  non- 
mineral  in  its  natural  state,  that  was  cov- 
ered by  valuable  tailings  placed  there  by 
another  where  the  owner  of  the  tailings 
had  kept  and  preserved  them  from  waste 
and  destruction  pending  such  time  as  they 
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might    be    profitably    worked    and    sold. 
Ritter  v-  Lynch,  123  Fed.  930.  53-116 

Where  in  the  adjustment  of  the  bound- 
aries of  placer  claims  to  conform  to  legal 
subdivisions  of  the  Government  survey, 
the  claims  as  so  adjusted  collectively  in- 
clude land  not  described  in  the  posted  and 
published  notice  of  application  for  patent, 
republication  must  be  made.  53-398 

A  lode  discovery  will  not  sustain  a  placer 
mining  location.  53-410 

The  rule  enunciated  in  paragraph  30  of 
the  mining  regulations  fixing  a  limitation 
on  the  length  of  a  placer  claim  will  not 
be  applied  where  the  mineral  deposits  are 
confined  within  a  narrow  strip  of  land  in 
the  bed  and  on  the  banks  of  a  small  stream 
in  a  canyon  flanked  by  abrupt  walls  or 
rocky  slopes  on  each  side,  containing  no 
mineral,  argicultural,  or  timber  value. 

53-431 

The  test  to  be  applied  to  determine  how 
mineral  deposits  should  be  secured  under 
the  mining  law  is  the  form  and  character 
of  the  deposits,  that  is,  if  they  are  in  veins 
or  lodes  in  rock  in  place  they  must  be  lo- 
cated as  lode  claims,  but  if  they  are  loose 
or  scattered  throughout  the  ground  they 
are  then  subject  to  location  only  under 
the  placer  mining  laws.  Webb  v.  American 
Asphaltum  Company   (157  Fed.  203). 

54-80 

Where  deposits  of  colemanite  and  ulex- 
ite  have  been  located  as  placer  upon  re- 
liance upon  a  practice  in  the  Land 
Department  to  permit  the  patenting  of 
lands  containing  such  minerals  solely  as 
placer  locations,  the  placer  claimants 
should  not  have  their  rights  assailed 
because  the  deposits  might  more  appro- 
priately be  deemed  lode  in  form  and 
character.  54-183 

It  is  well  settled  that  a  placer  discovery 
will  not  sustain  a  lode  location,  nor  a  lode 
discovery  sustain  a  placer  location,  and  a 
fortiori,  a  mere  possibility  of  a  lode  dis- 
covery will  not  sustain  a  placer  claim. 

54-306 

A  decision  holding  placer  mining  claims 
to  be  null  and  void  because  of  lack  of  dis- 
covery of  valuable  minerals  and  lack  of 
diligent  prosecution  of  work  leading  to 
discovery  will  not  be  disturbed  where  no 
new  evidence  is  submitted  to  show  that  a 
discovery  was  made  or  that  there  was  dili- 


gent prosecution  of  work  leading  to  a 
discovery.  59-129 

Gypsum  rock  in  place  lying  between  two 
persistent  beds  of  limestone,  which  in  the 
circumstances  are  taken  as  the  hanging 
and  footwalls  of  the  gypsum  deposit,  is  to 
be  located  as  a  lode  rather  than  a  placer 
claim.  60-24 

Neither  the  width  of  the  deposit  nor  its 
sedimentary  origin  is  determinative  of 
whether  a  mining  claim  is  of  placer  or 
lode  character.  If  it  is  a  vein  or  lode 
of  rock  in  place  bearing  valuable  mineral, 
it  is  a  lode ;  if  of  some  other  form  of  val- 
uable mineral  deposit,  such  as  scattered 
particles  of  gold  found  in  the  softer  cov- 
ering of  the  earth,  it  is  a  placer  deposit. 

60-24 

The  establishment  of  a  valid  placer 
mining  claim  on  public  land  is  contingent 
upon  the  discovery  of  valuable  mineral 
deposits  in  a  form  other  than  a  vein  or 
lode.  60-280 

XVIII.  POSSESSORY  EIGHT 

Further  than  to  protect  certain  classes 
of  claimants  from  its  harsh  application, 
the  act  of  July  17,  1914  (38  Stat.  509),  did 
not  change  the  long  established  rule  that 
a  location,  otherwise  lawful,  of  mineral 
land  embraced  in  a  subsisting,  but  uncom- 
pleted entry,  constitutes  a  property  right, 
good  as  against  everyone,  including  the 
entryman  and  the  Government,  notwith- 
standing that  the  locator  is  not  entitled  to 
a  patent  or  to  maintain  possession  in  the 
courts  until  such  entry  is  canceled. 

52-197 

Prior  to  discovery  an  explorer  in  actual 
occupation  and  diligently  searching  for 
mineral  is  a  licensee  or  tenant  at  will,  and 
no  adverse  right  can  be  initiated  or  ac- 
quired through  a  forcible  or  fraudulent  in- 
trusion upon  his  possession,  but  if  his 
occupancy  be  relaxed,  or  be  merely  inci- 
dental to  something  other  than  a  diligent 
search  for  mineral,  another  may  acquire 
a  valid  right  by  peaceable  entry  and  com- 
pliance with  the  law.  52^27 

When  a  suit  to  determine  the  right  of 
possession  to  a  mining  claim  in  alleged 
conflict  is  instituted  within  the  time  pre- 
scribed by  section  2326,  Revised  Statutes, 
exclusive  jurisdiction  thereover  is  vested 
in  the  court,  and  all  proceedings  upon  the 
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patent  application  in  the  land  office,  ex- 
cept in  reference  to  the  publication  and 
proof  of  notice,  are  stayed  until  the  con- 
troversy shall  have  been  settled,  or  the 
adverse  claim  waived.  52-475 

The  protection  of  possession  accorded 
by  section  2332,  R.S.,  to  the  members  of 
an  association  of  persons,  who  are  loca- 
tors of  a  mining  claim,  is  against  all  who 
are  not  members  of  the  association,  but 
the  statute  does  not  contemplate  that  pos- 
session and  working  of  the  claim  by  one  or 
more  locators  shall  be  adverse  to  the  in- 
terests of  a  locator  who  is  not  in  possession 
and  has  not  worked  the  claim.  52-550 

While  actual  use  or  occupation  of  land 
for  mining  and  milling  purposes  is  the  only 
prerequisite  to  patent  under  section  2337, 
Revised  Statutes,  yet  the  use  must  be 
evidenced  by  "outward  and  visible  signs 
of  the  applicant's  good  faith,"  naked  pos- 
session with  mere  intention  or  purpose  on 
a  certain  contingency  of  performing  acts 
of  use  or  occupation  not  being  sufficient  to 
satisfy  the  statute.  52-700 

Land  in  the  actual  and  peaceable  pos- 
session of  a  mineral  claimant  in  apparent 
good  faith  under  claim  of  right  to  which 
he  can  acquire  a  valid  possession  or  title 
under  applicable  laws  is  not  subject  to 
homestead  entry  by  another.  52-715 

The  trial  of  suits  under  section  2325, 
Revised  Statutes,  as  amended  by  the  act 
of  Mar.  3,  1881,  is  to  aid  the  Government 
in  determining  whether  either  party,  and, 
if  so,  which  has  the  exclusive  right  to 
possession  arising  from  a  valid  subsisting 
location,  and  patent  proceedings  in  the 
Land  Department  are  suspended  to  await 
determination  of  that  question.        53-115 

Where  in  a  suit  of  adverse  proceedings 
against  a  mining  claim  a  demurrer  is  sus- 
tained and  the  action  is  dismissed  on  the 
merits,  all  facts  well  pleaded  are  admitted, 
and,  if  the  facts  relevant  to  the  issue  as 
to  the  validity  of  the  claim  were  not  de- 
termined, the  Government  is  not  estopped 
from  fully  inquiring  into  and  determining 
them.  53-115 

A  controversy  between  a  prior  millsite 
claimant  and  a  placer  claimant  is  not  sub- 
ject to  an  adverse  claim,  but  of  protest, 
and  any  finding  of  a  court  in  adverse  pro- 
ceedings between  such  claimants  as  to  the 
mineral  or  nonmineral  character  of  the 


land  or  any  fact  relevant  to  that  issue 
is  merely  advisory  and  not  binding  upon 
the  Land  Department.  Helena  etc.  Go. 
v.  D ailey  (36  L.D.  144).  53-116 

A  judgment  in  adverse  proceedings 
against  a  mining  claim  simply  determines 
the  right  of  possession  and  does  not  pre- 
clude the  Land  Department  from  ascer- 
taining the  character  of  the  land  and 
determining  whether  the  law  has  been 
complied  with  in  good  faith.  53-116 

The  United  States,  like  any  property 
owner,  may  assert  a  claim  by  the  posting 
of  notice  and  peaceably  taking  possession 
of  the  premises  which  it  believes  it  owns 
and  has  a  present  right  to  occupy,  pre- 
liminary to  any  adjudication  as  to  its 
rights  to  the  possession,  but  if  the  non- 
existence of  the  facts  upon  which  the  act 
of  repossession  is  founded  be  established 
the  notice  becomes  of  no  effect.      53-214 

The  fact  that  a  claimant  excluded  a  por- 
tion of  his  mining  claim  from  his  applica- 
tion for  patent  is  not  conclusive  of  an  aban- 
donment of  his  possessory  right  to  the 
excluded  portion  to  another  claimant  or 
to  the  United  States.  53-336 

Failure  on  the  part  of  the  holder  of  a 
valid  mining  location  to  contest  a  State 
indemnity  selection  affecting  his  location, 
of  which  notice  by  publication  was  given 
pursuant  to  law,  is  not  attended  with  the 
same  fatality  to  his  possessory  right  as 
would  his  failure  to  adverse  a  hostile 
mineral  application.  53^36 

During  the  pendency  of  adverse  pro- 
ceedings pursuant  to  section  2326,  Revised 
Statutes,  affecting  any  part  of  a  mining- 
application,  all  proceedings  upon  the  ap- 
plication before  the  Land  Department,  ex- 
cept the  publication  of  notice  and  filing 
of  the  affidavit  thereof,  must  be  stayed 
until  final  disposition  of  the  adverse  pro- 
ceedings. 53-556 

Elimination  in  an  amended  mining  ap- 
plication by  an  adverse  claimant  of  the 
portion  of  his  claim  in  conflict  does  not  in 
effect  constitute  a  waiver  of  the  adverse 
claim  nor  restore  the  right  of  the  Land 
Department  to  proceed.  53-556 

Prior  to  the  final  disposition  of  all  ad- 
verse claims  an  adverse  claimant  will  not 
be  permitted  to  exclude  from  his  applica- 
tion the  ground  in  conflict  and  retain  the 
portion  of  his  mining  claim  not  in  contro- 
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versy  and  still  hold  the  controverted  area 
under  his  possessory  right.  53-556 

An  adverse  claim  filed  without  a  plat 
showing  conflict  with  the  application  ad- 
versed,  but  with  a  promise  to  file  the  plat 
when  climatic  conditions  permit  of  a  sur- 
vey, is  subject  to  dismissal  as  vitally  de- 
fective, and  if  the  adverse  claimant  fails 
to  cure  the  defect  after  considerable  lapse 
of  time  after  due  notice  to  do  so,  his  ad- 
verse claim  should  be  dismissed,  notwith- 
standing the  pendency  of  the  adverse  suit. 

53-712 

A  valid  mining  location,  so  long  as  it  is 
maintained  in  accordance  with  the  mining 
law,  segregates  the  land  therein  from  the 
public  domain  and  confers  an  exclusive 
possessory  right  upon  the  locator.      54-47 

Mere  possession  and  working  under  a 
void  mining  location  for  a  period  insuffi- 
cient to  acquire  a  possessory  title  under 
the  provisions  of  section  2332,  Revised 
Statutes,  is  insufficient  to  prevent  the  op- 
eration of  the  Federal  Water  Power  Act. 

55-430 

Subject  to  the  exception  embodied  in  sec- 
tion 2332  of  the  Revised  Statutes,  the  rule 
is  well  settled  that  the  right  of  possession 
to  a  mining  claim  results  only  from  a  loca- 
tion made  in  conformity  with  the  mining 
laws.  55-430 

Section  2332  of  the  Revised  Statutes, 
which  provides  that  where  a  mining  claim 
has  been  held  and  worked  for  a  period 
equal  to  the  time  prescribed  by  the  local 
State  or  Territorial  statute  of  limitations 
for  mining  claims,  evidence  of  such  posses- 
sion and  working  for  such  period  shall  be 
sufficient  to  establish  a  right  to  a  patent, 
in  the  absence  of  any  adverse  claim,  con- 
templates valid  possession  of  the  land,  and 
is  without  application  where  the  land  is 
at  the  time  within  a  railroad  grant  or 
otherwise  not  subject  to  mining  location. 

55-430 

As  the  possession  of  one  cotenant  is 
the  possession  of  all,  no  abandonment  can 
be  based  on  the  absence  of  one  of  the 
cotenants,  even  if  he  makes  a  sale  of  the 
absent  tenant's  interest.  57-245 

The  question  whether  mineral  appli- 
cants, who  are  shown  by  the  abstract  of 
title  to  be  cotenants  of  other  persons,  may 
be  granted  a  patent  under  the  provisions 
of  section  2332,  Revised  Statutes,  is  de- 


pendent, in  the  absence  of  an  adverse 
claim,  upon  a  sufficient  showing  that  they 
and  their  predecessors  in  title,  by  working 
and  holding  the  claim  adversely  to  their 
cotenants  for  the  period  prescribed  by  the 
statute  of  limitations  of  the  State,  have  ac- 
quired a  perfect  title  by  such  possession  to 
the  whole  of  the  claim  under  the  State 
law.  57-245 

XIX.   POWER  SITE  LANDS 

The  Federal  Water  Power  Act  of  June  10, 
1920  (36  Stat.  847)  is  inconsistent  with  the 
act  of  June  25,  1910,  as  amended,  which 
left  open  without  restriction  in  with- 
drawals thereunder  the  appropriation  of 
the  land  under  the  mining  laws  so  far  as 
they  apply  to  metalliferous  minerals  and 
to  the  extent  of  such  inconsistency  by  sec- 
tion 29  of  the  former  act  the  latter  act  was 
repealed.  53-532 

Lands  included  within  a  power-site  re- 
serve are  not  open  to  mining  locations 
unless  they  have  been  restored  to  entry 
under  the  mining  laws  by  the  Secretary  of 
the  Interior  in  accordance  with  section  24 
of  the  Federal  Power  Act  (16  U.S.C.,  1946 
ed.,  Supp.  V,  sec.  818).  61-260 

XX.  RELOCATION 

The  provision  in  section  2324,  Revised 
Statutes,  relating  to  the  resumption  of 
work  is  a  restriction  imposed  upon  the 
right  of  relocation,  and  it  has  no  applica- 
tion to  lands  no  longer  subject  to  reloca- 
tion, or  to  the  operation  of  the  general 
mining  laws,  but  withdrawn  from  such 
operation  and  subject  to  other  disposition 
for  a  public  purpose.  52-282 

As  between  the  Government  and  a  min- 
ing claimant  the  test  of  the  validity  of  the 
latter's  oil-shale  claim  is  found  in  the  pro- 
visions of  section  37  of  the  leasing  act,  and 
not  in  that  part  of  section  2324,  Revised 
Statutes,  which  defines  his  rights  with  re- 
spect to  some  stranger  who  seeks  to  relo- 
cate the  claim.  52-295 

A  placer  location  which  was  defective 
and  not  subject  to  entry  and  patent  in  its 
original  form  because  of  nonconformity 
with  the  United  States  system  of  public- 
land  surveys  as  required  by  section  2331, 
Revised  Statutes,  is  not  void,  but  the  de- 
fect, in  the  absence  of  an  adverse  claim  to 
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the  added  land,  is  curable  either  by  suitable 
amendment  or  by  relocation,  provided  that 
the  acreage  limitation  of  the  statute  be 
observed.  52^68 

A  State  law  requiring  one  making  a  re- 
location of  a  mining  claim  to  declare  that 
the  new  location  is  located  as  abandoned 
property  is  mandatory  and  the  relocation 
will  be  void  for  failure  so  to  state.      53-196 

To  constitute  a  resumption  of  assess- 
ment work  on  a  mining  claim  after  default 
sufficient  to  prevent  a  forfeiture,  the  claim- 
ant must  resume  work  in  good  faith  and 
prosecute  the  same  continuously  and  with- 
out unreasonable  interruption  until  the  full 
amount  of  labor  is  performed,  that  is,  one 
year's  delinquency  is  made  up,  and  sus- 
pension of  work  for  any  appreciable  period 
before  the  full  amount  required  has  been 
performed  will  subject  the  claim  to  re- 
location.    Sec.    654,    Lindley    on    Mines. 

53-572 

The  fiduciary  relationship  between  co- 
tenants  of  a  mining  claim  is  not  termi- 
nated by  the  relocation  of  the  claim  by 
one  co-owner  unless  there  has  been  an 
abandonment,  or,  by  reason  of  laches,  the 
relocation  has  become  immune  from  at- 
tack by  the  adverse  possession  law  of  the 
State  in  which  the  claim  is  situated.  54-62 

While  a  relocation  of  a  mining  claim 
made  for  the  purpose  of  closing  out  co- 
owners  is  questionable,  the  safer  procedure 
being  by  forfeiture  under  the  mining 
statute,  yet  it  is  valid  at  law,  subject,  how- 
ever,   to    the    equities    of    the    cotenants. 

54-62 

Under  section  2324  of  the  Revised 
Statutes,  a  default  in  performance  of  an- 
nual work  on  a  mining  claim  renders  it 
subject  to  relocation  by  another  claimant, 
but  does  not  affect  the  locator's  right  as 
between  him  and  the  United  States,  and 
he  is  entitled  to  preserve  his  claim  by  re- 
sumption of  work  after  default  and  before 
such  relocation.  55-287 

XXI.  SPECIAL  ACTS 

Title  to  lands  within  a  numbered  school 
section  that  were  mineral  and  known  to 
be  such  at  the  date  of  the  acceptance  of 
the  survey,  Apr.  1,  1919,  did  not  vest  in 
the  State  of  New  Mexico  under  its  origi- 
nal school-land  grant,  and  a  valid  mining 
claim  located  upon   such  lands  prior   to 


the  act  of  Jan.  25,  1927  (44  Stat.  1026), 
which  extended  the  grant  to  include  min- 
eral lands,  excepts  them  from  the  opera- 
tion of  that  act,  unless  or  until  such  claim 
is  relinquished  or  canceled.  52-266 

The  public  resolution  of  Nov.  13,  1919 
(41  Stat.  354)  and  prior  resolutions  con- 
taining substantially  the  same  provisions, 
afforded  relief  from  the  necessity  of  doing 
annual  assessment  work  only  to  those 
claimants  who  invoked  their  benefits  in 
the  manner  therein  provided.  52-522 

Instructions  of  May  4,  1933,  mining  lo- 
cations in  Prescott  National  Forest  (Cir. 
No.  1298).  54-207 

The  act  of  Jan.  31,  1901  (31  Stat.  745; 
30  U.S.C.  162),  is  applicable  to  public  land 
only  if,  at  the  time  of  the  location  of  claims 
under  that  act,  valuable  deposits  of  salt 
have  been  discovered  on  such  land  and 
the  land  is  chiefly  valuable  for  salt. 

60-420 

Where  land  contains  valuable  deposits 
of  salt  and  valuable  deposits  of  another 
mineral,  the  test  as  to  whether  the  land  is 
to  be  located  under  the  act  of  Jan.  31, 1901, 
or  under  the  general  mining  law  is  the 
comparative  commercial  value  of  the  re- 
spective minerals  at  the  time  of  location. 

60-420 

Where  the  Government  institutes  a  con- 
test against  a  number  of  placer  mining 
claims  on  the  ground  that  they  were  lo- 
cated in  violation  of  the  proviso  to  the  act 
of  Jan.  31, 1901,  (31  Stat.  745) ,  the  Govern- 
ment has  the  burden  of  proving  that  the 
claims  were  located  for  salt.  60-420 

XXII.  SURFACE  USES 

A  locator  of  mineral  land  embraced  in  a 
subsisting  unrestricted  but  uncompleted 
homestead  entry,  subsequently  patented 
pursuant  to  the  act  of  July  17,  1914  (38 
Stat.  509),  who  has  acquired  the  title  of 
the  surface  entryman,  may,  everything 
being  otherwise  regular,  execute  a  deed  of 
reconveyance  and,  upon  cancellation  of  the 
surface  patent,  receive  a  mineral  patent. 

52-197 

XXIII.  TITLE 

The  Land  Department  will  not  insist 
upon  a  perfect  record  title  as  a  prerequisite 
to  a  patent  to  a  mining  claim  if,  under 
the  circumstances  disclosed  by  the  record, 
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it  is  probably  not  susceptible  of  docu- 
mentary proof,  and  where,  from  the  evi- 
dence, there  is  no  probability  that  the  pat- 
ent will  be  attacked  by  a  stranger,  or,  if 
attacked,  the  patentee  has  at  hand  the 
means  of  showing  that  the  attack  cannot 
be  sustained.  53-26 

Where  the  evidence  is  sufficient  to  hold 
that  the  right,  title  to  and  estate  in  a 
mining  claim  passed  by  the  law  of  descent 
and  distribution  of  the  State  in  which  the 
property  is  located  to  the  applicant  in 
whose  name  the  patent  proceedings  were 
initiated  and  prosecuted,  and  there  has 
been  a  considerable  lapse  of  time  since  the 
death  of  the  decedent,  final  certificate  and 
patent  will  issue  in  the  name  of  the  appli- 
cant, and  not  to  the  heirs  generally,  not- 
withstanding that  a  cloud  on  the  title  may 
arise  from  failure  to  administer  the  estate. 

53-26 

The  granting  act  of  May  12,  1928  (45 
Stat.  501)  governs  in  determining  the 
rights  of  the  State  of  South  Dakota  to 
lands  in  the  Custer  State  Park  where  the 
application  of  the  State  to  purchase  under 
the  act  of  Mar.  3,  1925  (43  Stat.  1185)  was 
perfected  by  the  acquisition  of  the  mining 
title  subsequent  to  the  date  of  the  later 
act.  53-203 

Parol  evidence  adduced  from  a  party  not 
in  privity  with  the  original  locator  of  a 
mining  claim  in  derogation  of  such  lo- 
cator's title  cannot  be  considered.     57-244 

Evidence  held  insufficient  to  show  that 
certain  cotenants  have  not  acquired  by  ad- 
verse possession  title  to  the  whole  claim. 

57-245 

The  question  whether  mineral  appli- 
cants, who  are  shown  by  the  abstract  of 
title  to  be  covenants  of  other  persons,  may 
be  granted  a  patent  under  the  provisions 
of  section  2332,  Revised  Statutes,  is 
dependent,  in  the  absence  of  an  adverse 
claim,  upon  a  sufficient  showing  that  they 
and  their  predecessors  in  title,  by  working 
and  holding  the  claim  adversely  to  their 
cotenants  for  the  period  prescribed  by  the 
statute  of  limitations  of  the  State,  have  ac- 
quired a  perfect  title  by  such  possession 
to  the  whole  of  the  claim  under  the  State 
law.  57-245 

A  mineral  patent  will  not  be  issued  to  an 
applicant  unless  and  until  he  shows  that 


he  has  the  full  possessory  title  or  right  to 
the  mining  claim.  60-371 

XXIV.  TUNNEL  SITES 

The  fact  that  an  assessment  hole  might 
be  utilized  as  a  portal  for  a  tunnel  or  in 
the  construction  of  an  air  shaft  under  some 
later  plan  of  development  is  insufficient  to 
credit  its  value  as  a  group  improvement. 

52-283 

XXV.  WITHDRAWN  LAND 

Section  37  of  the  leasing  act  of  Feb.  25, 
1920,  was  in  effect  a  withdrawal  of  lands 
containing  the  minerals  specified  therein 
from  location  and  entry  under  the  general 
mining  laws,  and  was  for  a  public  pur- 
pose. 52-282 

Questions  concerning  the  respective 
rights  of  adverse  claimants  to  possession 
of  mineral  lands,  under  locations  thereof, 
are  to  be  determined  by  the  courts,  but 
for  administrative  purposes  the  Land  De- 
partment has  jurisdiction  to  determine 
whether  at  the  date  of  a  withdrawal  a 
valid  right  had  attached  to  any  tract  within 
the  limits  of  the  withdrawal.  52-296 

Under  the  act  of  June  25,  1910,  an  occu- 
pant or  claimant  of  oil  and  gas  lands  under 
the  placer  mining  laws  is  entitled  to  pro- 
tection, if,  at  the  time  of  the  withdrawal 
of  the  lands,  he  was  making  reasonable 
effort,  indicating  a  bona  fide  intention  to 
discover  oil  and  gas  on  the  claim  with  all 
practical  expedition,  as  by  the  doing  of 
physical  acts  tending  to  facilitate  the  ex- 
ploration for,  and  discovery  of,  oil  or  gas 
thereon,  and  it  is  not  necessary  that  ac- 
tual drilling  was  being  prosecuted  at  that 
date.  52-313 

A  coal-land  withdrawal  continues  to  be 
effective  so  long  as  it  remains  unrevoked, 
notwithstanding  that  the  withdrawn  lands 
had  been  classified  as  noncoal  prior  to  the 
withdrawal.  52-336 

The  act  of  June  25,  1910  (36  Stat.  847), 
permitted  mining  locations  upon  land  with- 
drawn thereunder  containing  minerals 
"other  than  coal,  oil,  gas  or  phosphate," 
and  locations  upon  lands  withdrawn  pur- 
suant to  that  act  were  not  restricted  solely 
to  metalliferous  minerals  prior  to  the 
passage  of  the  amendatory  act  of  Aug.  24, 
1912  (37  Stat.  497).  52-336 
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A  tunnel  constructed  for  the  purpose  of 
developing  and  facilitating  the  extraction 
of  the  sole  deposit  covered  by  a  single 
mining  location  which  due  to  erroneous 
or  faulty  description  is  subsequently 
amended  or  relocated  and  included  in  two 
claims  may  be  accepted  as  a  common  im- 
provement and  its  cost  accredited  to  the 
development  of  both  claims.  52-468 

Instructions  of  May  4,  1929,  stock  drive- 
way withdrawals ;  coal  and  other  mineral 
lands  excepted;  act  of  Jan.  29,  1929  (45 
Stat.  1144).     (Cir.  No.  1189.)  52-628 

A  temporary  withdrawal  in  aid  of  the 
grant  of  June  7,  1924,  of  lands  to  the  city 
of  Phoenix,  Arizona,  for  park  purposes,  be- 
comes effective  as  to  mining  locations  with- 
in its  area  upon  their  abandonment  and 
cuts  off  the  right  of  their  relocation  under 
the  mining  laws.  53-245 

The  proviso  to  the  act  of  June  7,  1924 
(43  Stat.  643),  reserving  to  the  United 
States  the  minerals  in  the  lands  granted 
to  the  city  of  Phoenix,  Arizona,  for  park 
purposes,  did  not  have  the  effect  of  restor- 
ing the  lands  to  the  operation  of  the  min- 
ing laws  either  absolutely  or  with  limi- 
tations, and  occupancy  and  use  of  the  lands 
for  mining  purposes  not  in  accord  with 
rules  and  regulations  of  the  Secretary  of 
the  Interior  are  without  authority  of  law. 

53-245 

The  act  of  Aug.  24,  1912  (37  Stat.  497), 
which  amended  section  2  of  the  act  of 
June  25,  1910  (36  Stat.  847),  is  remedial 
and  should  be  liberally  construed  to  effect 
its  purpose,  and  nothing  therein  indicates 
any  intention  to  curtail  the  metalliferous 
miner's  rights  that  could  be  exercised  by 
him  on  the  public  domain.  53-531 

The  right  granted  by  section  2337,  Re- 
vised Statutes,  to  a  mining  claimant  to 
locate  a  mill  site  on  nonmineral  land  is 
incident  to  the  right  to  make  mineral  en- 
try, and  such  location,  so  far  as  applicable 
to  metalliferous  minerals,  does  not  come 
within  the  prohibition  of  a  temporary  with- 
drawal for  power-site  purposes  under  the 
act  of  June  25,  1910  (36  Stat.  847),  as 
amended  by  the  act  of  Aug.  24,  1912  (37 
Stat.  497).  53-531 

A  valid  mining  claim  cannot  be  located 
on  lands  previously  reserved  for  power 
sites  under  the  Federal  Water  Power  Act 
of  June  10, 1920  (41  Stat.  1063),  until  a  de- 


termination by  the  Federal  Power  Commis- 
sion that  the  value  of  the  land  will  not  be 
injured  or  destroyed  for  the  purposes  of 
power     development     by     such     location. 

53-532 

Instructions  of  June  22,  1932,  opening  to 
location  and  entry  under  the  mining  laws 
of  public  mineral  lands  withdrawn  under 
the  reclamation  law ;  act  of  Apr.  23,  1932 
(Cir.  No.  1275).  53-706 

First  form  withdrawals  of  public  land 
under  the  act  of  June  17,  1902  (32  Stat. 
388),  for  reclamation  purposes  preclude 
location  under  the  mining  laws  and  with- 
drawals under  the  subsequent  act  of 
June  25,  1910  (36  Stat.  847,  as  amended 
(37  Stat.  497) ),  as  amended  Aug.  24,  1912, 
permit  only  location  of  claims  valuable  for 
metalliferous  minerals.  Pumice  is  a  non- 
metalliferous  mineral  and  land  withdrawn 
under  either  of  the  acts  noted  above  is  not 
subject  to  location  of  claims  valuable  for 
pumice.  58-671 

The  discovery  of  mineral  deposits  and 
the  performance  of  assessment  work  on 
withdrawn  lands,  in  the  absence  of  a  loca- 
tion perfected  by  a  valid  discovery  prior  to 
the  withdrawal,  confers  no  right  under  the 
mining  laws  prior  to  the  restoration  of  the 
lands  from  the  withdrawal.  Upon  such 
restoration,  the  land  becomes  subject  to 
veterans'  preference  rights  under  the  act 
of  Sept.  27,  1944  (43  U.S.C.  (1952  ed.)  282  ; 


see  also  Supp.  V), 


59-466 


The  Secretary  of  Agriculture  is  not  ex- 
pressly or  impliedly  authorized  to  with- 
draw unimproved  national  forest  lands 
from  mining  location.  60-285 

The  submission  of  a  proposal  by  a  For- 
est Supervisor  that  an  area  in  a  national 
forest  be  established  as  an  administrative 
site,  the  surveying  of  the  area,  and  the 
filing  of  the  survey  notes  and  the  proposal 
in  the  regional  office  of  the  Forest  Service 
were  insufficient  to  effect  the  withdrawal 
of  unimproved  land  within  the  area  from 
mining  location.  60-285 

Lands  covered  by  a  first-form  reclama- 
tion withdrawal  are  not  open  to  mining 
locations  where  they  have  not  been  opened 
to  mineral  entry  by  the  Secretary  of  the 
Interior.  61-259 

Where  land  on  which  parts  of  several 
mining  claims  are  located  was  not  open 
to  such  location  until  3   days   after   the 
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locations  were  made,  the  mining  locations 
on  such  land  are  invalid.  But  where  the 
land  in  Idaho  has  been  open  to  mining 
location  for  more  than  15  years  since  the 
attempted  locations  were  made,  and  the 
claimants  assert  that  they  have  been  in 
continuous  possession  of  and  working  the 
claims  during  that  time,  the  claimants 
should  be  given  an  opportunity  to  show 
whether  a  discovery  has  been  made  after 
the  date  when  the  land  became  subject 
to  mining  location  so  that  it  may  be  de- 
termined whether  the  claims  may  have 
been  validated  under  section  2332  of  the 
Revised  Statutes.  61-280 

NATIONAL  CAPITAL  PARKS 

No  statutory  authority  exists  for  the 
imposition  of  fines  upon  members  of  the 
United  States  Park  Police  who  violate  the 
park  regulations  imposed  to  govern  their 
conduct,  and  no  particular  regulations  are 
prescribed,  violation  of  which  shall  con- 
stitute a  punishable  offense.  54-302 

The  ordinary  and  reasonable  interpre- 
tation of  the  Act  of  July  1,  1898  (30  Stat. 
570),  makes  it  one  relating  to  the  admis- 
sion of  the  public  to  park  grounds,  their 
conduct  therein,  and  the  extent  of  super- 
vision over  such  grounds  in  that  connec- 
tion, and  not  to  policing.  It  supplies  no 
warrant  for  assessing  fines  against  the 
members  of  the  park  police  force  for  of- 
fenses against  the  regulations  peculiar  to 
them  as  members  of  that  force.      54-302 

NATIONAL  CEMETERIES 

Under  authority  of  section  4870,  Revised 
Statutes,  the  Secretary  of  War  has  the 
power  to  appropriate  lands,  allotted  or 
unallotted,  within  an  Indian  reservation 
for  national  cemetery  purposes,  and  any 
patent  subsequently  issued  for  lands  thus 
appropriated  is  void.  52-210 

Whether  the  Director  of  the  National 
Park  Service  is  required  by  Revised  Stat- 
utes sees.  4873-4875  to  maintain  a  porter's 
lodge  and  to  employ  a  superintendent  at 
each  of  the  national  cemeteries  under  his 
jurisdiction:  Held,  the  Director  of  the 
National  Park  Service  is  not  required  to 
maintain  a  porter's  lodge  and  to  employ 
a  superintendent,  when  in  his  judgment 
the  continuance  of  the  office  of  cemetery 


superintendent  and  the  maintenance  of  a 
porter's  lodge  at  certain  cemeteries  is  no 
longer  justified.  58-17 
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Permits  and  licenses  for  the  examina- 
tion, excavation,  and  recovery  of  archaeo- 
logical ruins  may  be  issued  pursuant  to 
the  act  of  June  8,  1906  (34  Stat.  225), 
embracing  lands  for  which  oil  and  gas 
prospecting  permits  have  been  issued  un- 
der the  act  of  Feb.  25,  1920.  52-269 

II.  AUTHORITY 

Archaeological  ruins  and  other  objects 
within  the  purview  of  the  act  of  June  8, 
1906  (34  Stat.  225),  which  may  be  located 
on  lands  occupied  by  a  homesteader,  con- 
tinue to  be  property  of  the  United  States 
until  the  vesting  of  equitable  title  in  the 
entryman,  and  until  then  the  Government 
has  authority  under  that  act  to  issue  per- 
mits or  licenses  for  the  examination,  exca- 
vation, and  recovery  thereof.  52-269 

The  act  of  June  8,  1906  (34  Stat.  225), 
did  not  authorize  any  reservation  or  ex- 
ception in  patents  for  lands  embracing 
ruins  or  archaeological  sites,  and  upon  the 
issuance  of  a  patent  for  lands  containing 
such  ruins  governmental  authority  there- 
over ceases.  52-269 

The  amendment  in  the  appropriation 
act  of  Mar.  7,  1928  (45  Stat.  200),  to  sec- 
tion 3  of  the  act  of  Aug.  25,  1916  (39  Stat. 
535 ) ,  governs  contracts  made  prior  thereto 
as  well  as  those  made  thereafter,  and  an 
operator  in  a  national  park  wishing  to 
issue  bonds  or  increase  his  capitalization 
and  sell  additional  stock  must  submit  his 
proposal  to  the  Secretary  of  the  Interior 
for  approval,  notwithstanding  that  the 
contract  makes  no  mention  of  such  require- 
ment. 52-356 

The  Director  of  National  Parks,  Build- 
ings and  Reservations,  by  virtue  of  author- 
ity conferred  upon  him  by  E.O.  No.  6166  of 
June  10,  1933,  succeeds  to  the  authority 
originally  conferred  by  Congress  upon  the 
commissioners  empowered  to  sell  and  con- 
vey lots  of  the  Government  in  the  District 
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of  Columbia,  in  so  far  as  authority  to  con- 
vey title  on  behalf  of  the  United  States  is 
concerned,  including  execution  of  a  quit- 
claim deed.  54-319 

In  view  of  the  provisions  of  the  act  of 
Mar.  5,  1917  (39  Stat.  1106),  forbidding, 
under  penalty,  the  receipt  by  any  Federal 
officer  or  employee  of  any  salary  in  con- 
nection with  his  services  as  such  officer 
or  employee  from  any  source  other  than 
the  United  States  Government,  except  as 
may  be  contributed  out  of  the  treasury  of 
a  State,  county,  or  municipality,  the  Na- 
tional Park  Service  is  without  authority 
to  accept  a  donation  of  money  conditioned 
upon  its  application  to  the  salary  of  one  of 
its  employees.  54-497 

The  administrative  authority  vested  in 
the  Secretary  of  the  Interior  by  the  act  of 
July  3,  1930  (46  Stat.  855),  must  be  exer- 
cised within  the  limits  prescribed  by  that 
act,  and  does  not  include  authority  to  grant 
rights-of-way,  by  permit  or  otherwise, 
over  governmental  land  within  the  Colo- 
nial National  Monument,  Virginia. 

55-155 

Congress  having  conferred  upon  the  Di- 
rector of  Public  Buildings  and  Public 
Parks  authority  over  "all  official  records, 
papers,  etc.,  in  the  possession  of  the  Secre- 
tary of  War  or  Chief  of  Engineers  of  the 
United  States  Army"  pertaining  to  the  title 
to  lot  810,  square  825,  District  of  Colum- 
bia, and  having  later  transferred  all  said 
duties  and  records  to  the  Director  of  the 
National  Park  Service,  it  follows  that  the 
Director  is  clothed  with  authority  to  cor- 
rect a  record  pertaining  to  said  lot  810. 

55-479 

The  Director  of  the  National  Park  Serv- 
ice is  clothed  with  authority,  by  virtue  of 
sec.  2  of  the  act  of  Mar.  3,  1899  (30  Stat. 
1346),  sees.  3  and  4  of  the  act  of  Feb.  26, 
1925  (43  Stat.  983),  and  E.O.  No.  6166, 
dated  June  10,  1933,  made  pursuant  to  the 
act  of  Mar.  3,  1933  (47  Stat.  1517),  to  cor- 
rect the  United  States  title  records  therein 
referred  to,  to  show  ownership  in  the  occu- 
pant, provided  the  occupant  submits  suf- 
ficient proof  of  uninterrupted  possession. 

55^79 

Pursuant  to  Art.  IV,  sec.  3,  el.  2  of  the 
Federal  Constitution  the  Congress  may 
legislate  for  the  protection  and  regulation 
of  use  of  all  Federal  lands.     With  respect 


to  parks  and  parkways,  Congress  has  also 
authorized  the  Secretary  of  the  Interior 
to  issue  regulations  designed  to  effectuate 
this  power.  The  Federal  criminal  laws 
and  National  Park  Service  regulations  re- 
lating to  the  protection  and  regulation  of 
use  of  Federal  property  are  applicable  to 
the  Natchez  Trace  Parkway  lands,  the 
title  to  which  is  vested  in  the  United  States. 

58-467 
The  statutes  delegating  to  the  Secretary 
of  the  Interior  the  authority  to  make  rules 
and  regulations  with  respect  to  the  use  and 
management  of  the  national  parks  do  not 
constitute  an  unconstitutional  delegation 
of  legislative  power  to  an  executive  officer 
of  the  Government.  60-169 
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I.  GENERALLY 

The  act  of  June  12,  1906  (34  Stat.  255), 
provides  that  no  contract  or  purchase  on 
behalf  of  the  United  States  shall  be  made 
"unless  the  same  is  authorized  by  law  or 
is  under  an  appropriation  adequate  to  its 
fulfillment,  except  in  the  War  and  Navy 
Departments,  for  clothing,  subsistence, 
forage,  fuel,  quarters,  transportation,  or 
medical  and  hospital  supplies,  which,  how- 
ever, shall  not  exceed  the  necessities  of  the 
current  year  *  *  *."  54-282 

E.O.  No.  6166  (dated  June  10, 1933,  effec- 
tive 60  days  later),  issued  under  authority 
of  the  act  of  Mar.  3,  1933  (47  Stat.  1489), 
which,  among  other  things,  transferred 
administration  of  national  monuments  lo- 
cated in  national  forests  from  the  Depart- 
ment of  Agriculture  to  the  Office  of 
National  Parks,  Buildings  and  Reserva- 
tions, contained  the  proviso,  "except  that 
where  deemed  desirable  there  may  be  ex- 
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eluded  from  this  provision  any  *  *  *  res- 
ervation which  is  chiefly  employed  as  a 
facility  in  the  work  of  a  particular  agency." 
Held,  That  in  the  absence  of  any  action 
taken  regarding  this  proviso  during  the  60- 
day  period  following  June  10,  1933,  the 
order  became  effective  on  Aug.  10,  1933, 
and  the  status  of  this  agency  and  others 
within  the  scope  of  the  order  became  crys- 
tallized, so  that  subsequent  changes  could 
be  effected  only  through  further  action  by 
the  President  or  Congress.  54-314 

The  order  of  the  Secretary  of  the  In- 
terior of  Aug.  23,  1933,  requiring  that  all 
work  performed  with  funds  granted  by  the 
Federal  Emergency  Administration  of 
Public  Works  shall  be  subject  to  the  labor 
policies  and  wage  requirements  prescribed 
by  said  organization,  embraces  work  per- 
formed in  national  parks,  whether  under 
contract  or  by  the  Government's  own 
forces.  54-327 

The  Secretary  of  the  Interior,  as  such, 
is  without  authority  to  approve  and  make 
effective  plans  submitted  by  the  Director 
of  the  Office  of  National  Parks,  Buildings, 
and  Reservations,  for  changing  the  hours 
of  labor  from  30  to  40  per  week,  upon  work 
in  National  Parks,  within  the  scope  of  the 
Federal  Emergency  Administration  of 
Public  Works,  his  authority  in  this  connec- 
tion being  that  conferred  upon  him  as  head 
of  the  Federal  Emergency  Administration 
of  Public  Works.  54-328 

To  be  legally  effective,  a  change  from  or 
waiver  of  the  statutory  30-hour  workweek 
prescribed  by  the  National  Industrial  Re- 
covery Act  and  the  Federal  Emergency 
Administration  of  Public  Works,  as  applied 
to  National  Parks,  must  be  authorized  by 
officials  of  the  latter  organization  or  the 
State  Engineer  (P.W.A.),  in  such  persons 
residing  the  duty  of  determining  whether 
it  is  impracticable  or  infeasible  to  do  the 
work  required  on  the  30-hour  week  basis 
or  to  substitute  therefor  the  40-hour  week 
authorized  in  Circular  No.  1  and  the  rules 
and  regulations  approved  Aug.  9,  1933. 

54-328 

The  act  of  Mar.  3,  1891  (26  Stat.  842), 
authorizes  the  Secretary  in  his  discretion 
to  refuse  or  forfeit  hot  water  privileges 
because  of  common  ownership  of  an  inter- 


est in  more  than  one  grant  thereof ;  it  does 
not  command  him  to  do  so.  56-127 

The  statute  authorizes  the  Secretary  to 
deny  an  application  for  hot-water  privi- 
leges and  to  forfeit  existing  hot-water 
privileges  if  the  application  is  made  by  or 
such  privileges  are  owned  by  a  corpora- 
tion, part  of  whose  stock  is  owned  by  per- 
sons who  are  also  stockholders  of  another 
corporation,  which  owns  more  than  a  ma- 
jority of  the  stock  of  a  subsidiary  corpora- 
tion, which  has  been  granted  hob-water 
privileges.  Whether  under  these  circum- 
stances the  Secretary  should  deny  or  for- 
feit such  privileges  are  matters  of  admin- 
istrative discretion.  56-127 

There  is  no  legal  objection  to  answering 
an  inquiry  of  majority  stockholders  of  a 
corporation  which  has  been  granted  hot- 
water  privileges  and  which  is  the  subject 
of  reorganization  in  an  insolvency  pro- 
ceeding, whether,  if  a  proposed  plan  of 
reorganization  is  approved  and  as  a  result 
a  new  corporation  owns  and  operates  the 
assets  and  business  of  the  insolvent 
corporation,  an  assignment  of  the  privi- 
leges of  the  insolvent  corporation  to  the 
new  corporation  will  be  approved  or  dis- 
approved, or  new  privileges  granted  or 
withheld  from  the  latter  corporation. 
However,  the  inquiry  should  be  answered 
only  upon  full  disclosure  of  relevant  facts, 
that  is,  the  details  of  the  plan  of  reorgani- 
zation, how  and  to  whom  the  stock  of  the 
new  corporation  is  to  be  issued,  and  such 
information  as  would  be  required  of  any 
applicant  for  a  grant  of  privileges  or  an 
assignment  thereof.  56-127 

The  procedure  of  "acceptance"  by  the 
Secretary  of  the  Interior  of  certain  prop- 
erties within  national  parks,  authorized 
by  the  act  of  June  5,  1920  (41  Stat.  917), 
relates  to  conveyances  of  private  proper- 
ties, rights,  and  moneys  to  the  Federal 
Government  and  is  inapplicable  to  trans- 
actions concerning  public  lands.       56-264 

The  term  "reservations"  as  defined  in 
the  Federal  Water  Power  Act  (41  Stat. 
1063),  as  amended  by  the  Federal  Power 
Act  (49  Stat.  838),  does  not  include  na- 
tional parks  or  national  monuments. 

56-372 

Claims  for  the  loss  of  animals  rented  to 
the  National  Park  Service  under  contracts 
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entered  into  pursuant  to  the  provisions  of 
the  act  of  May  26,  1930  (46  Stat.  381),  are 
reimbursable  from  any  available  funds  in 
the  appropriation  to  which  the  hire  of  such 
equipment  would  be  properly  chargeable. 

57-409 

It  is  doubtful  whether  the  President 
may,  pursuant  to  his  war  powers,  author- 
ize the  disposition  of  timber  within  the 
Olympic  National  Park  without  regard  to 
the  prohibitions  contained  in  the  National 
Park  statutes.  58-480 

The  President  is  authorized  to  reduce 
the  area  of  national  monuments  by  reason 
of  the  provision  of  the  statute  which  states 
that  their  limits  "in  all  cases  shall  be  con- 
fined to  the  smallest  area  compatible  with 
the  proper  care  and  management  of  the 
objects  to  be  protected."     16  U.S.C.  431. 

60-9 

The  allocation  of  the  hot  water  originat- 
ing in  the  Hot  Springs  National  Park  is 
discretionary  with  the  Secretary  of  the 
Interior.  However,  the  Secretary,  in  ex- 
ercising his  discretion,  should  give  consid- 
eration to  applicants  in  the  order  or  pri- 
ority prescribed  by  Congress  and  should 
apply  the  standards  provided  by  Congress 
in  passing  upon  applications.  60-103 

The  fact  that  lands  are  being  admin- 
istered by  the  National  Park  Service  does 
not  necessarily  bring  such  lands  within 
the  category  of  "national  parks  or  monu- 
ments." 60-238 

The  word  "title"  in  the  requirement  of 
the  legislation  relating  to  the  Everglades 
National  Park  that  "title  *  *  *  to  a  major 
portion  of  the  lands  *  *  *  shall  have  been 
vested  in  the  United  States"  means  either 
a  fee  simple  absolute  conveying  all  rights 
to  the  United  States  or  a  fee  subject  to 
mineral  reservations  approved  by  the  Sec- 
retary of  the  Interior.  60-246 

II.  BOUNDARIES 

The  Secretary  of  the  Interior  has  au- 
thority to  enlarge  the  present  boundaries 
of  the  Everglades  National  Park,  subject 
to  the  limitations  (a)  that  the  boundaries 
cannot  extend  beyond  the  limits  recom- 
mended in  the  Wilbur  report  of  Dec.  3, 
1930,  and  (&)  that  title  to  a  major  portion 
of  the  lands  within  the  park  boundaries, 
as  extended,  must  have  vested  in  the 
United  States.  60-246 


III.  CONCESSION  CONTRACTS 
Generally 

The  amendment  in  the  appropriation 
act  of  Mar.  7,  1928  (45  Stat.  200),  to  sec- 
tion 3  of  the  act  of  Aug.  25,  1916  (39  Stat. 
535),  governs  contracts  made  prior  thereto 
as  well  as  those  made  thereafter,  and  an 
operator  in  a  national  park  wishing  to 
issue  bonds  or  increase  his  capitalization 
and  sell  additional  stock  must  submit  his 
proposal  to  the  Secretary  of  the  Interior 
for  approval,  notwithstanding  that  the 
contract  makes  no  mention  of  such  re- 
quirement. 52-356 

The  act  of  Mar.  3,  1891  (26  Stat.  842), 
authorizes  the  Secretary  in  his  discretion 
to  refuse  or  forfeit  hot-water  privileges 
because  of  common  ownership  of  an  in- 
terest in  more  than  one  grant  thereof;  it 
does  not  command  him  to  do  so.        56-127 

The  statute  authorizes  the  Secretary  to 
deny  an  application  for  hot-water  privi- 
leges and  to  forfeit  existing  hot-water 
privileges  if  the  application  is  made  by  or 
such  privileges  are  owned  by  a  corpora- 
tion, part  of  whose  stock  is  owned  by  per- 
sons who  are  also  stockholders  of  another 
corporation,  which  owns  more  than  a  ma- 
jority of  the  stock  of  a  subsidiary  cor- 
poration, which  has  been  granted 
hot-water  privileges.  Whether  under 
these  circumstances  the  Secretary  should 
deny  or  forfeit  such  privileges  are  matters 
of  administrative  discretion.  56-127 

There  is  no  legal  objection  to  answering 
an  inquiry  of  majority  stockholders  of  a 
corporation  which  has  been  granted  hot- 
water  privileges  and  which  is  the  subject 
of  reorganization  in  an  insolvency  proceed- 
ing, whether,  if  a  proposed  plan  of  re- 
organization is  approved  and  as  a  result 
a  new  corporation  owns  and  operates  the 
assets  and  business  of  the  insolvent  cor- 
poration, an  assignment  of  the  privileges 
of  the  insolvent  corporation  to  the  new 
corporation  will  be  approved  or  disap- 
proved, or  new  privileges  granted  or  with- 
held from  the  latter  corporation.  How- 
ever, the  inquiry  should  be  answered  only 
upon  full  disclosure  of  relevant  facts,  that 
is,  the  details  of  the  plan  of  reorganization, 
how  and  to  whom  the  stock  of  the  new 
corporation  is  to  be  issued,  and  such  in- 
formation  as   would  be  required  of  any 
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applicant  for  a  grant  of  privileges  or  an 
assignment  thereof.  56-127 

A  section  in  a  contract  between  the 
United  States  and  a  concessioner  operat- 
ing in  the  national  park  system  which  re- 
quires the  concessioner  to  pay  to  the 
Government  as  a  franchise  fee  a  sum 
equal  to  10  percent  of  its  annual  profits, 
but  provides  that  the  Secretary  may  waive 
the  payment  of  this  fee  in  whole  or  in 
part  in  order  to  enable  the  financing  of 
additional  facilities  or  improvements  in 
existing  facilities,  is  authorized  by  law. 

60-213 

Congress  has  vested  in  the  Secretary  the 
authority  to  prescribe  the  terms  and  con- 
ditions under  which  "privileges,  leases, 
and  permits  for  the  use  of  land  for  the 
accommodation  of  visitors  in  the  various 
parks,  monuments,  or  other  reservations" 
administered  by  the  National  Park  Serv- 
ice shall  be  granted.  60-213 

The  relationship  between  the  United 
States  and  a  park  concessioner  is  not  that 
of  lessor  and  lessee  of  Government  prop- 
erty, but  a  broader  one  involving  contrac- 
tual arrangements  for  the  operation  within 
the  park  system  of  facilities  for  the  ac- 
commodation of  the  public.  60-213 

IV.  ESTABLISHMENT 

By  virtue  of  the  power  conferred  upon 
Congress  by  section  3,  article  4  of  the  Con- 
stitution respecting  the  territory  or  the 
property  of  the  United  States,  Congress 
may  make  reservations  of  the  public  do- 
main for  the  preservation  of  antiquities 
and  authorize  executive  officers  to  make 
rules  and  regulations  for  their  preserva- 
tion and  protection.  52-150 

V.  JURISDICTION  OVER  LANDS  WITHIN 

Under  the  act  of  June  8,  1906  (34  Stat. 
225),  Congress  has  authorized  the  Execu- 
tive to  prescribe  regulations  relating 
to  excavation  and  exploration  for  an- 
tiquities upon  lands  owned  and  con- 
trolled by  the  United  States,  and  for  the 
disposition  of  articles,  implements,  and 
material  discovered  thereon,  and  a  State 
legislature  has  no  power  to  restrict  in  any- 
wise the  methods  thus  prescribed.      52-150 

An  act  of  the  legislature  of  the  State  of 
Washington  ceding  exclusive  jurisdiction 
to    the    United    States    over    the    Mount 


Rainier  National  Park,  reserving,  how- 
ever, to  the  State  certain  rights,  had  the 
effect  of  ceding  the  political  jurisdiction  of 
the  State  only  to  the  limited  extent  stated 
in  the  act.  53-315 

The  fact  that  the  State  of  Washington, 
in  ceding  jurisdiction  to  the  United  States 
over  the  Mount  Rainier  National  Park, 
reserved  the  right  to  serve  criminal  and 
civil  process  thereon  and  to  tax  the  persons 
and  property  of  park  residents  did  not 
have  the  effect  of  extending  the  election 
laws  of  the  State  to  include  persons  resid- 
ing within  the  park,  but  a  prior  qualified 
voter  in  the  State  did  not  lose  his  right 
to  vote  at  the  place  of  his  legal  residence 
by  reason  of  his  entering  the  service  of  the 
United  States  on  the  reservation.      53-315 

By  the  terms  of  section  2  of  the  act  of 
Mar.  1,  1872,  establishing  the  Yellowstone 
National  Park,  exclusive  control  thereof 
was  vested  in  the  Secretary  of  the  In- 
terior, and  this  embraced  the  power  to 
make  and  publish  regulations  for  the  care 
and  management  of  the  park,  including  the 
conservation  of  wildlife.  54—122 

The  State  of  Montana  has  ceded  and  re- 
linquished to  the  United  States  exclusive 
jurisdiction  over  and  with  respect  to  all 
lands  within  the  State  which  were  or 
might  be  embraced  within  the  Yellowstone 
National  Park  (Laws  of  Montana,  1891,  p. 
262),  reserving  only  a  concurrent  juris- 
diction for  the  execution  of  process, 
civil  and  criminal,  lawfully  issued 
by  the  courts  of  the  State.  See  Yellow- 
stone Transportation  Co.  v.  County  of  Gal- 
latin (31  Fed.  2d,  644)  ;  petition  for  writ 
of  certiorari  denied  (280  U.S.  555) .    54-122 

The  basis  and  extent  of  the  jurisdiction 
of  the  United  States  Government  over  pri- 
vately owned  lands  within  the  Yosemite 
National  Park  are  established  by  the  act 
of  Oct.  1,  1890  (26  Stat.  651)  ;  act  of  Feb. 
7,  1905  (33  Stat.  702)  ;  act  of  June  2,  1920 
(41  Stat.  731)  ;  California  Laws  of  1919, 
chapter  51.  54-483 

The  power  of  policing  privately  owned 
lands  within  the  exterior  boundaries  of 
the  Yosemite  National  Park  is  incident  to 
the  cession  of  exclusive  jurisdiction  over 
said  lands  made  to  the  Federal  Govern- 
ment by  the  State  of  California,  no  excep- 
tion as  to  jurisdiction  over  privately  owned 
lands  being  made  in  said  cession.      54-483 
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Congress,  in  extending  the  operation  of 
the  mining  laws  to  the  Death  Valley 
National  Monument,  "or  as  it  may  here- 
after be  extended",  by  the  act  of  June  13, 
1933  (48  Stat.  139),  did  not  thereby  abro- 
gate its  control  over  the  lands  involved, 
which  is  evidenced  by  the  fact  that  the  act 
itself  expressly  provides  that  the  surface 
use  of  locations,  entries,  or  patents  shall 
be  subject  to  general  regulations  to  be  pre- 
scribed by  the  Secretary  of  the  Interior. 

55-371 

It  is  not  necessary  to  include  in  proposed 
legislation  establishing  or  extending  na- 
tional parks  or  national  monuments  a  pro- 
vision designed  to  prohibit  the  Federal 
Power  Commission  from  granting  power 
licenses  therein.  56-372 

The  Federal  Power  Commission  does  not 
have  authority  to  grant  licenses  for  power 
works  within  national  parks  or  national 
monuments,  whether  or  not  there  are  nav- 
igable waters  within  such  reservations. 

56-372 

The  intention  of  the  Congress  to  protect 
national  parks  and  national  monuments 
from  encroachment  of  power  development 
within  such  reservations  is  supported  by 
the  legislative  history  of  section  201  of  the 
Federal  Power  Act.  56-372 

Authority  of  the  Secretary  of  the  In- 
terior to  prohibit  activities  of  city  guides 
on  the  grounds  of  the  Fort  Marion  National 
Monument,  Florida.  Held,  regardless  of 
whether  the  United  States  has  exclusive 
or  merely  proprietary  jurisdiction  over  the 
Fort  Marion  National  Monument  in  St. 
Augustine,  Florida,  the  Secretary  of  the 
Interior  has  the  authority  to  prohibit 
guides  licensed  by  the  city  from  soliciting 
on  the  monument  grounds,  including  that 
area  occupied,  used  and  maintained  by  the 
city  under  a  revocable  license  granted  by 
the  Secretary  of  War  for  street  and  side- 
walk purposes.  57-326 

Cession  by  the  State  of  Washington  by 
act  approved  Mar.  8,  1941  (ch.  51,  Laws  of 
Washington,  1941),  of  its  jurisdiction  over 
lands  included  in  Olympic  National  Park, 
reserving  only  right  to  serve  process  and 
certain  rights  of  taxation,  upon  acceptance 
thereof  by  the  United  States,  terminates 
the  right  or  duty  of  State  and  counties  to 
maintain  and  police  the  highways  therein 


and  the  Government  of  the  United  States 
will  assume  exclusive  maintenance  and 
control  under  broad  powers  of  the  Secre- 
tary of  the  Interior  in  relation  to  roads  in, 
and  approach  roads  to,  national  parks 
under  the  acts  of  Apr.  9,  1924  (43  Stat.  90, 
16  U.S.C.  8),  and  Jan.  31,  1931  (46  Stat. 
1053,  16  U.S.C.  8a,  8b),  and  the  encourage- 
ment of  travel  within  the  United  States 
under  the  act  of  July  19,  1940  (54  Stat. 
773).  57-446 

The  Congress  may  provide  for  the  im- 
pounding and  sale  of  domestic  animals 
trespassing  on  Federal  lands  in  the  exer- 
cise of  its  "police  power"  pursuant  to  Arti- 
cle IV,  section  3  of  the  United  States 
Constitution.  In  authorizing  the  Secre- 
tary of  the  Interior  to  "protect"  and  "pre- 
serve" and  regulate  the  "use"  of  parks  and 
monuments  in  the  act  of  Aug.  25,  1916  (39 
Stat.  535,  16  U.S.C.  1-3),  Congress  has  im- 
pliedly empowered  the  Secretary  to  pre- 
scribe regulations  designed  for  the  im- 
pounding and  sale  of  domestic  animals 
trespassing  on  park  and  monument  areas. 

58-47 
The  National  Park  Service  has  no  police 
jurisdiction  over  county  roads  until  title 
thereto  is  acquired  by  the  Government  and 
jurisdiction  is  ceded  or  consented  to  by  the 
State.  A  sale  and  conveyance  compre- 
hends a  transfer  for  valuable  considera- 
tions such  as  benefits  and  advantages  that 
will  accrue  to  the  inhabitants  of  the  county. 
The  United  States  is  not  authorized  to 
regulate  and  maintain  highways  not  owned 
by  the  Government.  58-81 

In  the  absence  of  authority  from  Con- 
gress, the  President  is  without  authority 
to  vary  the  status  of  lands  devoted  by  him 
to  a  specific  use  pursuant  to  Congressional 
authorization.  Federal  lands  may  be 
transferred  between  departments  only  by 
legislative  authority.  Since  no  legislative 
authority  for  change  of  use  or  transfer 
between  departments  exists  in  this  case, 
the  President  is  without  authority  to  elimi- 
nate them  from  the  Park  and  restore  them 
to  the  National  Forest.  58-480 

Subject  to  certain  exceptions,  the  United 
States  has  exclusive  jurisdiction  over  the 
privately  owned  lands  within  the  exterior 
boundaries  of  Kings  Canyon  and  Yosemite 
National   Parks.  60-169 
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Conveyances  by  the  heirs  to  the  Wake- 
field National  Memorial  Association  and 
by  the  latter  to  the  United  States  of  the 
family  burial  ground  on  the  Wakefield 
property,  since  designated  as  the  George 
Washington  Birthplace  National  Monu- 
ment, constituted  a  dedication  to  the  pub- 
lic as  a  national  memorial,  and  alienation 
by  the  heirs  for  such  purpose  is  not  pro- 
hibited by  the  laws  of  the  State  of  Vir- 
ginia. Colbert  et  al.  v.  Shepherd  (89  Va. 
401,  16  S.E.  246).  53-651 

The  authority  of  the  Land  Department 
to  issue  permits  and  licenses  without  first 
obtaining  consent  from  Congress  within 
those  portions  of  the  Mount  McKinley  Na- 
tional Park,  Alaska,  added  to  the  park 
by  the  acts  of  Jan.  30,  1922  (42  Stat.  359) 
and  Mar.  19,  1932  (47  Stat.  68)  are  re- 
stricted to  such  projects  as  are  not  in- 
hibited by  the  act  of  Mar.  3,  1921  (41 
Stat.  1353).  53-674 

The  act  of  Mar.  3,  1921  (41  Stat.  1353), 
which  amended  the  Federal  Water  Power 
Act  so  as  to  prohibit  the  granting  of  per- 
mits, licenses,  leases,  or  authorizations  for 
any  of  the  purposes  specified  therein 
within  any  national  park  as  then  con- 
stituted without  first  obtaining  specific 
authority  from  Congress,  is  applicable  to 
those  portions  of  the  Mount  McKinley  Na- 
tional Park,  Alaska,  added  by  the  acts  of 
Jan.  30,  1922  (42  Stat.  359)  and  Mar.  19, 
1932  (47  Stat.  68).  53-675 

The  title  of  the  United  States  to  Bed- 
loe's  Island,  acquired  by  cession  from  the 
State  of  New  York,  is  not  affected  by  an 
interdepartmental  transfer  of  that  island 
from  the  administrative  jurisdiction  of  the 
War  Department  to  the  administrative 
jurisdiction  of  the  Department  of  the 
Interior.  54-492 

Where  a  statute  requires  the  occu- 
pant of  land  to  file  proof  that  he  or  his 
predecessors  in  claim  have  had  actual 
possession  of  the  land  uninterruptedly 
for  20  years,  it  is  not  sufficient  that  the 
facts  as  to  such  possession  are  stated  on 
information  and  belief,  but  they  must  be 
within  actual  knowledge  of  the  affiants. 

55-480 

Under  the  Congressional  Joint  Resolu- 
tion   of    July    7,    1898     (30    Stat.    750), 


accepting  from  the  Republic  of  Hawaii 
sovereignty  over  the  Hawaiian  Islands  and 
the  absolute  fee  and  ownership  of  all  public 
properties  therein,  Hawaiian  lands  known 
as  "crown,  government,  or  public  lands" 
are  public  lands  of  the  United  States,  con- 
trolled not  by  the  general  public  land  laws 
but  by  special  enactments.  56-263 

Acquisition 

Regulations  of  Apr.  27,  1927,  townsites, 
parks,  cemeteries,  and  recreational  sites 
(Cir.  No.  1132).  52-106 

A  withdrawal  of  public  lands  under  the 
act  of  June  25,  1910  (36  Stat.  847),  as 
amended  by  the  act  of  Aug.  24,  1912  (37 
Stat.  497),  for  classification  and  in  aid  of 
future  legislation  having  in  view  their 
inclusion  within  a  national  park,  is  not  a 
reservation  in  the  sense  contemplated  by 
the  Federal  Water  Power  Act.         52-675 

Title  insurance  may  be  accepted  by  the 
Government  in  lieu  of  an  abstract  of  title 
upon  proof  that  the  company  is  solvent  and 
properly  qualified  if  the  policy  is  free  from 
conditions  and  stipulations  adverse  to  own- 
ership by  the  United  States.  53-105 

By  the  terms  of  the  act  of  Aug.  1,  1888 
(25  Stat.  357),  the  sanction  of  Congress 
is  necessary  to  a  purchase  of  land  or  its 
condemnation  on  the  part  of  the  United 
States,  and  that  body  has  not  authorized 
the  Secretary  of  the  Interior  to  thus  ac- 
quire property  in  connection  with  the  water 
system  of  the  Carlsbad  Caverns  National 
Park.  54-282 

Under  the  provisions  of  section  203  of 
the  National  Industrial  Recovery  Act,  the 
Administrator  of  Public  Works,  or  such 
other  agency  as  the  President  may  desig- 
nate or  create,  is  vested  with  authority  to 
acquire  by  purchase  or  the  exercise  of  emi- 
nent domain  real  or  personal  property  in 
connection  with  the  construction  of  any 
project  coming  within  the  purview  of  the 
Federal  Emergency  Public  Works  Admin- 
istration. Held,  that  in  the  exercise  of 
this  authority,  the  Administrator  of  Public 
Works  is  authorized  to  acquire  private 
property  and  a  right-of-way  in  connection 
with  the  water  system  of  the  Carlsbad 
Caverns  National  Park,  in  the  absence  of 
some  other  agency  designated  by  the  Pres- 
ident under  the  National  Industrial  Re- 
covery Act.  54-282 
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The  acquisition  of  fee  simple  title  to 
lands  in  sixteenth  sections  in  the  State  of 
Mississippi  is  not  authorized  by  its  con- 
stitution of  1890.  Right-of-way  easements 
over  sixteenth  sections  in  Mississippi  may 
be  acquired  by  the  Government,  pursuant 
to  the  act  of  May  18,  1938  (52  Stat.  407), 
as  amended  by  section  3  of  the  act  of 
June  8, 1940  (54  Stat.  249,  250) .         57-434 

The  Secretary  of  the  Interior  has  au- 
thority to  enlarge  the  present  boundaries 
of  the  Everglades  National  Park,  subject 
to  the  limitations  (a)  that  the  boundaries 
cannot  extend  beyond  the  limits  recom- 
mended in  the  Wilbur  report  of  Dec.  3, 
1930,  and  (&)  that  title  to  a  major  portion 
of  the  lands  within  the  park  boundaries,  as 
extended,  must  have  vested  in  the  United 
States.  60-246 

When  the  Secretary  of  the  Interior  is 
authorized  by  statute  to  acquire  lands  for 
a  national  park  by  donation  only,  he  cannot 
institute  condemnation  proceedings  in  or- 
der to  acquire  lands  for  such  park,  even 
though  donated  funds  are  available  to  pay 
condemnation  awards.  60-246 

Use 

In  the  absence  of  specific  legislation,  no 
authority  of  law  exists  to  grant  a  permit 
to  occupy  and  use  Government  land  for 
purposes  which,  in  their  nature,  involve 
a  permanent  right  or  estate.  54-155 

The  administrative  authority  vested  in 
the  Secretary  of  the  Interior  by  the  act  of 
July  3,  1930  (46  Stat.  855),  must  be  exer- 
cised within  the  limits  prescribed  by  that 
act,  and  does  not  include  authority  to  grant 
rights-of-way,  by  permit  or  otherwise,  over 
Government  land  within  the  Colonial  Na- 
tional Monument,  Virginia.  54-155 

Mill  sites  come  within  the  prohibitions 
of  the  act  of  May  27,  1908  (35  Stat.  317, 
365),  forbidding  further  location  of  claims 
under  the  mineral-land  laws  of  the  United 
States  in  Mount  Rainier  National  Park, 
but  excepting  from  this  inhibition  rights 
theretofore  acquired  in  good  faith  under 
said  mineral-land  laws.  54-252 

Where  a  mining  company,  in  good  faith, 
made  use  of  land  within  the  Mount  Rainier 
National  Park  for  a  mill  site  in  connection 
with  bona  fide  mining  operations  and  was 
prevented  from  surveying  and  marking  its 
boundaries  by  agents  of  the  United  States, 


prior  to  the  passage  of  the  Act  of  May  27, 
1908  (35  Stat.  317,  365),  it  acquired  a  right, 
under  the  proviso  to  said  Act  and  the  min- 
eral-land laws  of  the  United  States,  to  the 
land  as  a  mill  site  claim,  the  Act  of  May  27, 
1908,  while  forbidding  future  location  of 
mining  claims  within  the  park  area,  ex- 
cepting from  this  inhibition  rights  there- 
tofore acquired  in  good  faith  under  the 
mineral-land  laws  of  the   United   States. 

54-252 

Express  enactments  of  a  State  legisla- 
ture recognizing  jurisdiction  in  the  United 
States  over  lands  ceded  by  said  State  to 
the  United  States  countervail  mere  infer- 
ences that  the  State  granted  only  a  quali- 
fied fee  in  the  lands,  under  which  title 
thereto  would  revert  to  the  State  in  the 
event  said  lands  were  employed  for  a  use 
not  originally  contemplated,  or  their  ad- 
ministration transferred  to  another  Fed- 
eral Department.  54-492 

The  circumstances  that  lands  ceded  by  a 
State  to  the  United  States  were  ceded  in 
contemplation  of  their  devotion  to  a  par- 
ticular use,  and  for  a  considerable  length 
of  time  were  so  devoted,  do  not  warrant 
the  inference  that  upon  the  termination  of 
such  particular  use  or  the  substitution  of 
other  uses,  title  to  the  land  reverts  to  the 
State,  the  cession  containing  no  such  res- 
ervation. 54-492 

No  power  to  divest  the  Federal  Govern- 
ment of  any  estate  in  such  lands  by  any 
means  whatever  is  conferred  on  the  Sec- 
retary of  the  Interior  by  the  acts  of  Aug. 
1,  1916  (39  Stat.  432),  Aug.  25,  1916  (39 
Stat.  535),  and  Apr.  19,  1930  (46  Stat. 
227).  Neither  the  act  of  Aug.  25,  1916, 
nor  any  subsequent  legislation  empowers 
the  Secretary  to  grant  to  the  Territorial 
Government  or  to  any  other  exterior  agency 
exclusive  beneficial  control  of  grazing 
rights  in  any  national  park,  whether  in 
perpetuity  or  for  a  limited  period.  Such 
powers  still  remain  in  the  Congress.  Held, 
That  approval  by  the  Secretary  of  the  In- 
terior of  the  reservation  of  perpetual  graz- 
ing rights  to  the  Territory  in  said  Terri- 
torial deed  is  ultra  vires  and  inoperative 
even  if  the  reservation  be  construed  as  a 
mere  request.  56-263 

The  act  of  Aug.  1,  1916  (39  Stat.  432) 
terminates  Territorial  privileges  on  pub- 
lic   lands   taken   thereby   for    a   national 
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park.     As  to  lands  to  be  delimited  by  the 
Secretary  of  the  Interior,  the  Secretary's 
approval  of  the  survey  and  blueprint  there- 
of restores  to  the  Federal  Government  full 
dominion  thereover  and  makes  applicable 
thereto   all  statutes  and  rules  governing 
national    parks.     Held,    1.    That    a    deed 
whereby  the  Territory  of  Hawaii  attempts 
to  convey  to  the  United  States  portions  of 
the  "Government"  lands  of  Kapapala  and 
Humuula  for  Hawaii  National  Park  is  un- 
necessary and  void,  the  absolute  fee  to  said 
lands  having  been  vested  in  the   United 
States  of  America  by  cession  from  the  Re- 
public of  Hawaii  and  never  since  having 
been  transferred  by  the  United  States  to 
the  Territory  of  Hawaii.     2.  That  a  clause 
in  such  deed  attempting  to  reserve  to  the 
Territory  perpetual  grazing  rights  on  such 
lands  is  void  and  inoperative,  the  Terri- 
torial Government  having  no  estate  therein 
to  reserve.     3.  That  an  assignment  or  lease 
of  grazing  rights  on  park  lands  made  by 
the  Territorial  Government  in  exercise  of 
its  presumed  right  under  such  reservation 
is  ineffective  and  void  and  gives  no  rights 
on  park  lands  to  the  Hawaiian  Agricul- 
tural Company  as  assignee  or  lessee  there- 
under. 56-263 
The  statutory  administrative  policy  pro- 
vided for  Hawaii  National  Park  by  the 
three  acts  cited    (39   Stat.  432,  id.   535; 
46  id.  227),  requiring  the  natural  condition 
of  the  park  to  be  preserved,  making  will- 
ful  damage  to   growing   things   a   crime, 
permitting  tree  cutting  and  plant  destruc- 
tion for  no  purpose  other  than  to  conserve 
the  park  and  to  check  the  ravages  of  na- 
ture, and  allowing  the  issuance  of  grazing 
permits  only  when  grazing  is  not  detri- 
mental to  the  primary  purpose  of  the  park, 
conditions  the  administrative  authority  of 
the  Secretary  of  the  Interior  conferred  by 
said  acts.     Held,  That  the  Secretary  of  the 
Interior   has   no    authority   to   permit   in 
Hawaii  National  Park  the  felling  of  trees, 
the  eradication  of  vegetation  and  shrub- 
bery or  any  other  clearing  operations  for 
the  adaptation  of  park  lands  to  Hawaiian 
grazing  uses.                                         56-264 
The  act  of  June  13,  1933  (48  Stat.  139, 
ch.  70,  16  U.S.O.    (1940  ed.)   447),  which 
extended  to  lands  in  the  Death  Valley  Na- 
tional Monument  the  laws  known  as  the 
"mining  laws  of  the  United  States,"  did 


not  extend  thereto  the  provisions  of  the 
Mineral  Leasing  Act  of  1920.  58-21 

Section  5  of  the  act  of  Feb.  26,  1919  (40 
Stat.  1175;  16  U.S.C.  221),  does  not  au- 
thorize the  issuance  of  a  permit  to  con- 
struct an  aerial  tramway  across  a  portion 
of  the  Grand  Canyon  National  Park  where 
such  a  tramway  would  mar  the  park's 
scenic  beauty.  And  any  privilege  which 
the  owner  of  mining  property  within  the 
park  may  have  had  under  the  act  of  Jan. 
21,  1895  (28  Stat.  635;  43  U.S.C.  956),  to 
apply  for  a  permit  to  use  a  tramroad  across 
these  lands  before  they  were  converted 
into  a  national  park,  expired  upon  enact- 
ment of  the  act  of  Feb.  26,  1919.      58-776 

Mrs.  Roosevelt  and  her  children  as  joint 
life  tenants  are  the  exclusive  owners  of 
the  property  of  the  "Home  of  Franklin  D. 
Roosevelt  National  Historic  Site,"  at  Hyde 
Park,  New  York,  and  may  create  a  ceme- 
tery and  erect  a  monument  with  the  con- 
sent of  the  Secretary  of  the  Interior  for 
the  United  States,  as  provided  in  the  first 
covenant  of  the  deed.  The  cemetery  and 
monument  are  also  authorized  by  the  His- 
toric Sites  Act  of  Aug.  21,  1935  (49  Stat. 
666).  59-48 

Littoral  owners  in  Alaska  have  a  right 
of  access  to  navigable  water,  which  right 
is  appurtenant  to  the  upland  but  may  be 
separated  from  it.  Hence,  the  Secretary 
or  the  appropriate  official  of  the  National 
Park  Service  may,  pursuant  to  the  act  of 
Aug.  25,  1916  (39  Stat.  535;  16  U.S.C.  3), 
grant  a  revocable  permit  for  a  portion  of 
the  Katmai  National  Monument  lands,  to- 
gether with  the  right  of  access  to  navigable 
water  over  intermediate  tidelands,  or  may 
simply    grant    the    said    right   of   access. 

59-360 

If  the  Secretary  concludes,  from  the 
policy  standpoint,  that  such  action  would 
be  advisable,  he  can  legally  lease  the  Presi- 
dent's Camp  on  the  Rapidan  in  the  Shenan- 
doah National  Park  to  the  Boy  Scouts  of 
America  for  the  use  of  members  of  that 
organization.  60-138 

The  statutory  authority  of  the  Secre- 
tary to  lease  park  lands  for  the  accommo- 
dation of  visitors  is  not  restricted  to  the 
issuance  of  leases  to  persons  who  propose 
to  provide  accommodations  for  the  gen- 
eral public.  60-138 
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The  Secretary  of  the  Interior  is  author- 
ized to  impose  on  privately  owned  lands 
in  Yosemite  and  Kings  Canyon  National 
Parks  zoning  restrictions  which  are  de- 
signed "to  conserve  the  scenery  and  the 
natural  and  historic  objects  and  the  wild- 
life therein  and  to  provide  for  the  enjoy- 
ment of  the  same  in  such  manner  and  by 
such  means  as  will  leave  them  unimpaired 
for  the  enjoyment  of  future  generations" 
and  which  have  a  reasonable  relationship 
to  the  public  health,  safety,  morals,  or 
welfare,   in  the  light  of  local  conditions. 

60-170 

VII.  LAW  ENFORCEMENT 

The  ordinary  and  reasonable  interpre- 
tation of  the  Act  of  July  1,  1898  (30  Stat. 
570),  makes  it  one  relating  to  the  admis- 
sion of  the  public  to  park  grounds,  their 
conduct  therein,  and  the  extent  of  super- 
vision over  such  grounds  in  that  connec- 
tion, and  not  to  policing.  It  supplies  no 
warrant  for  assessing  fines  against  the 
members  of  the  park  police  force  for  offen- 
ses against  the  regulations  peculiar  to 
them  as  members  of  that  force.     54-302 

The  power  of  policing  privately  owned 
lands  within  the  exterior  boundaries  of  the 
Yosemite  National  Park  is  incident  to  the 
cession  of  exclusive  jurisdiction  over  said 
lands  made  to  the  Federal  Government  by 
the  State  of  California,  no  exception  as  to 
jurisdiction  over  privately  owned  lands 
being  made  in  said  cession.  54-483 

Under  the  act  of  June  2,  1920  (41  Stat. 
731),  and  regulations  issued  pursuant 
thereto,  there  are  provisions  for  proper 
control  of  unsanitary  conditions,  dis- 
orderly conduct,  the  carrying  of  firearms, 
keeping  of  domestic  animals,  etc.,  on  pri- 
vately owned  land  in  Yosemite  National 
Park.  54-483 

The  Federal  criminal  laws  and  National 
Park  Service  regulations  relating  to  the 
protection  and  regulation  of  use  of  Federal 
property  are  applicable  to  the  Natchez 
Trace  Parkway  lands,  the  title  to  which  is 
vested  in  the  United  States.  58-467 

VIII.  ROADS 

Generally 

The  act  of  June  30,  1932  (47  Stat.  446), 
contains  no  express  provision  under  which 
transfer  of  any  of  the  funds  appropriated 


for  the  Alaska  Road  Commission  may  be 
made  to  the  appropriation  for  national 
park  roads  within  a  national  park. 

54-211 
Maintenance 

From  the  terms  of  the  act  of  Feb.  17, 
1933  (47  Stat.  820),  making  appropriation 
for  the  Alaska  Road  Commission  for  the 
fiscal  year  1934,  it  is  clear  that  no  portion 
of  the  funds  thereby  made  available  may 
be  used  for  maintenance  work  on  a  road 
within  a  national  park  in  Alaska,  since 
such  funds  are  required  to  be  expended 
under  the  provisions  of  the  act  of  June  30, 
1932  (47  Stat.  446),  the  terms  of  which 
are  not  intended  to  apply  to  roads  within 
national  parks,  nor  to  relate  to  the  use 
of  appropriations  specifically  made  for  the 
construction  and  maintenance  of  roads 
within  national  parks.  54-211 

The  projects  of  the  Alaska  Road  Con> 
mission  and  the  roads  and  trails  in  na- 
tional parks  are  included  in  the  general 
classes  enumerated  as  "public  works"  in 
the  act  of  Mar.  20,  1933  (48  Stat.  8), 
continuing  in  force  section  317  of  the 
Economy  Act,  approved  June  30,  1932  (47 
Stat.  382,  411),  which  section  provided, 
with  certain  qualifications,  that  "not  to 
exceed  12  per  centum  of  any  appropria- 
tion for  an  executive  department  *  *  * 
may  be  transferred,  with  the  approval  of 
the  Director  of  the  Bureau  of  the  Budget, 
to  any  other  appropriation  *  *  *  under 
the  same  department,  to  be  used  for  public 
works."  Such  legislation  would  seem  to 
supply  authorization  for  transfer  to  the 
appropriation  for  roads  and  trails  in  na- 
tional parks  some  portion  of  the  sum  ap- 
propriated for  the  Department  of  the  In- 
terior for  the  fiscal  year  1934.  54-211 

IX.  RULES  AND  REGULATIONS 

By  the  terms  of  section  2  of  the  act  of 
Mar.  1,  1872  (17  Stat.  32),  establishing 
the  Yellowstone  National  Park,  exclusive 
control  thereof  was  vested  in  the  Secretary 
of  the  Interior,  and  this  embraced  the 
power  to  make  and  publish  regulations 
for  the  care  and  management  of  the  park, 
including  the  conservation  of  wildlife. 

54-122 

No  statutory  authority  exists  for  the 
imposition  of  fines  upon  members  of  the 
United  States  Park  Police  who  violate  the 
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park  regulations  imposed  to  govern  their 
conduct,  and  no  particular  regulations  are 
prescribed,  violation  of  which  shall  con- 
stitute a  punishable  offense.  54-302 

The  Congress  may  provide  for  the  im- 
pounding and  sale  of  domestic  animals 
trespassing  on  Federal  lands  in  the  exer- 
cise of  its  "police  power"  pursuant  to 
Article  IV,  section  3,  of  the  United  States 
Constitution.  In  authorizing  the  Secre- 
tary of  the  Interior  to  "protect"  and  "pre- 
serve" and  regulate  the  "use"  of  parks 
and  monuments  in  the  act  of  Aug.  25, 
1916  (39  Stat.  535:  16  U.S.C.  1-3),  Con- 
gress has  impliedly  empowered  the  Secre- 
tary to  prescribe  regulations  designed  to 
provide  for  the  impounding  and  sale  of 
domestic  animals  trespassing  on  park  and 
monument  areas.  58-47 

Pursuant  to  Art.  IV,  sec.  3,  cl.  2  of  the 
Federal  Constitution  the  Congress  may 
legislate  for  the  protection  and  regulation 
of  use  of  all  Federal  lands.  With  respect 
to  parks  and  parkways,  Congress  has  also 
authorized  the  Secretary  of  the  Interior  to 
issue  regulations  designed  to  effectuate 
this  power.  The  Federal  criminal  laws 
and  National  Park  Service  regulations  re- 
lating to  the  protection  and  regulation  of 
use  of  Federal  property  are  applicable  to 
the  Natchez  Trace  Parkway  lands,  the  title 
to  which  is  vested  in  the  United  States. 

58-467 

The  Federal  criminal  laws  and  National 
Park  Service  regulations  relating  to  the 
protection  and  regulation  of  use  of  Federal 
property  are  applicable  to  the  Natchez 
Trace  Parkway  lands,  the  title  to  which  is 
vested  in  the  United  States.  58-^67 

A  zoning  restriction  which  bears  a  sub- 
stantial relation  to  the  public  health, 
safety,  morals,  or  welfare  is  not  an  uncon- 
stitutional limitation  upon  the  use  of  pri- 
vate property.  60-169 

Lands  that  are  subject  to  the  exclusive 
jurisdiction  of  the  United  States  may  be 
zoned  by  the  United  States  to  the  same 
extent  and  for  the  same  purposes  as  could 
be  accomplished  by  a  State  if  the  lands 
were  subject  to  State  jurisdiction.     60-169 

The  statutes  delegating  to  the  Secretary 
of  the  Interior  the  authority  to  make  rules 
and  regulations  with  respect  to  the  use  and 
management  of  the  national  parks  do  not 


constitute  an  unconstitutional  delegation 
of  legislative  power  to  an  executive  officer 
of  the  Government.  60-169 

The  Secretary  of  the  Interior  is  author- 
ized to  impose  on  privately  owned  lands  in 
Kings  Canyon  and  Yosemite  National 
Parks  zoning  restrictions  which  are  de- 
signed "to  conserve  the  scenery  and  the 
natural  and  historic  objects  and  the  wild- 
life therein  and  to  provide  for  the  enjoy- 
ment of  the  same  in  such  manner  and  by 
such  means  as  will  leave  them  unimpaired 
for  the  enjoyment  of  future  generations" 
and  which  have  a  reasonable  relationship 
to  the  public  health,  safety,  morals,  or  wel- 
fare, in  the  light  of  local  conditions. 

60-170 
X.  WATER  RIGHTS 

Where  the  water  from  springs  in  the 
Death  Valley  National  Monument  does  not 
flow  beyond  the  confines  of  the  reservation, 
the  Government  as  riparian  owner  is  suf- 
ficiently protected  in  the  use  thereof  with- 
out appropriation  under  State  laws;  but 
where  running  streams  are  involved,  as 
where  water  flows  through  the  reservation 
and  may  be  subject  to  appropriation  and 
diversion,  either  above  or  below,  it  may 
be  advisable  for  the  Government  to  make 
appropriation  under  State  laws,  in  order 
that  claims  may  be  adjudicated  and  equi- 
table  division   awarded   and   established. 

55-372 

XI.  WILDLIFE 

In  the  exercise  of  the  authority  vested 
in  him  by  section  5  of  the  act  of  Aug.  25, 
1916  (39  Stat.  535),  as  amended  by  the 
act  of  June  2,  1920  (41  Stat.  731),  the 
Secretary  of  the  Interior  has  promulgated 
regulations  declaring  the  Yellowstone  Na- 
tional Park  is  "a  sanctuary  for  wildlife 
of  every  sort,  and  all  hunting  *  *  *  of  any 
wild  bird  or  animal,  except  dangerous  ani- 
mals, when  it  is  necessary  to  prevent  them 
from  destroying  human  lives  or  inflicting 
personal  injury,  is  prohibited  within  the 
limits  of  the  park."  54-122 

The  Federal  Government  has  authority 
to  declare  a  perpetually  closed  season  for 
the  killing  or  taking  away  of  game  at  any 
place  within  the  limits  of  the  Yellowstone 
National  Park,  including  privately  owned 
lands    within    newly    added   park    areas. 

54-122 
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The  proprietor  of  privately  owned  lands 
has  the  exclusive  right  to  kill  and  take 
game  on  his  own  premises  and  may  for- 
bid others  from  doing  so ;  but  his  exercise 
of  this  right  is  subject  to  the  power  of 
the  Government  to  regulate  the  time  and 
manner  thereof,  and  it  may  even  forbid 
outright  his  killing  or  taking  of  game  upon 
land  owned  by  him.  54-122 

Under  the  generally  recognized  doctrines 
of  the  law,  the  ownership  of  wild  game, 
insofar  as  it  is  capable  of  ownership,  is  in 
the  Government,  for  the  use  of  the  whole 
people,  and  private  persons  cannot  acquire 
an  exclusive  property  in  wild  game  ex- 
cept by  lawfully  taking  and  reducing  it 
to  their  possession.  54-122 

The  Secretary  of  the  Interior  is  required 
by  the  act  of  Aug.  25,  1916  (39  Stat.  535, 
!  16  U.S.C.  1-3),  and  related  statutes,  to 
conserve  the  wildlife  in  national  parks 
and  monuments.  Under  his  general  ad- 
ministrative powers,  however,  he  may  per- 
mit the  taking  of  animal  life  for  scientific 
purposes  by  Federal  employees,  but  is  pre- 
cluded from  granting  permits  for  the  tak- 
ing of  animal  life  to  private  individuals 
and  institutions.  The  degree  of  protec- 
tion to  be  afforded  animals  within  the 
parks  and  monuments  is  primarily  an  ad- 
ministrative question.  57-567 

NAVAL  PETROLEUM  RESERVES 

Under  the  Department's  instructions  of 
May  1,  1924  (unpublished),  lands  located 
within  one  mile  of  the  exterior  boundaries 
of  Naval  Petroleum  Reserves  Nos.  1  and  3 
are  not  subject  to  filing  under  section  13  of 
the  Act  of  Feb.  25,  1920  (41  Stat.  437). 

54-312 

The  distance  of  lands  covered  by  lease 
applications  from  a  Naval  Petroleum  re- 
serve is  computed  on  the  basis  of  legal 
subdivisions  of  land  and  not  on  actual 
distance  from  the  boundary  of  the  Reserve. 

57-521 

The  President  could  by  Executive  order 
set  the  submerged  coastal  areas,  or  any 
portion  of  them,  apart  as  naval  petroleum 
reserves.  The  Secretary  of  the  Navy  could 
then  administer  them  for  the  production  of 
oil  and  gas  pursuant  to  existing  legislation 
on  naval  petroleum  reserves.  60-202 
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In  the  State  of  Iowa  a  riparian  owner 
takes  title  only  to  the  water's  edge  of 
streams  or  other  bodies  of  water,  whether 
navigable  or  non-navigable,  and  Govern- 
ment patents  for  marginal  lands  follow  the 
State  rule  and  convey  no  land  under  a  non- 
navigable  lake.  53-429 

The  United  States  does  not  retain  the 
ownership  of  the  beds  of  streams  or  other 
bodies  of  water,  whether  navigable  or  non- 
navigable,  after  the  marginal  uplands  have 
been  disposed  of  without  reservations  or 
restrictions,  and  the  extent  of  riparian 
rights  is  governed  by  local  law.  Hardin  v. 
Jordan   (140  U.S.  371).  53-429 

The  title  of  the  United  States  to  islands 
in  the  Arkansas  River  and  other  Oklahoma 
streams  is  not  dependent  upon  whether 
such  streams  are,  in  law,  held  to  be  navi- 
gable, since  upon  admission  of  a  State  into 
the  Federal  Union,  islands  formed  prior  to 
such  admission  remain  the  property  of  the 
United  States  and  subject  to  disposal  as 
public  lands.  54-222 

In  the  case  of  navigable  waters,  the  sub- 
merged lands  do  not  belong  to  the  Federal 
Government,  having  passed  to  the  State 
upon  its  admission  to  the  Union.  In  the 
case  of  lands  bounded  by  nonnavigable 
waters,  title  to  the  submerged  lands  is  sur- 
rendered if  the  patent  for  the  marginal  up- 
lands issues  without  reservation  or  re- 
striction. In  either  case,  the  effect  of  the 
grant  on  the  title  to  the  submerged  lands 
will  depend  upon  the  law  of  the  State 
where  the  lands  lie.  55-310 

It  is  now  well  settled  that  State  laws 
govern  with  respect  to  the  right  to  appro- 
priate and  use  the  nonnavigable  waters 
with  the  State  on  private  lands  or  on  the 
unreserved  public  lands  of  the  United 
States,  and  also  as  regards  navigable 
waters,  except  where  the  powers  of  the 
Federal  Government  with  respect  to  navi- 
gable streams  would  be  interfered  with 
(citing  California  Oregon  Power  Co.  v. 
Beaver  Portland  Cement  Co.,  295  U.S. 
142).  55-378 

The  question  whether  a  body  of  water 
within  a  State  is  navigable  or  nonnaviga- 
ble is  a  Federal  and  not  a  local  one.  When 
an  application  for  a  prospecting  permit  or 
lease,  under  the  Mineral  Leasing  Act,  of 
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land  underlying  a  body  of  water  in  a  State 
is  filed,  the  first  question  to  be  decided  is 
whether  or  not  such  body  of  water  is  non- 
navigable.  Title  to  the  bed  of  a  navigable 
body  of  water  is  vested  in  the  State. 

56-88 
According  to  the  plat  of  survey  of  1845 
two  tracts  of  public  land  in  Arkansas  had 
for  their  east  boundary  the  west  bank  of 
the  Mississippi  River.  Between  1843  and 
1880  the  waters  of  the  river  gradually 
eroded  and  submerged  all  of  the  land 
within  the  tracts  and  land  to  the  west 
thereof  and  the  main  channel  of  the  river 
ran  west  of  the  tracts,  but  following  this 
submergence,  land  in  the  form  of  a  sand 
bar  reappeared  within  the  boundaries  and 
to  the  full  extent  of  the  tracts,  the  re- 
appearance being  caused  by  the  westerly 
recession  of  the  waters  and  by  accretion 
to  private  land  in  Tennessee  which  in  1880 
had  attained  an  elevation  of  from  5  to 
10  feet  above  the  river.  By  an  avulsive 
change  in  the  course  of  the  river  in  1912, 
the  main  channel  of  the  river  ran  south- 
east of  the  land.  The  boundary  of  the 
Mississippi  River  between  Arkansas  and 
Tennessee  wTas  fixed  by  the  Supreme  Court 
on  June  3,  1940.  A  supplemental  survey 
by  the  General  Land  Office  disclosed  that 
but  2.02  acres  of  one  of  the  tracts  were 
in  Arkansas,  the  remainder  of  the  two 
tracts  being  in  Tennessee.  In  April  1934 
homestead  entry  was  allowed  for  the  two 
tracts  according  to  the  original  plat  of 
survey,  which  subsequent  to  the  filing 
of  supplemental  plat  of  survey  was  reduced 
to  the  2.02  acres  remaining  in  Arkansas. 
Held:  (1)  That  the  reappearance  of  the 
land  was  the  result  of  gradual  accretion 
to  the  land  in  Tennessee  before  the  avul- 
sive change  in  the  river  channel  and  the 
avulsion  was  not  the  cause  of  its  reappear- 
ance. (2)  That  when  the  land  became  a 
part  of  the  bed  of  the  Mississippi  River, 
the  title  thereto  became  vested  in  the 
State  or  States  within  whose  boundaries 
it  was  situated,  and  upon  its  reappearance, 
the  title  to  the  land  was  governed  by  the 
State  law.  (3)  That  neither  the  laws  of 
Arkansas  nor  Tennessee,  as  interpreted  by 
its  highest  court,  afford  sufficient  basis  for 
holding  that  the  reappeared  land  became 
the  property  of  the  United  States,  and  if 
the  Department  should  so  hold,  its  hold- 


ing would  not  bind  an  adverse  claimant. 
(4)  That  considering  the  act  of  Aug.  7, 
1846  (9  Stat.  66),  ceding  to  Tennessee  the 
public  land  south  of  the  Congressional 
Reservation  Line  and  the  legislative  his- 
tory of  the  act,  it  is  believed  to  have  been 
the  intent  and  purpose  of  Congress,  in 
order  to  settle  all  controversy  with  the 
State  and  to  rid  the  Federal  Government 
of  all  administration  of  the  remnants  of 
public  lands  in  the  State,  to  divest  itself 
of  all  ownership  and  jurisdiction  over  the 
public  lands  in  Tennessee  at  once  and  for- 
ever, and  though  the  act  of  cession  at  the 
time  of  its  enactment  passed  the  title 
only  to  the  land  ceded  by  North  Carolina, 
it  seems  improbable  that  it  was  the 
intention  that  the  United  States  was  to 
retain  its  ownership  and  apply  its  system 
of  disposition  under  the  public  land  laws 
to  such  small  fragments  of  public  lands 
in  Arkansas  that  were  washed  away  by 
gradual  changes  in  the  channel  of  the 
river,  but  subsequently  reappeared  in  the 
State  of  Tennessee.  (5)  That  it  had  not 
been  satisfactorily  shown  that  either  the 
lands  in  Arkansas  or  Tennessee  are  public 
lands  subject  to  disposition  under  the  pub- 
lic land  laws,  and  there  was  no  sufficient 
reason  for  surveying  any  part  of  them  as 
such.  58-242 

Tidelands  and  lands  beneath  navigable 
inland  waters  belong  to  the  States  within 
whose  boundaries  they  are  situated  (or  to 
the  States'  grantees).  60-491 

NOTICE 

Rule  10  of  Practice  merely  fixes  the 
time  limit  for  mailing  of  notices  at  not  to 
exceed  10  days  after  the  date  of  first  pub- 
lication ;  it  does  not  compel  a  contestant  to 
wait  until  the  notice  is  published,  but  he 
may,  at  any  time  after  its  issuance  and 
within  10  days  after  its  first  publication, 
mail  the  notices  required.  52-38 

Where  a  contestant  is  misled  by  an 
officer  of  the  Land  Department  as  to  the 
Rules  of  Practice  pertaining  to  the  service 
of  notice,  and  cancellation  of  the  entry  can- 
not be  sustained  because  of  improper  serv- 
ice of  notice,  the  contest  will  not  be  dis- 
missed but  the  contestant  will  be  permitted 
to  proceed  tie  novo.  52-38 

An  order  issued  by  the  Commissioner  of 
the  General  Land  Office  directing  proceed- 
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ings  against  the  validity  of  an  entry  will 
defeat  the  confirmatory  effect  of  the  pro- 
viso to  section  7  of  the  act  of  Mar.  3,  1891 
(26  Stat.  1095),  even  if  no  party  be  named 
therein,  and  the  date  of  the  issuance  and 
service  of  notice  upon  the  real  party  in 
interest  is  immaterial.  52-508 

One  who  puts  himself  out  of  range  of 
timely  notice  by  sojourn  in  a  distant  coun- 
try while  decision  was  pending  without 
designating  some  proper  representative 
upon  whom  service  could  be  made  in  his 
behalf  has  no  ground  for  complaint  of 
action  taken  during  his  absence.      52-520 

Where  an  oil-shale  claimant  neither  per- 
formed the  annual  assessment  work  for  the 
year  1919,  nor  caused  the  notice  provided 
by  the  public  resolution  of  Nov.  13,  1919 
(41  Stat.  522),  to  be  recorded  in  lieu 
thereof,  all  of  his  rights  under  the  mining 
law  ceased  and  he  could  not  thereafter 
bring  his  claim  within  the  exception  in 
section  37  of  the  leasing  act  of  Feb.  25, 
1920.  52-522 

Acceptance  of  a  gift  of  an  interest  in  a 
mining  claim  is  presumed  where  it  is  evi- 
denced by  the  naming  of  the  donee  in  the 
location  notice  as  one  of  the  locators  and 
by  the  recordation  of  such  notice,  and  title 
cannot  revert  to  the  donor  on  the  testi- 
mony of  the  latter  in  an  ex  parte  proceed- 
ing that  the  gift  was  not  accepted.     52-550 

The  only  method  by  which  an  owner 
of  a  mining  claim  may  acquire  by  for- 
feiture under  the  mining  laws  the  interest 
of  his  co-owners  for  noncontribution  to 
the  expenditures  made  on  the  claim  is  by 
the  service  of  notice  upon  the  delinquent 
co-owner  in  the  manner  prescribed  by  sec- 
tion 2334,  R.S.  52-550 

Instructions  of  Feb.  19,  1929,  publication 
of  proof  notices  in  Alaska  homestead  cases. 
Par.  25,  Cir.  No.  491,  Feb.  24,  1928  (un- 
published), amended  (Cir.  No.  1181). 

52-565 

Where  the  original  notice  of  contest, 
issued  by  the  register,  is  permitted  to  re- 
main in  his  office,  and  an  unsigned  copy 
thereof  is  served  upon  a  homestead  entry- 
man,  the  purported  copy  is  not  a  legal 
notice,  and  the  contest  in  due  time  will 
abate  in  accordance  with  Rule  8  of  Prac- 
tice. 52-576 

Appearance  of  a  contestee  before  the 
local   office   after    the   expiration    of   the 


period  provided  by  the  Rules  of  Practice 
for  service  of  notice  of  contest  to  move 
the  dismissal  of  the  proceedings  is  merely 
a  plea  to  the  jurisdiction  and  is  in  no 
sense  an  answer  or  joinder  of  action. 

52-577 

Instructions  of  Oct.  19,  1929,  publication 
of  notice  of  intention  to  submit  final  proof. 
(See  also  Cir.  1200,  52  L.D.  685,  and  Cir. 
541,  48  L.D.  405.)  52-722 

The  United  States,  like  any  property 
owner,  may  assert  a  claim  by  the  posting 
of  notice  and  peaceably  taking  possession 
of  the  premises  which  it  believes  it  owns 
and  has  a  present  right  to  occupy,  prelim- 
inary to  any  adjudication  as  to  its  rights  to 
the  possession,  but  if  the  nonexistence  of 
the  facts  upon  which  the  act  of  reposses- 
sion is  founded  be  established  the  notice 
becomes  of  no  effect.  53-214 

Posting  notices  on  mining  claims  for 
lands  containing  minerals  other  than  those 
subject  to  the  operation  of  the  leasing  act, 
challenging  their  validity  for  defaults  in 
the  performance  of  annual  assessment 
work,  is  not  authorized  by  law  and  cannot, 
therefore,  take  the  place  of  personal  serv- 
ice or  be  accepted  as  a  substitute  for 
statutory  notice  by  publication,  and  such 
form  of  notice  will  not  operate  as  a  bar  to 
the  resumption  of  work  upon  those  claims. 

53-228 

In  proceedings  against  a  mining  claim 
based  on  a  charge  of  the  nonmineral  char- 
acter of  the  land,  service  of  notice  by  pub- 
lication under  section  2335,  Revised 
Statutes,  is  authorized  against  those  min- 
eral claimants  who  cannot  be  found. 

53-228 

The  provision  in  subsection  (c)  of  sec- 
tion 11  of  the  act  of  Feb.  13,  1925  (43  Stat. 
936),  requiring  that  before  substitution  is 
permitted  in  a  suit  the  officer  affected  must 
be  given  reasonable  notice  of  the  applica- 
tion therefor  and  be  accorded  an  oppor- 
tunity to  present  any  objection  he  may 
have,  contemplates  that  the  duty  of  substi- 
tution rests  upon  the  original  plaintiff  no 
matter  what  his  position  may  be  in  ap- 
pellate court.  53-232 

Where  the  record  of  a  State  selection 
shows  that  notice  of  cancellation  thereof 
was  served  on  the  Surveyor  General  and 
Register  of  the  State  Land  Office,  and  that 
no  action  was  taken  by  the  State  to  sub- 
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stitute  valid  base  and  make  good  the  selec- 
tion, and  claimant  of  the  land  under  the 
State  selection  admits  in  his  protest  and 
subsequent  contest  against  a  later  timber 
and  stone  application  for  the  land  that  he 
knew  of  the  cancellation  and  does  not  al- 
lege that  his  predecessors  in  title  had  no 
timely  notice  thereof,  and  official  notices 
issued  by  the  State  Land  Office  show  serv- 
ice of  such  notice  of  cancellation  on  his 
ancestor  in  title,  those  who  held  the  as- 
serted title  from  the  State  and  their  suc- 
cessors in  interest  must  be  charged  with 
notice  that  the  certificate  of  purchase  from 
the  State  and  any  deeds  purporting  to  con- 
vey rights  thereunder  did  not  convey  title 
to  the  land  and  that  henceforth  occupancy 
of  the  land  was  without  claim  in  good 
faith  under  such  a  title.  56-241 

A  subsequent  applicant  for  homestead 
entry,  with  notice  of  the  existence  of  a 
mortgage  on  a  prior,  unperfected  entry  on 
the  land  that  had  been  relinquished,  is  not 
charged  with  the  notice  of  a  valid  lien 
on  the  land  for  none  such  exists.      57-208 

No  rights  are  initiated  or  conferred  upon 
a  successful  applicant  for  the  land  at  a 
drawing  for  a  noncompetitive  lease  where 
the  offering  was  without  authority.  No- 
tice to  such  applicant  of  the  subsequent 
offer  of  the  land  to  competitive  bidding  is 
not  therefore  necessary.  59-65 

In  order  to  charge  an  addressee  of  un- 
delivered registered  mail  with  constructive 
notice  of  such  mail,  it  is  necessary  that 
such  mail  must  have  been  held  in  the  post 
office  at  the  destination  for  the  full  period 
of  time  directed  by  the  sender,  excluding 
the  day  on  which  the  communication  was 
received  in  the  post  office  and  the  day  on 
which  the  post  office  returned  it  to  the 
sender.  60-454 

OATHS 

Section  4  of  the  act  of  Jan.  31,  1903  (32 
Stat.  790),  which  authorizes  the  register 
to  issue  commissions  to  the  officers  desig- 
nated therein  to  take  depositions  of  wit- 
nesses in  counties  outside  of  his  land  dis- 
trict, does  not  empower  him  to  administer 
oaths  to  such  witnesses  or  to  issue  a  com- 
mission to  himself  to  take  such  depositions. 

52-673 

The  Taylor  Grazing  Act  (act  of  June  28, 
1934,  48  Stat.  1269),  directs  the  Secretary 


of  the  Interior  to  provide,  by  appropriate 
rules  and  regulations,  for  local  hearings  on 
appeals  from  the  decisions  of  adminis- 
trative officers  in  matters  arising  in  con- 
nection with  the  administration  of  the  act, 
such  hearings  to  be  conducted  "in  a  man- 
ner similar  to  the  procedure  in  the  land 
department"  of  the  national  Government. 
Held,  That  since  registers  of  local  land 
offices  are  by  statute  authorized  to  issue 
subpoenas  and  administer  oaths  to  wit- 
nesses, who  are  entitled  to  receive  fees  and 
mileage  for  attendance,  and  since  the  Sec- 
retary of  the  Interior  is  directed  by  sec- 
tion 2  of  the  act  to  ''establish  such  serv- 
ice *  *  *  and  do  any  and  all  things 
necessary"  to  accomplish  the  purposes  of 
the  act,  it  follows  that  regional  graziers 
may  be  directed  by  the  Secretary  to  issue 
subpoenas  and  administer  oaths  to  wit- 
nesses in  grazing  appeals,  and  that  the 
witnesses  are  entitled  to  receive  fees  and 
mileage  for  attendance.  55-524 

An  application  for  an  oil  and  gas  permit 
executed  by  an  attorney  in  fact  accompa- 
nied by  a  power  of  attorney  from  the  appli- 
cant stating  her  qualifications,  to  which  no 
oath  is  affixed,  has  no  segregative  effect  so 
as  to  debar  a  conflicting  like  application  or 
to  arrest  the  running  of  the  90-day  period 
provided  for  in  the  act  of  Aug.  21,  1935  (49 
Stat.  674),  which  bars  the  allowance  of 
permit  applications  filed  within  90  days 
from  its  date.  56-1 

Field  examiners  of  the  Branch  of  Field 
Examination  in  the  General  Land  Office 
are  authorized  by  the  act  of  Oct.  14,  1940 
(54  Stat.  1175,  5  U.S.C.  498),  to  adminis- 
ter oaths  in  the  performance  of  their  offi- 
cial duties.  Departmental  Order  No.  1639 
of  Jan.  17,  1942,  reallocating  functions  of 
the  Division  of  Investigations  to  the 
Branch  of  Field  Examination  in  the  Gen- 
eral Land  Office  carried  with  it  the  author- 
ity to  administer  oaths  under  the  act  of 
Oct.  14,  1940.  58-493 

The  act  of  Oct.  14,  1940  (54  Stat.  1175), 
grants  authority  to  administer  oaths 
"whenever  necessary  in  the  performance 
of  *  *  *  official  duties."  Since  these 
duties  are  investigatory  in  nature,  the  au- 
thority to  administer  oaths  is  incidental 
to  the  investigatory  function  and  therefore 
the  act  of  Oct.  14,  1940,  confers  no  author- 
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ity  to  execute  jurats  attached  to  applica- 
tions for  public  lands.  58-494 

Sec.  210.1,  Code  of  Federal  Regulations, 
Title  43,  drawn  from  Cir.  884  of  Sept.  3, 
1926,  imposing  a  jurisdictional  limitation 
on  officers  authorized  to  administer  oaths 
in  all  public  land  cases  in  both  the  United 
States  proper  and  Alaska  is  without  au- 
thority from  Rev.  Stat.  sec.  2294,  which  it 
implements,  and  is  incompatible  with  the 
statute  controlling  public  lands  in  Alaska. 
(Sec.  210.1  has  been  appropriately  revised 
by  Cir.  1575  approved  June  13,  1944.) 
Rev.  Stat.  sec.  2294,  as  amended,  limits  the 
jurisdictional  restriction  which  it  imposes 
to  proceedings  under  five  laws  only.  An 
applicant  for  Alaska  public  lands  may 
make  oath  before  any  qualified  officer  in 
the  United  States  or  in  Alaska.  58-540 

In  cases  arising  under  public  land  laws 
other  than  those  specified  in  Rev.  Stat.  sec. 
2294,  the  execution  of  oaths  is  controlled 
by  the  terms  of  those  other  statutes  or,  if 
they  be  silent,  by  the  Secretary's  regula- 
tions thereunder.  58-541 

Where  an  Illinois  citizen  applies  for  a 
small  tract  in  Wyoming  for  summer  vaca- 
tion purposes  under  the  act  of  June  1,  1938 
(52  Stat.  609,  43  U.S.C.  682a),  she  is  not 
required  by  the  statute  to  go  to  Wyoming 
to  make  oath  to  her  application  before  a 
qualified  Wyoming  officer  but  under  the 
regulations  may  go  before  any  other  officer 
in  the  United  States  who  is  qualified  to 
administer  oaths.  58-541 

Nationals  of  foreign  governments  re- 
ceived for  training  under  programs  spon- 
sored by  the  Government  of  the  United 
States  are  in  no  sense  employees  of  that 
Government,  and  hence  are  not  legally  re- 
quired to  execute  oaths  of  office  or  other 
papers  common  to  appointment  in  the  serv- 
ice of  the  United  States.  59-54 

OFFICERS  AND  EMPLOYEES 
(See  also  Federal  Employees  and  Officers) 

OIL  AND  GAS 

The  President  properly  delegated  to  the 
Secretary  of  the  Interior  the  President's 
functions  with  respect  to  coordinating  the 
activities  of  the  several  departments  and 
other  agencies  of  the  Government  as  they 
relate   to   oil   and  gas   matters,   and  the 


President's  powers  and  functions  in  con- 
nection with  the  administration  of  the 
Connally  "Hot  Oil"  Act.  59-552 

The  Secretary  properly  delegated  to  the 
Oil  and  Gas  Division  the  task  of  assisting 
him  in  the  discharge  of  the  responsibilities 
vested  in  him  by  the  President  and  by  the 
Congress  in  the  statute  charging  the 
Secretary  with  the  duty  of*  supervising 
the  public  business  relating  to  petro- 
leum conservation.  59-552 

The  President  could  by  Executive 
order  set  the  submerged  coastal  areas,  or 
any  portion  of  them,  apart  as  naval  petro- 
leum reserves.  The  Secretary  of  the 
Navy  could  then  administer  them  for  the 
production  of  oil  and  gas  pursuant  to 
existing  legislation  on  naval  petroleum 
reserves.  60-202 
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I.  GENERALLY 

Section  20  of  the  leasing  act  does  not 
confer  a  preference  right  to  an  oil  and  gas 
prospecting  permit  upon  one  who  is  al- 
lowed to  make  a  surface  entry  subject  to 
the  provisions  of  the  act  of  July  17,  1914 
(38  Stat.  509),  as  a  reward  for  a  success- 
ful contest  initiated  after  the  inclusion  of 
the  land  within  the  reserve,  notwithstand- 
ing that  the  contested  entry  was  made 
prior  to  the  withdrawal.  52-63 

Where  assignments  of  more  than  one 
oil  and  gas  prospecting  permit  on  the  same 
geologic  structure  are  made  to  a  single 
assignee,  the  permits  will  be  treated  as  a 
consolidated  permit  and  the  limitation 
pertaining  to  the  area  of  the  minimum 
royalty  lease  as  a  reward  for  discovery 
will  govern.  52-187 

In  the  absence  of  proof  that  anyone  is 
deprived  of  a  water  supply  the  department 
will  not  interfere  with  an  oil  and  gas  lessee 
who  uses  water  from  a  well  on  public  land 
within  the  leasehold  elsewhere  than  on 
such  leased  premises.  52-217 

The  right  of  a  lessee  under  an  oil  and 
gas  lease  to  engage  in  the  business  of  trans- 
porting and  selling  water  is  a  question  for 
the  courts,  not  for  the  department,  to 
decide.  52-217 

Section  13  of  the  leasing  act  (41  Stat. 
437),  does  not  specifically  provide  that  the 
monuments  to  be  placed  at  the  corners  of 
permitted  lands  shall  bear  any  inscription 
or  mark  of  identification  which  could  lead 
to  other  monuments,  or  to  the  posted 
notice,  and  the  department  has  not  by  rules 


or   regulations  prescribed   what   shall  be 
considered  "substantial  monuments". 

52-256 

The  provisions  and  limitations  of  section 
27  of  the  leasing  act  (44  Stat.  373),  as 
amended,  with  respect  to  the  maximum 
acreage  of  permits  and  leases  that  may 
be  taken  and  held  by  one  corporation,  can- 
not be  evaded  by  the  expedient  of  orga- 
nizing another  or  other  corporations  by  the 
same  stockholders,  inasmuch  as  the  depart- 
ment may  look  beyond  the  corporate  form 
to  its  purpose  and  to  those  identified  with 
that  purpose.  52-382 

The  Land  Department  has  the  power  to 
permit  the  use  of  percolating  water  devel- 
oped by  wells  on  public  lands  embraced 
within  an  oil  and  gas  prospecting  permit 
for  oil  drilling  operations  and  for  other 
domestic  purposes  provided  that  such  use 
does  not  result  in  undue  waste  of  the 
Government's  mineral  estate.  52-554 

Lands  in  oil  and  gas  permits  or  applica- 
tions for  permits  are  subject  to  entry  under 
both  the  enlarged  and  stock-raising  home- 
stead laws  in  the  absence  of  valid  objec- 
tions by  the  mineral  claimant  and  upon 
compliance  with  the  governing  regulations. 

52-620 

Rights  under  an  oil  and  gas  prospecting 
permit  granted  under  section  19  of  the 
leasing  act  relate  back  only  to  the  date 
of  the  filing  of  the  permit  application 
where  the  permittee  was  not  entitled  to 
a  lease  under  section  18  of  that  act  be- 
cause of  lack  of  a  showing  of  sufficient 
discovery  and  of  undisputed  possession  on 
July  1,  1919,  and  a  homestead  entryman 
whose  entry  was  made  prior  thereto  will 
not  be  required  to  file  a  waiver  of  right 
to  compensation.  52-622 

The  granting  of  an  oil  and  gas  prospect- 
ing permit  under  section  13  of  the  leasing 
act  being  discretionary  with  the  Secretary 
of  the  Interior,  a  drawing  which  con- 
ferred priority  upon  one  applicant  over 
other  applicants  does  not  confer  upon  the 
successful  applicant  any  vested  rights  that 
preclude  that  officer  from  rejecting  the  ap- 
plication in  accordance  with  the  general 
oil  conservation  policy.  52-637 

An  oil  and  gas  lessee  of  a  tract  of  public 
land  crossed  by  a  railroad  or  other  right-of- 
way  granted  prior  to  the  execution  of  the 
lease  acquires  no   rights   to   the  mineral 
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deposits  in  or  under  the  lands  embraced  in 
the  right-of-way.  53-270 

A  mineral  reservation  and  a  waiver  of 
the  right  to  compensation  which  an  appli- 
cant to  make  entry  under  the  enlarged 
homestead  act  was  required  to  consent  to 
because  of  conflict  with  an  oil  and  gas 
prospecting  permit  will  be  rescinded  where 
the  permit  is  canceled  and  the  land  classi- 
fied as  nonoil  and  nongas  prior  to  the  al- 
lowance of  the  homestead  application. 

53-311 

Under  the  authority  granted  by  section 
32  of  the  act  of  Feb.  25,  1920  (41  Stat. 
437),  "to  prescribe  necessary  and  proper 
rules  and  regulations  and  to  do  any  and 
all  things  necessary  to  carry  out  and  ac- 
complish the  purposes  of  this  act",  which 
act,  furthermore,  does  not  set  forth  the 
form  of  either  the  permit  or  lease,  the 
Secretary  of  the  Interior  may  insert  in  an 
oil  and  gas  lease  such  reasonable  pro- 
visions as  are  necessary  to  effectuate  the 
purposes  of  the  act.  55-189 

Regulations  of  May  7,  1936,  under  sec- 
tions 13,  14,  17,  and  28  of  the  General 
Leasing  Act  of  Feb.  25,  1920,  as  amended 
by  the  act  of  Aug.  21,  1935  (49  Stat.  674). 
(Cir.  No.  1386.)  55-502 

Where  an  oil  and  gas  lease  is  issued  on 
land  shown  by  the  records  as  free  from  ad- 
verse claim,  the  issuance  of  the  lease  is 
regular  and  the  lease  prima  facie  valid, 
notwithstanding  the  existence  of  an 
asserted  mining  location  for  which  no  ap- 
plication for  patent  has  been  filed,  and  the 
burden  of  proof  is  on  the  mineral  claimant 
to  show  he  has  a  superior  right  to  the 
possession  of  the  land  and  that  the  lease  is 
consequently  invalid.  58-754 

Nothing  in  the  Mineral  Leasing  Act  of 
Feb.  25,  1920,  as  amended  (30  U.S.C.  181 
et  seq.),  or  its  numerous  administrative 
and  judicial  interpretations,  indicates  that 
a  notice  posted  by  the  Land  Office  (BLM) 
concerning  the  availability  of  lands  for  oil 
or  gas  lease  constitutes  an  irrevocable  offer 
of  the  lands  or  creates  any  rights  in  those 
who  may  respond.  59-65 

A  junior  applicant  for  an  oil  and  gas 
lease  is  not  entitled  to  notice  and  hearing 
with  respect  to  departmental  proceedings 
which  adjudicate  the  rights  of  a  prior  ap- 
plicant, since  he  gains  no  rights  by  reason 


of  his   application   unless    and   until   the 
prior  application  is  finally  rejected. 

59-235 

It  is  against  public  policy  for  an  em- 
ployee of  the  Department  of  the  Interior 
to  acquire  any  interest  in  public  land,  in- 
cluding interests  in  oil  and  gas  leases.  No 
lease  will,  therefore,  be  issued  to  a  depart- 
mental employee  even  though  he  had  filed 
his  application  before  he  became  employed, 
nor  may  he  assign  a  mere  application.  The 
application  having  for  many  years  been 
maintained  in  the  employee's  own  name,  it 
cannot  be  treated  as  an  association  appli- 
cation on  behalf  of  those  whom  he  now 
states  he  actually  represented,  since  it  did 
not  comply  with  the  regulations  requiring 
disclosure  of  the  names,  addresses,  citizen- 
ship, and  interests  of  the  members  of  the 
association.  Generally,  the  Department 
recognizes  only  the  holders  of  record  in 
dealing  with  the  various  aspects  of  the 
lease  or  application.  59-296 

No  officer  or  employee  of  the  Department 
of  the  Interior  may  be  admitted  to  any 
share  or  part  in,  or  derive  any  benefit  from, 
an  oil  and  gas  lease  of  public  lands  issued 
by  the  Department.  As  a  matter  of  public 
policy,  the  Department  will  generally  not 
dispose  of  any  interests  in  any  public  lands 
to  its  employees.  Any  such  lease  obtained 
by  an  employee  of  the  Department  is  sub- 
ject to  cancellation.  59-370 

Where  a  preference-right  oil  and  gas 
lease  applicant,  who  was  a  citizen  of  the 
United  States,  died  while  his  application 
was  pending,  leaving  as  heirs  only  non- 
resident aliens  who  assented  to  an  assign- 
ment by  the  decedent's  American  executor 
of  all  their  interests  in  the  lease  and  appli- 
cation to  a  Delaware  corporation,  a  request 
that  the  lease  be  issued  to  the  estate  of  the 
decedent  and  that  the  assignment  to  the 
Delaware  corporation  be  concurrently  ap- 
proved was  properly  rejected.  59-412 

The  Department  cannot  condone  the  ob- 
taining of  an  oil  and  gas  lease  by  a  party 
in  trust  for  others  without  a  full  prior 
disclosure  of  all  parties  having  a  beneficial 
interest  in  the  lease  and  a  showing  of  their 
qualifications  to  hold  such  interests.  How- 
ever, where  the  existence  of  the  trust  has 
been  collaterally  revealed  to  the  Depart- 
ment in  other  proceedings  and  no  fraudu- 
lent intent  to  violate  the  law  appears  to 
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have  existed,  the  parties  were  qualified, 
and  the  lease  has  expired,  the  Department 
will  not  deny  a  preference-right  applica- 
tion by  the  parties  for  a  new  lease  based 
upon  the  expired  lease.  59-481 

As  used  in  section  17  of  the  Mineral 
Leasing  Act,  the  "primary  term"  of  an  oil 
and  gas  lease  means  the  initial  5-year  term 
of  the  lease.  59-517 

Though  section  1  of  the  Mineral  Leasing 
Act  specifically  provides  that  its  provisions 
are  not  applicable  to  lands  in  national 
monuments,  in  the  event  of  actual  or 
threatened  drainage  of  oil  or  gas  under 
lands  within  a  national  monument  by  wells 
on  nonfederally  owned  lands,  the  authority 
to  take  the  necessary  protective  action,  in- 
cluding the  making  of  contracts  and  the 
issuance  of  oil  and  gas  leases,  would  im- 
pliedly exist.  60-9 

The  implied  authority  of  the  executive 
branch  of  the  Government  to  take  protec- 
tive measures  where  lands  of  the  United 
States  are  found  to  contain  oil  or  gas  which 
is  being  drained  by  adjoining  landowners, 
and  where  such  lands  are  not  subject  to 
the  Mineral  Leasing  Act,  is  applicable  to 
the  submerged  coastal  lands.  60-201 

The  statutory  power  of  the  Attorney 
General  to  conduct  litigation  on  behalf  of 
the  United  States  is  broad  enough  to  per- 
mit him  to  negotiate  an  operating  stipula- 
tion with  California  effective  when  the 
current  one  expires  on  Sept.  29,  1948,  and 
similar  stipulations  with  Louisiana  and 
Texas  as  an  incident  of  litigation  which  the 
Attorney  General  is  expected  to  commence. 
In  the  absence  of  such  stipulation,  the  At- 
torney General  may  seek  injunctions  and 
the  appointment  of  receivers  to  manage 
the  properties  involved  in  the  litigation. 

60-202 

An  oil  and  gas  lease  is  a  "contract  or 
agreement"  within  the  meaning  of  those 
terms  as  used  in  18  U.S.C.  sec.  431.      61-16 

An  oil  and  gas  lease  issued  to  a  Member 
of  Congress  under  the  Mineral  Leasing 
Act  is  not  within  the  scope  of  the  statutory 
exemption  from  the  provisions  of  18  U.S.C. 
sec.  431,  granted  by  Congress  with  respect 
to  "the  purchase  or  sale  of  *  *  *  prop- 
erty" under  certain  circumstances.    61-16 


An  oil  and  gas  lease  issued  to  a  Member 
of  Congress  under  the  Mineral  Leasing  Act 
is  void  by  virtue  of  18  U.S.C.  sec.  431. 

61-16 

As  the  action  of  the  manager  of  a  land 
and  survey  office  in  fixing  a  time  limit  for 
the  execution  of  lease  forms  by  the  suc- 
cessful applicant  for  a  noncompetitive 
oil  and  gas  lease  was  not  required  by  any 
statutory  provision  or  departmental  reg- 
ulation, the  manager's  requirement  could 
be  waived  by  the  head  of  the  Department 
(or  his  delegate),  but  such  a  waiver  would 
be  justified  only  upon  the  basis  of  a  show- 
ing that  compelling  equitable  factors  war- 
rant such  action.  61-58 

Where  an  applicant  failed  to  take  an 
appeal  from  a  manager's  decision  offer- 
ing a  noncompetitive  oil  and  gas  lease, 
which  offer  erroneously  omitted  part  of 
the  land  applied  for,  and  where  the  appli- 
cant signed  a  lease  which  did  not  include 
such  land,  the  omission  being  apparent  on 
the  face  of  the  lease,  and  the  applicant 
did  not  appeal  from  this  action  of  the 
manager  but  acquiesced  for  approxi- 
mately 2  years  in  the  lease  as  it  was 
issued,  the  applicant  is  deemed  to  have 
abandoned  the  preferential  right  as  the 
first  qualified  applicant  to  lease  the  land 
which  was  erroneously  omitted  from  the 
lease.  61-103 

Section  506  of  the  Soldiers'  and  Sailors' 
Civil  Relief  Act  of  1940  (54  Stat.  1178, 
1188),  which  provides  for  suspension  of 
oil  and  gas  leases  under  certain  circum- 
stances when  lessees  are  called  into  mili- 
tary service,  has  no  application  to  any 
person  already  in  military  service  when 
he  accepts  an  oil  and  gas  lease.  61-116 

The  Secretary's  authority  to  finally  dis- 
pose of  public  lands  is  limited  to  that  con- 
ferred upon  him  by  law.  The  interest  of 
the  United  States  in  its  oil  and  gas  leases 
is  an  interest  in  public  realty,  Pace  v.  Car- 
starphen  et  al.,  50  L.D  369,  distinguished. 

61-460 

II.  ACQUIRED  LANDS  LEASES 

In  view  of  assurances  from  the  Depart- 
ment of  Agriculture  that  that  Department 
interpreted  the  Louisiana  law  of  servitude 
as  being  inapplicable  to  mineral  reserva- 
tions made  by  vendors  of  land  to  the 
United  States,  and  that  the  Department 
contracted  for  the  purchase  of  land  on 
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the  basis  that  the  vendors  could  reserve 
the  minerals  for  over  10  years  and  assured 
such  vendors  that  such  reservations  would 
be  honored  for  the  full  period,  this  De- 
partment will  give  recognition  to  the  min- 
eral   reservations   for    their   full    period. 

59-523 

Under  Louisiana  law  the  reservation 
by  a  vendor  of  mineral  rights  in  lands 
sold  creates  only  a  servitude  in  the  land 
which  is  extinguished  if  not  exercised  by 
the  vendor  within  10  years,  even  though 
the  reservation  is  expressly  made  for 
periods  in  excess  of  10  years.         59-523 

The  determination  as  to  whether  an  ap- 
plication for  a  noncompetitive  oil  and  gas 
lease  covers  public  or  acquired  lands  must 
be  made,  in  a  case  of  a  proper  application, 
from  the  application  itself,  and  not  from 
an  accompanying  letter.  61-232 

Where  departmental  regulations  re- 
quired the  listing  of  other  public-land  oil 
and  gas  interests  in  the  same  State  in  the 
filing  of  an  application  for  a  noncompeti- 
tive lease  on  public  lands,  and  the  listing 
of  similar  acquired-land  interests  in  the 
same  State  with  respect  to  the  filing  of  an 
application  for  such  a  lease  on  acquired 
lands,  the  junior  of  two  conflicting  appli- 
cations, neither  of  which  was  properly 
identified  by  the  caption  or  by  the  citing 
of  statutory  authority  for  such  applica- 
tion, was  reasonably  identifiable  by  its 
listing  of  public-land  interests  as  pertain- 
ing to  public  lands,  and  established,  as  a 
proper  application,  a  preference  right  to  a 
lease  covering  the  reserved  oil  and  gas 
deposits  in  certain  former  public  land  in 
Mississippi,  the  senior  application  having 
been  defective  in  listing  acquired-land  oil 
and  gas  interests  and  thus  being  reason- 
ably identifiable  as  pertaining  to  acquired 
lands.  61-232 

An  oil  and  gas  lease  application  for 
acquired  lands  is  correctly  rejected  where 
the  application  does  not  contain  a  state- 
ment of  the  applicant's  interests  in  oil 
and  gas  leases  or  permits  or  applications 
therefor  on  federally  owned  acquired  lands 
in  the  same  State,  as  required  by  regula- 
tion. 61-346 

Where  the  Bureau  of  Land  Management 
has  not  interpreted  as  mandatory  the  re- 
quirement that  applicants  for  oil  and  gas 
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leases  on  acquired  lands  submit  with 
their  applications  the  detailed  statement 
of  other  interests  required  by  regulation 
(43  CFR  200.5) ,  and  the  Department  holds 
that  compliance  with  the  regulation  is 
mandatory,  a  period  of  time  may  be  al- 
lowed for  the  correction  of  applications 
defective  only  in  this  respect,  without  loss 
of  priority,  in  order  to  prevent  unfairness 
to  applicants  who  relied  on  the  Bureau's 
interpretation  of  the  regulation.  61-350 
Where  an  applicant  for  a  public-land  oil 
and  gas  lease  acquiesces  in  an  erroneous 
determination  by  a  Bureau  official  that 
his  application  covers  acquired  lands  and 
in  the  processing  of  his  application  as  one 
for  an  acquired-land  lease,  and  action  on 
his  case  as  a  public-land  application  is 
closed,  he  will  not  be  granted  a  reinstate- 
ment of  his  application  as  a  public-land 
application  where  the  land  has  been  leased 
to  an  intervening  applicant  pursuant  to  a 
proper  public-land-lease  application. 

61-368 

III.  ACREAGE  LIMITATIONS 

The  act  of  Apr.  30,  1926  (44  Stat.  373), 
which  amended  section  27  of  the  act  of 
Feb.  25,  1920,  removed  the  limitations  of 
one  permit  or  lease  on  a  geologic  structure, 
as  well  as  three  in  a  State,  but  it  did 
not  enlarge  the  reward  for  discovery  or  the 
area  of  the  minimum  royalty  lease. 

52-187 

Instructions  of  Aug.  1,  1927,  limitations 
of  holdings  under  section  27  of  the  Leasing 
Act.  Cir.  No.  1073  (51  L.D.  475),  amended. 
(Cir.  No.  1129.)  52-196 

Section  27  of  the  Leasing  Act,  as  amend- 
ed by  the  act  of  Apr.  30,  1926  (44  Stat. 
373),  does  not  prohibit  a  contractor  from 
contracting  with  any  number  of  permittees, 
regardless  of  the  acreage  involved,  but, 
when  discoveries  are  made  and  leases  are 
sought,  he  will  be  limited  in  holdings  to 
interests  which  will  not  exceed  2,560  acres 
on  a  structure,  or  7,680  acres  in  a  State. 

52-359 

The  restriction  in  the  third  proviso  to 
the  act  of  Apr.  30,  1926  (44  Stat.  373), 
which  amended  section  27  of  the  Leasing 
Act,  against  combinations  in  restraint  of 
trade,  has  reference  only  to  leases,  and 
an  operating  contract,  even  though  it  may 
include  more  than  2,560  acres  on  a  struc- 
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ture,  or  7,680  acres  in  a  State,  is  not  in 
violation  of  the  laws  of  the  United  States. 

52-359 

The  provisions  and  limitations  of  section 
27  of  the  Leasing  Act  (44  Stat.  373),  as 
amended,  with  respect  to  the  maximum 
acreage  of  permits  and  leases  that  may  be 
taken  and  held  by  one  corporation,  can- 
not be  evaded  by  the  expedient  of  or- 
ganizing another  or  other  corporations  by 
the  same  stockholders,  inasmuch  as  the 
department  may  look  beyond  the  corporate 
form  to  its  purpose  and  to  those  identified 
with  that  purpose.  52-382 

The  class  of  persons  entitled  to  the  bene- 
fit of  the  exemptions  of  section  27  of  the 
Leasing  Act  is  not  limited  to  original 
claimants  under  section  18  of  that  act,  but 
includes  their  assignees.  54-371 

The  purchaser  of  interests  in  Govern- 
ment lands  included  within  oil  and  gas 
leases  held  by  others  under  sections  14  and 
17  of  the  Leasing  Act  will  not  automati- 
cally become  entitled  to  the  benefits  of  the 
fifth  proviso  of  section  27  of  the  Leasing 
Act  as  amended  by  the  act  of  Mar.  4,  1931, 
which,  under  certain  conditions,  waives 
acreage  limitations,  but  such  purchaser 
must  qualify  as  required  by  Circular  No. 
1252.  54-371 

Where  interests  in  Government  lands  are 
in  the  form  of  agreements  held  by  a  cor- 
poration organized  for  the  operation,  drill- 
ing, or  production  of  lands  held  by  others 
under  oil  and  gas  prospecting  permits,  such 
interests  pass,  by  a  sale  thereof,  unincum- 
bered by  the  acreage  limitations  of  section 
27  of  the  Leasing  Act  of  Feb.  25,  1920  (41 
Stat.  437),  as  amended,  since  such  agree- 
ments create  only  a  potential  interest  in 
any  oil  or  gas  which  may  be  discovered, 
which  interest  may  be  divested  if  the  agree- 
ment is  canceled  or  forfeited  prior  to  the 
discovery  of  oil  or  gas  and  the  resulting 
issuance  of  a  lease.  54-371 

Where  interests  in  oil  and  gas  lands 
comprised  within  the  public  domain, 
whether  operating  agreements  or  actual 
permits  and  leases,  were  obtained  orig- 
inally under  the  so-called  "relief  sections" 
of  the  Leasing  Act,  and  are  sold,  the  pur- 
chaser acquires  the  interest  purchased,  un- 
less it  be  an  interest  in  a  prospecting  per- 
mit under  section  19  of  the  Leasing  Act, 
free  from  any  charge  under  the  acreage 


limitations  of  section  27,  and  this  whether 
the  holder  of  the  interest  conveyed  was  an 
original  holder  or  an  assignee.         54-371 

The  ordinary  purchaser  of  interests  in  oil 
and  gas  in  Federal  lands  at  a  public  auc- 
tion ordered  by  a  court  is  not,  merely  as 
such,  entitled  to  that  benefit  of  the  excep- 
tion in  section  27  of  the  Leasing  Act  per- 
mitting ownership  of  such  interests  in  ex- 
cess of  the  acreage  limitation  to  be  held 
for  a  period  limited  to  two  years,  but, 
instead,  title  must  have  come  to  him  nolens 
volens.  54-372 

Where  Federal  oil  and  gas  permits  and 
leases  are  held  directly  under  sections  13 
and  14  or  17  of  the  Leasing  Act,  they  are 
subject  to  the  acreage  limitations  of  section 
27  and  remain  so  in  the  hands  of  a  pur- 
chaser from  the  original  holder.        54-372 

Where  an  act  of  Congress  fixes  a  maxi- 
mum of  acreage  of  oil  and  gas  lands  which 
may  be  leased  by  the  Government  to  any 
one  applicant,  a  construction  of  the  act 
which  would  permit  of  obtaining  more 
than  the  maximum  through  the  device  of 
assignments  of  leases  is  unwarranted  as 
being  illogical  and  unreasonable.      55-396 

The  language  of  section  27  of  the  Gen- 
eral Leasing  Act  of  1920,  being  made  ap- 
plicable to  any  lease  and  any  acreage  lim- 
itation in  the  act,  necessarily  includes  sec- 
tion 18  thereof,  and,  accordingly,  oil  or 
gas  leases  in  the  hands  of  an  assignee  of 
the  original  holder  or  holders  are  subject 
to  the  acreage  limitations  of  section  18  of 
the  act.  55-397 

Even  prior  to  discovery,  a  holder  of  op- 
erating agreements  with  lessees  of  noncom- 
petitive oil  and  gas  leases  is  chargeable 
with  the  acreage  subject  to  the  agreements 
and,  under  section  27  of  the  Mineral  Leas- 
ing Act  (41  Stat.  437,  448,  as  amended), 
may  not  hold  at  one  time  agreements  with 
lessees  covering  in  the  aggregate  more  than 
7,680  acres  in  any  one  State,  or  2,560  acres 
within  the  geologic  structure  of  the  same 
producing  oil  or  gas  field.  The  rule  as  to  a 
holder  of  operating  agreements  with  per- 
mittees   (52   L.D.    359)    distinguished. 

59-4 

The  purpose  of  section  27  of  the  Mineral 
Leasing  Act  (act  of  Feb.  25,  1920,  41  Stat. 
437,  448,  as  amended),  is  to  prevent  monop- 
olistic control  over  the  oil  and  gas  de- 
posits in  the  public  domain.  59-4 
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The  Department  is  prohibited,  by  section 
27  of  the  Mineral  Leasing  Act,  as  amended 
(41  Stat.  437),  from  promulgating  a  regu- 
lation permitting  unlimited  acreage  hold- 
ings prior  to  discovery  by  an  operator  who 
has  operating  agreements  with  lessees  of 
noncompetitive  oil  and  gas  leases.        59-5 

In  computing  the  acreage  to  be  charged 
against  the  holder  of  operating  rights  lim- 
ited to  deep  sands  underlying  an  oil  and 
gas  lease,  the  Department  will  not  consider 
the  sands,  horizons,  or  the  depth  or  cubic 
content  of  the  interest  embraced  but  will 
look  only  to  the  areal  extent  of  such  deep 
sands.  59-326 

An  oil  and  gas  lease  application  is 
properly  rejected  where  the  applicant  al- 
ready holds  under  lease,  and  has  pending 
other  lease  applications  for,  a  total  acre- 
age in  excess  of  the  amount  he  is  permitted 
by  statute  to  hold  under  such  leases. 

60-166 
IV.  APPLICATIONS 

The  Secretary  of  the  Interior  has  the 
discretionary  authority  under  the  act  of 
Mar.  9,  1928  (45  Stat.  253),  to  refuse  to 
consummate  the  sale  of  an  isolated  tract 
embraced  in  an  oil  and  gas  prospecting 
permit  or  application  for  permit  until  the 
permittee  or  applicant  shall  have  had  the 
opportunity  provided  by  law  to  discover 
oil  or  gas.  52-621 

Regulations  of  Aug.  28,  1935,  concern- 
ing act  of  Aug.  21,  1935  (49  Stat.  674), 
amending  Oil  and  Gas  Leasing  Act  (Cir. 
No.  1367).  55-339 

The  transmittal  of  a  lease  form  [oil 
and  gas]  for  signature  by  the  applicant 
does  not,  upon  signature  of  the  lease  form 
by  the  applicant,  immediately  operate  to 
prevent  the  Secretary  from  exercising  his 
discretion  to  give  final  approval  or  dis- 
approval to  the  issuance  of  the  lease,  ir- 
respective of  the  preliminary  negotiations. 

57-521 

The  fact  that  the  land  at  the  time  of  ap- 
plication is  within  the  known  producing 
structure  of  an  oil  and  gas  field,  and  not 
the  fact  whether  notice  of  designation  has 
been  given  thereof  by  the  filing  of  maps 
and  diagrams  in  the  local  office,  as  pre- 
scribed by  the  oil  and  gas  regulations  (43 
CFR  (1939  ed.,  sec.  192.6,  1954  Rev.) 
192.3),  determines  the  allowability  of  the 
application.  59-65 


An  application  for  an  oil  and  gas  lease 
which  states  that  the  applicant  has  no  in- 
terests, direct  or  indirect,  in  other  leases 
or  lease  applications  in  the  State  should 
not  be  rejected  for  falsity  merely  because 
it  may  appear  that  the  applicant  may  in- 
tend, by  assignment  or  operating  agree- 
ment, to  turn  the  lease  over  to  some 
operator  or  other  person  for  development. 

59-235 

Applications  for  noncompetitive  oil  and 
gas  leases  under  the  Mineral  Leasing  Act, 
which  were  rejected  for  failure  to  comply 
with  new  requirements  in  regulations  pub- 
lished in  the  Federal  Register  on  the  day 
the  applications  were  filed,  were  entitled 
to  reinstatement  as  of  the  date  of  filing 
where  the  applicants  were  unable  reason- 
ably to  acquire  actual  notice  of  the  new 
regulations  and  presumably  would  have 
complied  with  the  new  requirements,  and 
the  practice  in  other  land  offices  was 
merely  to  suspend  defective  applications 
pending  compliance.  59-235 

Where  a  timely  application  for  an  oil 
and  gas  lease  was  filed  under  section  19 
of  the  Mineral  Leasing  Act  by  a  company 
which  claimed  to  have  a  valid  oil  and  gas 
placer  location,  and,  as  provided  by  the 
regulations  then  current,  the  application 
was  accompanied  by  the  tender  of  a  deed 
quitclaiming  the  placer  location  to  the 
United  States,  such  tender  constituted  only 
conditional  delivery  of  the  deed,  and  re- 
jection of  the  application  included  a  re- 
jection as  well  of  the  deed.  59-355 

An  oil  and  gas  application  which,  al- 
though validly  filed,  was  twice  rejected 
need  not  be  reinstated  where  no  appeals 
were  filed,  the  case  was  twice  "finally" 
closed,  and  there  are  no  extraordinary 
circumstances  or  equities  outweighing  the 
need  for  drawing  the  line  of  finality  in 
such  cases.  59-371 

A  request  for  return  of  the  rental  de- 
posit made  on  an  application  for  an  oil  and 
gas  lease,  after  an  extension  of  time  for 
payment  of  rental  had  been  granted  by  the 
General  Land  Office,  did  not  constitute  a 
withdrawal  of  the  application.  60-158 

Although  an  application  for  an  oil  and 
gas  lease  could,  under  some  circumstances, 
have  been  rejected  where  the  applicant  was 
1  day  late  in  paying  the  required  rental, 
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the    subsequent    issuance    of    the    lease 
amounted  to  a  waiver  of  the  delay. 

60-158 

An  application  for  an  oil  and  gas  lease 
filed  when  the  land  involved  is  withdrawn 
is  invalid.  00-161 

An  oil  and  gas  lease  application  for  with- 
drawn land  may  not  be  held  in  suspense 
until  the  restoration  of  the  land  to  entry 
and  then  considered  as  if  filed  at  the  in- 
stant that  the  land  is  restored  to  entry. 

60-161 

The  revocation  of  a  withdrawal  does 
not  validate  a  lease  application  which  cov- 
ers part  of  the  withdrawn  land  and  which 
has  not  been  finally  rejected  as  of  the  time 
of  the  revocation.  60-161 

An  applicant  will  not  be  heard  to  deny 
the  validity  of  an  oil  and  gas  lease  appli- 
cation which  he  has  filed  and  continues  to 
maintain.  60-166 

An  oil  and  gas  lease  application  is  prop- 
erly rejected  where  the  applicant  already 
holds  under  lease,  and  has  pending  other 
lease  applications  for,  a  total  acreage  in 
excess  of  the  amount  he  is  permitted  by 
statute  to  hold  under  such  leases.      60-166 

Applications  for  noncompetitive  oil  and 
gas  leases  will  confer  no  rights  upon  the 
applicants  where  the  applications  do  not 
comply  with  the  requirements  of  the  De- 
partment's regulations  that  the  land  ap- 
plied for  must  be  as  nearly  compact  in 
form  as  possible  or  that  an  application 
submitted  by  an  attorney  in  fact  must  be 
accompanied  by  the  applicant's  own  affi- 
davit as  to  citizenship  and  acreage  hold- 
ings. 60-376 

The  first  qualified  applicant  for  a  non- 
competitive oil  and  gas  lease  on  a  tract 
of  public  land  which  is  outside  any  known 
geological  structure  of  a  producing  field 
does  not,  by  the  submission  of  his  appli- 
cation, acquire  a  vested  right  to  a  lease, 
but  only  an  inchoate  right  to  be  offered  a 
lease  before  one  is  offered  to  a  subsequent 
applicant  in  the  event  that  the  Secretary 
of  the  Interior  decides,  in  his  discretion, 
to  lease  the  land  for  oil  and  gas  develop- 
ment. 60-433 

When  lease  forms  are  sent  by  registered 
mail  to  a  successful  applicant  for  a  non- 
competitive oil  and  gas  lease,  together 
with  a  notice  from  the  manager  of  the 
district  land  office  that  failure  to  execute 


and  return  the  lease  forms  and  to  make 
the  required  rental  payment  within  a  30- 
day  period  of  time  will  result  in  the  re- 
jection of  the  application,  and  the  papers 
are  received  by  the  receptionist  employed 
in  the  applicant's  office,  the  period  speci- 
fied for  the  acceptance  of  the  offer  of  a 
lease  begins  to  run  on  the  date  of  the 
receipt  of  the  papers  in  the  applicant's 
office,  irrespective  of  whether  the  matter 
was  brought  to  the  personal  attention  of 
the  applicant.  60-434 

When  the  land  sought  in  an  application 
for  a  noncompetitive  oil  and  gas  lease  is 
included  in  a  lease  based  upon  a  prior  ap- 
plication, the  application  first  mentioned 
should  be  rejected  and  not  merely  sus- 
pended. 60-462 

An  application  for  a  noncompetitive  oil 
and  gas  lease  must  be  rejected  where  the 
amount  tendered  to  cover  the  filing  fee  and 
rental  is  insufficient  for  the  acreage  in- 
cluded in  the  application.  60-513 

The  pendency  of  applications  for  a  non- 
competitive oil  and  gas  lease  on  an  area  of 
land  does  not  bar  the  Department  from 
turning  the  land  over  to  a  military  depart- 
ment for  military  use  and  thus  making  the 
land  unavailable  for  oil  and  gas  leasing. 

60-513 

Where  land  is  unavailable  for  oil  and 
gas  leasing  because  it  is  being  used  under 
a  5-year  special-use  permit  for  a  military 
purpose,  applications  for  the  leasing  of 
such  land  will  be  rejected,  rather  than 
suspended  pending  the  termination  of  the 
military  use.  60-513 

Where  the  amount  tendered  as  filing  fee 
and  rental  on  an  application  for  a  noncom- 
petitive oil  and  gas  lease  is  insufficient 
for  the  acreage  sought,  and  the  application 
is  subsequently  modified  to  eliminate  the 
excess  acreage,  the  modified  application  is 
effective  only  as  of  the  date  of  modifica- 
tion ;  and  it  is  subordinate  to  proper  appli- 
cations filed  by  other  persons  during  the 
interim.  60-513 

Where  a  noncompetitive  oil  and  gas 
lease  was  erroneously  issued  to  a  junior 
applicant,  the  lease  is  subject  to  cancella- 
tion. 61-1 

Where  an  envelope  containing  a  proper 
application  for  an  oil  and  gas  lease  was 
tendered  by  the  postal  service  to  a  land 
office  subject  to  the  payment  of  postage  due 


OIL    AND    GAS    LEASES,    IV 


285 


on  the  envelope,  and  the  personnel  of  the 
land  office  declined  to  pay  the  postage  and 
the  envelope  was  thereupon  returned  to 
the  applicant,  such  tender  did  not  consti- 
tute a  filing  of  the  application  and  did  not 
establish  any  predicate  for  the  issuance  of 
an  oil  and  gas  lease  on  the  application  con- 
tained in  the  envelope.  61-51 

Where  the  existence  of  rights  with  re- 
spect to  the  obtaining  of  an  oil  and  gas 
lease  depends  upon  the  date  of  the  filing 
of  an  application,  it  is  the  actual  filing  of 
a  proper  application  in  the  appropriate 
office  that  is  significant,  and  not  the  date 
on  which  a  proper  application  is  mailed  to 
such  office.  61-51 

It  was  appropriate  for  the  manager  of  a 
land  and  survey  office,  in  transmitting  oil 
and  gas  lease  forms  for  execution  by  a 
person  whose  application  for  a  noncompeti- 
tive oil  and  gas  lease  had  been  approved, 
to  fix  a  time  limit  of  30  clays  for  action  by 
the  applicant,  and  to  reject  the  application 
upon  the  applicant's  failure  to  comply  with 
this  requirement.  61-58 

If  the  Department  determines  that  a 
tract  of  public  land  which  is  not  within 
any  known  geological  structure  of  a  pro- 
ducing oil  or  gas  field  will  be  made  avail- 
able for  oil  and  gas  development,  the  De- 
partment is  under  a  mandatory  duty,  im- 
posed by  statute,  to  lease  the  land  to  the 
qualified  person  who  first  submits  a  proper 
application  for  it.  61-85 

An  application  for  a  noncompetitive  oil 
and  gas  lease  is  not  fatally  defective  be- 
cause it  lists  as  references  to  the  appli- 
cant's reputation  and  business  standing 
corporations  which  he  owns  or  controls. 

61-145 

The  determination  as  to  whether  an 
application  for  a  noncompetitive  oil  and 
gas  lease  covers  public  or  acquired  lands 
must  be  made,  in  a  case  of  a  proper  appli- 
cation, from  the  application  itself,  and  not 
from  an  accompanying  letter.  61-232 

Where  departmental  regulations  re- 
quired the  listing  of  other  public-land  oil 
and  gas  interests  in  the  same  State  in 
the  filing  of  an  application  for  a  noncom- 
petitive lease  on  public  lands,  and  the 
listing  of  similar  acquired-land  interests 
in  the   same   State   with  respect   to   the 


filing  of  an  application  for  such  a  lease 
on  acquired  lands,  the  junior  of  two  con- 
flicting applications,  neither  of  which  was 
properly  identified  by  the  caption  or  by 
the  citing  of  statutory  authority  for  such 
application,  was  reasonably  identifiable 
by  its  listing  of  public-land  interests  as 
pertaining  to  public  lands,  and  estab- 
lished, as  a  proper  application,  a  pref- 
erence right  to  a  lease  covering  the 
reserved  oil  and  gas  deposits  in  certain 
former  public  land  in  Mississippi,  the 
senior  application  having  been  defective 
in  listing  acquired-land  oil  and  gas  in- 
terests and  thus  being  reasonably  iden- 
tifiable as  pertaining  to   acquired  lands. 

61-232 

Where  several  applicants  are  waiting  to 
file  applications  when  a  land  office  opens 
for  business  and,  because  only  one  clerk 
is  on  duty,  the  applications  are  actually 
received  one  after  the  other,  the  applica- 
tions will  be  deemed  to  have  been  simul- 
taneously filed.  61-337 

Where  the  Bureau  of  Land  Manage- 
ment has  not  interpreted  as  mandatory 
the  requirement  that  applicants  for  oil 
and  gas  leases  on  acquired  lands  submit 
with  their  applications  the  detailed 
statement  of  other  interests  required  by 
regulation  (43  CFR  200.5),  and  the  De- 
partment holds  that  compliance  with  the 
regulation  is  mandatory,  a  period  of  time 
may  be  allowed  for  the  correction  of  ap- 
plications defective  only  in  this  respect, 
without  loss  of  priority,  in  order  to  pre- 
vent unfairness  to  applicants  who  relied 
on  the  Bureau's  interpretation  of  the 
regulation.  61-350 

Where  an  applicant  files  an  application 
for  an  oil  and  gas  lease  on  acquired  lands 
which  includes  a  tract  of  public  land,  he 
does  not  earn  a  preference  right  to  an  oil 
and  gas  lease  on  that  tract  as  against  an 
applicant  who  files  a  subsequent  proper 
public-domain  application  for  an  oil  and 
gas  lease  on  the  same  tract.  61-367 

Where  an  oil  and  gas  lease  applicant 
withdraws  part  of  the  land  covered  by 
his  application  upon  the  erroneous  advice 
of  a  Bureau  official  that  the  land  is  State 
owned,  his  application  will  not  be  re- 
instated with  priority  over  a  subsequent 
applicant.  61-391 
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V.  ASSIGNMENTS  OR  TRANSFERS 

An  assignment  of  an  oil  and  gas  pros- 
pecting permit,  otherwise  regular,  will  be 
approved  if  the  permit  be  in  good  stand- 
ing when  the  application  for  the  approval 
of  the  assignment  is  filed,  and  the  assignee 
may  make  such  showings  of  diligence  as 
will  warrant  an  extension  of  time.    52-171 

In  the  matter  of  extensions  of  time,  the 
approval  of  an  assignment  of  an  oil  and 
gas  prospecting  permit  relates  back  to  the 
date  of  application  for  approval,  and  the 
diligence  shown  must  ordinarily  be  that 
of  the  permittee,  if  a  default  occurs  prior 
to  approval  of  the  assignment,  but  diligence 
by  the  assignee  may  be  given  consideration 
where  bona  fide  efforts  to  secure  develop- 
ment have  been  made  by  him  in  an  effort 
to  protect  his  investment.  52-171 

The  approval  of  the  assignment  of  an 
oil  and  gas  prospecting  permit  will  be 
denied  where  defaults  stand  uncured  of 
record  at  the  time  approval  of  such  assign- 
ment is  sought,  unless  and  until  the  per- 
mittee secures  an  extension  of  time  for 
compliance  with  the  terms  of  the  permit. 

52-171 

Authority  does  not  exist  under  the  Gen- 
eral Leasing  Act  for  recognizing  oil  inter- 
ests separate  and  apart  from  gas  interests 
in  the  same  land,  and  the  Department  can- 
not approve  an  assignment  which  recog- 
nizes, in  the  same  land,  oil  interests  in  one 
party  and  gas  rights  in  another.         53-155 

The  Mineral  Leasing  Act  does  not  pro- 
hibit lessees  from  agreeing  between  them- 
selves that  one  shall  develop  and  produce 
gas  and  that  the  other  shall  have  all  rights 
to  the  oil,  if  the  provisions  of  the  act  and 
the  regulations  issued  thereunder  are  not 
violated,  but  if  interests  are  thus  trans- 
ferred and  held,  each  lessee  will  be  charge- 
able for  the  total  acreage  involved.    53-155 

The  leasing  act  confers  upon  the  Secre- 
tary of  the  Interior  the  authority  to  ap- 
prove the  assignment  of  leases  issued  there- 
under, and,  in  the  absence  of  a  showing 
of  fraud  or  imposition  upon  the  Govern- 
ment, that  officer  may  disapprove,  as  an 
interference  with  his  award,  a  decree  of 
assignment  by  a  State  court  of  an  oil  and 
gas  lease  granted  by  him  where  the  decree 
resulted  from  a  determination  of  facts  that 
were  or  should  have  been  presented  to  the 
Department  before  the  award  was  made 


or  arose  from  a  different  construction  or 
without  regard  to  the  provisions  of  the  act. 

53-205 

An  exception  to  the  rule  that  one  placed 
in  such  relation  to  another  that  he  becomes 
interested  with  him  in  any  subject,  prop- 
erty, or  business  is  prohibited  from  acquir- 
ing antagonistic  rights  arises  where  those 
interests  accrue  at  different  times  and 
under  different  instruments  and  neither 
party  has  superior  means  of  information 
respecting  the  state  of  the  title.        53-205 

Where  a  State  court  seeks  in  its  decree 
to  impress  a  constructive  trust  upon  an  oil 
and  gas  lease  issued  by  the  Secretary  of 
the  Interior  in  favor  of  the  petitioner  on 
the  ground  that  the  lessee,  as  agent  of  the 
petitioner  to  present  his  claim  to  the  Land 
Department,  was  in  duty  bound  to  acquire 
the  leased  area  only  for  the  petitioner,  but 
disregarded  his  duty  as  fiduciary  by  not 
doing  so  and  fraudulently  neglected  to  ex- 
hibit the  claim  of  the  petitioner  to  the 
department,  that  officer,  in  determining 
whether  or  not  to  approve  the  assignment 
directed  by  the  court,  may  decide  for  him- 
self whether  the  facts  found  by  the  court 
establish  the  grounds  of  fraud  and  breach 
of  trust  upon  which  the  decree  is  founded. 

53-206 

The  purchaser  of  interests  in  Govern- 
ment lands  included  within  oil  and  gas 
leases  held  by  others  under  sections  14  and 
17  of  the  Leasing  Act,  will  not  automati- 
cally become  entitled  to  the  benefits  of  the 
fifth  proviso  of  section  27  of  the  Leasing 
Act  as  amended  by  the  act  of  Mar.  4,  1931 
(46  Stat.  1523)  which,  under  certain  con- 
ditions, waives  acreage  limitations,  but 
such  purchaser  must  qualify  as  required 
by  Circular  No.  1252  ( 53  I.D.  386 ) .     54-371 

Where  interests  in  oil  and  gas  lands 
comprised  within  the  public  domain, 
whether  operating  agreements  or  actual 
permits  and  leases,  were  obtained  origi- 
nally under  the  so-called  "relief  sections" 
of  the  Leasing  Act,  and  are  sold,  the  pur- 
chaser acquires  the  interest  purchased, 
unless  it  be  an  interest  in  a  prospecting 
permit  under  section  19  of  the  Leasing 
Act,  free  from  any  charge  under  the  acre- 
age limitations  of  section  27,  and  this 
whether  the  holder  of  the  interest  conveyed 
was  an  original  holder  or  an  assignee. 

54-371 
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The  ordinary  purchaser  of  interests  in 
oil  and  gas  in  Federal  lands  at  a  public 
auction  ordered  by  a  court  is  not,  merely 
as  such,  entitled  to  that  benefit  of  the  ex- 
ception in  section  27  of  the  Leasing  Act 
permitting  ownership  of  such  interests  in 
excess  of  the  acreage  limitation  to  be  held 
for  a  period  limited  to  two  years,  but,  in- 
stead, title  must  have  come  to  him  nolens 
volens.  54-372 

Where  an  act  of  Congress  fixes  a  maxi- 
mum of  acreage  of  oil  and  gas  lands  which 
may  be  leased  by  the  Government  to  any 
one  applicant,  a  construction  of  the  act 
which  would  permit  of  obtaining  more  than 
the  maximum  through  the  device  of  as- 
signments of  leases  is  unwarranted  as 
being  illogical  and  unreasonable.      55-396 

As  a  result  of  the  legal  relationship  es- 
tablished by  the  Secretary  of  the  Interior, 
the  assignor  (original  lessee)  and  the 
assignee  of  a  portion  of  an  oil  and  gas  lease 
hold  segregrated  leases  which  for  all  pur- 
poses are  the  same  as  though  they  had  been 
issued  separately,  and  either  lease  will  con- 
tinue beyond  the  initial  term  only  if  oil  or 
gas  is  discovered  and  produced  on  that 
particular  lease.  58-712 

Circular  960  of  Aug.  19,  1924  (43  CFR, 
1944,  Cum.  Supp.,  192.41a),  is  applicable 
to  5-  and  10-year  leases  issued  under  the 
amendatory  act  of  Aug.  21,  1935  (49  Stat. 
674),  as  well  as  to  20-year  leases  issued 
theretofore,  and  the  regulation  is  not  in- 
consistent with  section  2(p)  of  such  5-  and 
10-year  leases.  58-712 

Since  assignments  of  oil  and  gas  leases 
may  be  made  only  with  the  approval  of  the 
Secretary  of  the  Interior,  the  Secretary 
may  by  regulation  establish  the  legal  re- 
lationship resulting  from  the  approved 
assignment,  for  the  power  to  grant  or  with- 
hold consent  or  approval  includes  the 
power  to  impose  reasonable  conditions  in 
giving  consent.  58-712 

The  Secretary  of  the  Interior  has  by 
regulation  established  the  legal  relation- 
ship between  the  United  States  and  the 
lessees  and  assignees  of  portions  of  oil 
and  gas  leases  upon  approval  by  the  Sec- 
retary. Such  assigned  portions  of  leases 
are  to  be  considered  segregated  as  new 
leases  and  such  assignees  are  to  stand  in 
the  same  position  as  though  the  leases  had 


been  issued  to  them  originally  pursuant 
to  an  application  therefor.  58-712 

An  instrument  which  simply  recites  that 
the  lease  owner  "bargains,  sells,  transfers, 
assigns  and  conveys  all  of  his  right,  title 
and  interest  in  and  to  said  lease"  is  an  as- 
signment and  not  a  sublease;  and  the 
lease  owner,  after  approval  of  the  assign- 
ment, cannot  be  heard  to  say  that  by  a 
separate  agreement,  not  submitted  to  the 
Department,  it  was  intended  by  the  parties 
that  the  instrument  was  to  be  a  sublease. 

59-278 

The  assignment  of  an  oil  and  gas  lease 
as  to  part  of  the  land  included  in  the  lease 
creates  a  separate  and  independent  lease 
as  to  that  portion  of  land,  and  a  discovery 
on  either  the  retained  or  assigned  portion 
does  not  inure  to  the  benefit  of  the  other 
portion.  59-278 

A  protest  against  a  subsequent  assign- 
ment of  the  oil  and  gas  lease  is  moot  where 
that  assignee  has  withdrawn  its  applica- 
tion for  approval  of  the  assignment ;  and 
the  dispute  in  this  case  concerning  that 
assignment,  resting  on  the  terms  of  a  pri- 
vate agreement,  could  and  should  more 
appropriately  be  settled  either  between 
the  parties  or  by  suit  in  the  courts,  rather 
than  by  this  Department.  59-371 

Where  an  employee  of  the  Department 
obtained  an  oil  and  gas  lease  and,  upon 
order  to  show  cause  why  it  should  not 
therefore  be  canceled,  he  and  his  assignees 
procured  the  Department's  approval  to  his 
assignment  of  the  lease  by  concealing  and 
misrepresenting  material  facts  with  respect 
to  his  interests  in  the  lease,  the  approval 
is  subject  to  revocation,  and  the  lease  is 
subject  to  cancellation.  Under  such  cir- 
cumstances, it  is  unnecessary  to  consider 
whether  the  approval  of  the  assignment 
was  warranted  in  the  first  place.  The  can- 
cellation will  be  effected  in  accordance 
with  section  31  of  the  Mineral  Leasing 
Act,  as  amended  (act  of  Aug.  8,  1946,  sec. 
9,  60  Stat.  950,  956).  59-371 

Neither  the  Mineral  Leasing  Act  nor  the 
regulations  pertaining  thereto  make  pro- 
vision for  the  assignment  of  a  mere  right 
to  receive  a  lease.  59-412 

Where  a  preference-right  oil  and  gas 
lease  applicant,  who  was  a  citizen  of  the 
United  States,  died  while  his  application 
was  pending,  leaving  as  heirs  only  non- 
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resident  aliens  who  assented  to  an  assign- 
ment by  the  decedent's  American  executor 
of  all  their  interests  in  the  lease  and  ap- 
plication to  a  Delaware  corporation,  a  re- 
quest that  the  lease  be  issued  to  the  estate 
of  the  decedent  and  that  the  assignment 
to  the  Delaware  corporation  be  concur- 
rently   approved    was    properly    rejected. 

59-412 

Absent  the  discovery  and  production  of 
oil  or  gas  on  the  assigned  portion  of  a 
lease  at  the  end  of  the  primary  term,  and 
in  the  absence  of  a  showing  of  diligent 
prosecution  of  drilling  operation  at  that 
time,  the  lease  of  such  assigned  portion 
terminated  and  no  application  for  the  sus- 
pension of  the  lease  requirements  could 
thereafter  be  honored.  60-236 

Where  an  oil  and  gas  lease  has  been 
divided  by  approved  assignments,  the  sev- 
eral portions  become  for  all  purposes  sep- 
arate leases,  and  the  discovery  and  pro- 
duction of  oil  or  gas  on  one  area  does  not 
inure  to   the  benefit  of  any  other  area. 

60-236 

An  assignee  of  an  oil  and  gas  lease  whose 
assignment  has  not  been  approved  but  is 
apparently  in  compliance  with  applicable 
statutory  and  regulatory  requirements  has 
standing  as  an  "aggrieved  person"  to  ap- 
peal to  the  Secretary  from  a  decision  can- 
celing the  assigned  lease.  61-355 

VI.  BONDS 

Instructions  of  Feb.  21,  1927,  bonds  with 
oil  and  gas  prospecting  permits.  Section 
4(h),  Cir.  No.  672  (47  L.D.  437),  modified; 
Cir.  No.  754  (48  L.D.  112),  revoked.  (Cir. 
No.  1111).  52^0 

Instructions  of  Mar.  18, 1927,  bonds  with 
oil  and  gas  prospecting  permits.  Para- 
graph 1,  Cir.  No.  1111  (52  L.D.  40),  ampli- 
fied. 52-41 

Failure  to  require  an  oil  and  gas  pros- 
pecting permittee  to  file  a  bond  to  indem- 
nify a  homestead  entryman  against  damage 
to  his  crops  and  improvements  as  provided 
by  section  2  of  the  act  of  July  17, 1914  (38 
Stat.  509),  does  not  preclude  the  entryman 
from  asserting  his  rights  in  a  proceeding 
in  court  under  that  section.  52-622 

Regulations  of  June  11,  1929,  coal  min- 
ing leases,  permits  and  licenses.  Para- 
graphs 8   and  22,   Cir.   No.  679    (Apr.   1, 


1920,  47  L.D.  489)  as  amended,  further 
amended.     Cir.  No.  1193.  52-650 

Regulations  of  Oct.  19,  1932,  regarding 
bonds  in  connection  with  oil  leases  (Cir. 
No.  1290),  modifying  Cir.  No.  672  (47 
L.D.  437),  and  Cir.  No.  1111  (52  L.D.  40). 

54-85 

Regulations  of  Feb.  25,  1933,  amending 
existing  regulations  concerning  individual 
surety  bonds  (Cir.  No.  1293).  54-174 

Upon  failure  to  comply  with  the  pro- 
visions of  section  2(a),  as  amended,  of  an 
oil  and  gas  exchange  lease,  after  30  days' 
notice  to  furnish  a  rental  bond,  it  may  be 
canceled  for  such  reason  as  of  the  end  of 
such  period  although  rent  would  other- 
wise thereafter  accrue,  since  the  lease  was 
then  ripe  for  cancellation.  The  demand 
under  section  2(a),  as  amended,  is  only 
for  a  bond  because  that  section  merely 
authorizes  prepayment  of  rent  as  a  sub- 
stitute for  furnishing  a  bond.  Since  there 
is  no  demand  for  rent  as  such,  the  for- 
feiture, being  based  on  another  ground, 
bars  the  collection  of  after  accruing  rent, 
in  the  absence  of  a  lease  provision  pre- 
serving  rental   liability   after  forfeiture. 

57-438 

The  successful  bidder  for  an  oil  and  gas 
lease  is  not  to  be  relieved  of  the  require- 
ment to  submit  a  corporate  surety  bond, 
for  he  could  be  required  to  drill  so  as  to 
protect  the  land  from  drainage,  or  in  lieu 
thereof  to  pay  compensatory  royalties 
(section  2(c)  of  the  lease;  43  CFR  (1939 
ed.)  192.28  (see  43  CFR,  1954  Rev.,  192.54, 
192.100) )  ;  (section  17  of  the  amendatory 
Mineral  Leasing  Act  of  Aug.  21,  1935,  49 
Stat.  674,  678;  30  U.S.C.  sec.  226)  (see 
1952  ed.,  Supp.  V),  and  in  that  case  the 
bond  would  be  necessary.  59-218 

The  successful  bidder  for  an  oil  and  gas 
lease  is  not  to  be  relieved  of  the  require- 
ment to  submit  a  $5,000  corporate  surety 
bond  because  of  his  contention  that  he  does 
not  now  contemplate  any  drilling,  for  he 
was  awarded  the  lease  only  upon  that  con- 
dition, and  he  expressly  agreed  to  submit 
such  a  bond.  59-218 

The  successful  bidder  for  an  oil  and  gas 
lease  should  not  be  relieved  of  the  require- 
ment to  submit  a  corporate  surety  bond 
because  of  his  contention  that  there  is  no 
possibility  of  drainage,  for  it  is  impossible 
to  predict  accurately  whether  or  not  there 
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will  be  drainage,  and  it  is  departmental 
policy  not  to  offer  lands  for  lease  at  public 
auction  unless  the  lands  are  drained  or 
threatened  with  drainage.  59-218 

VII.  CANCELLATION 

The  Mineral  Leasing  Act  confers  upon 
the  Secretary  of  the  Interior  the  authority 
to  approve  the  assignment  of  leases  issued 
thereunder,  and,  in  the  absence  of  a  show- 
ing of  fraud  or  imposition  upon  the  Gov- 
ernment, that  officer  may  disapprove,  as  an 
interference  with  his  award,  a  decree  of 
assignment  by  a  State  court  of  an  oil  and 
gas  lease  granted  by  him  where  the  decree 
resulted  from  a  determination  of  facts 
that  were  or  should  have  been  presented  to 
the  department  before  the  award  was 
made  or  arose  from  a  different  construc- 
tion or  without  regard  to  the  provisions 
of  the  act.  53-205 

Default  in  the  payment  of  rent  is  not, 
under  the  provisions  of  the  lease,  a  sur- 
render or  evidence  of  an  intention  to  sur- 
render the  lease.  The  cancellation  of  the 
lease  by  the  Secretary  of  the  Interior  after 
a  30-day  period  of  default  in  payment  of 
yearly  rent  following  notice  to  lessee  of 
default  does  not  excuse  the  lessee  from 
payment  of  rent  due  and  payable  in  ad- 
vance on  the  first  day  of  the  term.  57-216 
Upon  failure  to  comply  with  the  pro- 
visions of  section  2(a),  as  amended,  of  an 
oil  and  gas  exchange  lease,  after  30  days' 
notice  to  furnish  a  rental  bond,  it  may  be 
canceled  for  such  reason  as  of  the  end  of 
such  period  although  rent  would  otherwise 
thereafter  accrue,  since  the  lease  was  then 
ripe  for  cancellation.  The  demand  under 
section  2(a),  as  amended,  is  only  for  a 
bond  because  that  section  merely  author- 
izes prepayment  of  rent  as  a  substitute  for 
furnishing  a  bond.  Since  there  is  no  de- 
mand for  rent  as  such,  the  forfeiture, 
being  based  on  another  ground,  bars  the 
collection  of  after  accruing  rent,  in  the 
absence  of  a  lease  provision  preserving 
rental  liability  after  forfeiture.  57-438 
Where  a  lease  is  for  a  term  of  10  years 
and  as  much  longer  thereafter  as  oil  or 
gas  is  found  in  paying  quantities,  and 
where  the  development  of  only  one  gas 
well  in  paying  quantities  is  sufficient  to 
continue  the  life  of  the  lease,  the  lease  is 
not  subject  to  cancellation  after  the  expira- 


tion of  the  primary  term  if  there  is  a  gas 
well  thereon  capable  of  producing  gas 
in  such  quantities  upon  which  the  required 
royalty  of  $300  per  annum  is  paid,  even 
though  such  well  is  shut  in  because  of 
market  conditions  and  gas  is  not  sold 
therefrom.  57-183 

Forfeitures   of  oil   and  gas  leases  are 
favored  by  the  law  and  provisions  for  for- 
feiture are  construed  liberally  in  favor  of 
the  lessor  and  strictly  enforced.        58-661 
The  language  of  section  17  of  the  act  of 
Feb.  25,  1920,  as  amended  Aug.  21,  1935 
(49  Stat.  674),  its  legislative  history  and 
the  practical  construction  given  it  by  the 
Department  offer  no  support  for  the  con- 
tention that  the  "lease  owner"  who  is  en- 
titled to  notice  of  cancellation  of  the  lease, 
includes    anyone    interested    in    the    sub- 
stance of  the  lease  who  has  communicated 
that    fact    to    the    General    Land    Office 
(Bureau  of  Land  Management)   and  ob- 
tained its  approval  of  the  same.       58-661 
The  requirements  of  section  17  of  the  act 
of  Feb.  25,  1920,  as  amended  Aug.  21,  1935 
(49  Stat.  674),  which  prescribe  a  30-day 
notice  of  intent  to  cancel  an  oil  and  gas 
lease  to  the  "lease  owner,"  are  met  by 
service  of  such  notice  upon  the  record  title- 
holder  of  the  lease.  58-661 
The  statutory  requirement  of  30  days' 
notice  before  cancellation  of  an  oil  and  gas 
lease  does  not  require  cancellation  30  days 
after  notice  has  been  given  nor  does  the 
Department's    failure    to    cancel   immedi- 
ately after  the  lapse  of  30  days  constitute 
abandonment  of  the  notice.               58-661 
The  failure  to  serve  notice  of  cancel- 
lation of  a  lease  in  the  manner  prescribed 
by  statute  upon  an  operator  in  possession 
of  the  premises  under  an  agreement  wTith 
the  lessee  is  immaterial  when  the  operator 
has  actual  notice  of  cancellation  for  the 
period  prescribed  by  statute,  even  if  the 
statute  could  be  interpreted  as  requiring 
notice  to  such  operator.  58-662 
No  officer  or  employee  of  the  Depart- 
ment of  the  Interior  may  be  admitted  to 
any  share  or  part  in,  or  derive  any  benefit 
from,  an  oil  and  gas  lease  of  public  lands 
issued  by  the  Department.    As  a  matter 
of  public  policy,  the  Department  will  gen- 
erally not  dispose  of  any  interests  in  any 
public  lands  to  its  employees.    Any  such 
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lease  obtained  by  an  employee  of  the  De- 
partment is  subject  to  cancellation.  59-370 

Where  an  employee  of  the  Department 
obtained  an  oil  and  gas  lease  and,  upon 
order  to  show  cause  why  it  should  not 
therefore  be  canceled,  he  and  his  assignees 
procured  the  Department's  approval  to  his 
assignment  of  the  lease  by  concealing  and 
misrepresenting  material  facts  with  re- 
spect to  his  interests  in  the  lease,  the  ap- 
proval is  subject  to  revocation,  and  the 
lease  is  subject  to  cancellation.  Under 
such  circumstances,  it  is  unnecessary  to 
consider  whether  the  approval  of  the  as- 
signment was  warranted  in  the  first  place. 
The  cancellation  will  be  effected  in  ac- 
cordance with  section  31  of  the  Mineral 
Leasing  Act,  as  amended  (act  of  Aug.  8, 
1946,  sec.  9,  60  Stat.  950,  956).  59-371 

A  noncompetitive  oil  and  gas  lease  which 
was  issued  to  a  junior  applicant,  the  prior 
application  having  been  inadvertently 
overlooked,  will  be  canceled  in  order  to 
honor  the  preference  right  to  a  lease  which 
the  prior  applicant  has  under  section  17 
of  the  Mineral  Leasing  Act  (60  Stat.  950). 

60-29 

The  provision  in  a  lease  for  cancellation 
by  judicial  proceedings  relates  only  to  the 
cancellation  of  an  existing  lease  for  de- 
fault or  nonobservance  of  the  terms  and 
conditions  of  the  lease  and  has  no  appli- 
cation where  the  term  of  the  lease  has 
come  to  an  end  by  its  own  terms  or  by 
operation  of  law.  60-236 

Where  a  noncompetitive  oil  and  gas 
lease  was  erroneously  issued  to  a  junior 
applicant,  the  lease  is  subject  to  cancel- 
lation [See,  also,  Charles  D.  Edmonson 
et  ah,  overruled  by  61  I.D.  355].  61-1 

Where  an  oil  and  gas  lease  was  issued 
to  an  applicant  who  had  not  complied  with 
the  regulations  relating  to  notice  to  possi- 
ble section  20  preference-right  claimants 
and  the  preference-right  claimant  timely 
asserts  her  preference  right,  the  lease 
must  be  canceled  as  to  the  lands  subject 
to  the  preference  right.  61-332 

An  oil  and  gas  lease  cannot  be  canceled 
where  the  lease  was  issued  to  the  first 
qualified  applicant  who  submitted  a  proper 
application  therefor,  and  where  the  issu- 
ance of  the  lease  was  not  in  violation  of 
any  statutory  or  regulatory  provision. 

61-346 


The  holder  of  an  oil  and  gas  lease  whose 
lease  is  improperly  canceled  and  who  fails 
to  appeal  from  the  cancellation  loses  his 
rights  in  his  lease.  61-355 

Where  several  oil  and  gas  leases  are 
canceled  for  the  same  reason,  an  appeal  by 
one  lessee  does  not  bring  before  the  De- 
partment the  interests  of  the  other  lessees 
who  have  failed  to  appeal.  61-355 

Where  an  acquired  land  oil  and  gas 
lease  includes  a  tract  of  public-domain 
land,  the  acquired  land  lease  is  subject  to 
cancellation  as  to  the  tract  of  public  do- 
main land.  61-368 

VIII.   COMPENSATORY  ROYALTY 

Protests  against  compensatory  agree- 
ments entered  into  with  contiguous  opera- 
tors are  without  substance.  58-523 

Where  E.O.  No.  9087,  Mar.  5,  1942,  7  F.R. 
1743,  transferred  from  the  War  Depart- 
ment to  the  Secretary  of  the  Interior  the 
President's  implied  authority  to  protect 
from  drainage  lands  acquired  by  the  War 
Department  for  use  in  straightening  and 
widening  the  Sacramento  River,  these 
lands  are  not  subject  to  the  terms  of  the 
Mineral  Leasing  Act.  The  Secretary  may, 
however,  lease  them  or  enter  into  com- 
pensatory agreements  with  oil  companies 
operating  contiguous  to  them.  Depart- 
ment had  no  authority  to  classify  the  land 
until  after  E.O.  No.  9087  (Mar.  5,  1942,  7 
F.R.  1743)  was  promulgated  pursuant  to 
which  the  Geological  Survey  determined 
the  producing  limits  of  the  field.     58-523 

Extensions  granted  to  a  lease  by  the 
act  of  Dec.  22,  1943  (57  Stat.  608),  and 
subsequent  acts,  do  not  constitute  part  of 
the  primary  term  of  the  lease  within  the 
meaning  of  the  provision  for  lease  exten- 
sion by  the  payment  of  compensatory  roy- 
alties. 59-517 

Oil  and  gas  leases  issued  under  section 
17  are  entitled  to  the  extension  granted 
by  that  section  upon  the  payment  of  com- 
pensatory royalties  only  if  such  payment 
is  made  during  the  initial  5-year  term  of 
the  lease,  i.e.,  the  "primary  term."    59-517 

IX.  COMPETITIVE  LEASES 

Regulations  of  Sept.  22,  1932,  governing 
sale  of  lands  under  Section  17,  Act  of  Feb. 
25,  1920  (41  Stat.  437).  54-140 
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Section  17  of  the  Mineral  Leasing  Act, 
as  amended  (30  U.S.C.  (see,  also,  1952  ed.) 
226),  authorizes  the  Secretary,  in  his  dis- 
cretion, to  lease  lands  known  or  believed 
to  contain  oil  or  gas  only  by  competitive 
bid;  hence  a  notification  to  an  applicant 
that  he  has  been  successful  in  a  drawing 
among  applicants  for  known  oil  lands  in- 
advertently listed  for  noncompetitive  bid 
confers  no  right  upon  him,  and  he  cannot 
be  heard  to  complain  that  the  "lease" 
which  he  does  not  have  must  be  canceled 
by  court  action  in  accordance  with  the 
last  sentence  of  section  17.  59-65 

Land  within  a  known  geologic  structure 
is  subject  to  lease  only  by  competitive  bid- 
ding, as  provided  in  the  Mineral  Leasing 
Act  of  Feb.  25, 1920,  as  amended  (30  U.S.C. 
226).  60-62 

X.  CONSENT  OF  AGENCY 

Where  land  in  an  entry  has  been  classi- 
fied as  valuable  for  oil  and  gas  and  the 
entry  has  been  impressed  with  a  reserva- 
tion of  those  minerals  with  the  entryman's 
consent,  the  Mineral  Leasing  Act  of  Feb. 
25,  1920  (41  Stat.  437,  30  U.S.C.  181,  et 
seq.)  has  invested  the  Secretary  with  cer- 
tain discretionary  authority,  and  with  cer- 
tain obligations  with  respect  to  the  lessee, 
the  United  States  and  the  State  as  a  bene- 
ficiary under  the  lease,  which  he  is  power- 
less to  surrender  to  the  entryman  absent 
a  specific  statute  which,  either  in  terms  or 
by  clear  implication,  so  requires.        61-459 

Where  an  interest  has  been  created  un- 
der authority  of  law  in  possible  mineral 
deposits  properly  reserved  in  a  homestead 
entry  which  is  adverse  to  the  claim  of  the 
entryman  and  the  land  is  thereafter  clas- 
sified as  nonmineral  in  character,  patent 
may  issue  to  the  homestead  entryman  only 
if  the  adverse  interest  is  excepted  from 
the  grant.  61-460 

XI.  CONTRACTS  FOR  SALE  OF  ROYALTY 
OIL  OR  GAS 

In  order  to  protect  the  Government's 
interest  in  its  royalty  oil  and  gas,  the 
Department  may  appropriately  require,  as 
a  condition  to  the  approval  of  fixed  price 
contracts  for  the  sale  of  oil  and  gas  from 
its  leased  lands,  running  for  more  than  1 
year,  that  such  contracts  be  subject  to  cer- 
tain  requirements,   including   those   con- 


cerning waste,  taking  royalty  in  kind,  and 

the  computation  of  royalties  on  the  basis 

of  a  minimum  price.  60-147 

XII.  DESCRIPTION  OF  LAND 

Oil  and  gas  lease  applications  which 
describe  unsurveyed  lands  merely  by  legal 
subdivisions  are  defective,  and  those  per- 
sons filing  them  acquire  no  preference  or 
equal  rights  as  against  a  proper  applica- 
tion filed  before  the  defects  are  corrected, 
even  though  the  register  erroneously  sus- 
pends rather  than  rejects  the  defective 
applications.  60-225 

An  oil  and  gas  lease  application  for  un- 
surveyed lands  which  fails  to  describe  the 
lands  by  metes  and  bounds  is  defective  and 
creates  no  preference  rights  as  against  a 
proper  application  filed  before  the  defect 
is  corrected.  60-341 

XIII.  DISCOVERY 

The  act  of  Apr.  30,  1926  (44  Stat.  373), 
which  amended  section  27  of  the  act  of 
Feb.  25,  1920,  removed  the  limitations  of 
one  permit  or  lease  on  a  geologic  struc- 
ture, as  well  as  three  in  a  State,  but  it 
did  not  enlarge  the  reward  for  discovery 
or  the  area  of  the  minimum  royalty  lease. 

52-187 

The  development  of  a  well  from  which 
there  was  sustained  production  of  oil  from 
and  after  Oct.  25,  1942,  does  not  entitle 
the  lessees  on  whose  leased  land  the  well 
was  developed  to  the  benefits  of  the  act  of 
Dec.  24,  1942,  which  offers  a  bounty  in  the 
form  of  a  royalty  rate  of  12%  percent  for 
prospecting  resulting  in  the  discovery  of  a 
new  field  or  deposit.  58-546 

The  development  of  a  well  which  pro- 
duced an  average  of  226  barrels  of  oil  and 
328  barrels  of  water  per  day  from  and 
after  Oct.  25,  1942,  cannot  be  regarded  as 
a  discovery  of  a  new  oil  field  after  Dec. 
24,  1942  (56  Stat.  1080).  58-546 

Where  an  oil  and  gas  lease  has  been 
divided  by  approved  assignments,  the  sev- 
eral portions  become  for  all  purposes  sepa- 
rate leases,  and  the  discovery  and  produc- 
tion of  oil  or  gas  on  one  area  does  not 
inure  to  the  benefit  of  any  other  area. 

60-236 

Under  clause  (3)  of  section  12  of  the  act 
of  Aug.  8,  1946  (38  U.S.C.  226c),  a  reduc- 
tion of  royalty  on  a  lease  subject  to  a  unit 
or  cooperative  agreement  may  be  allowed 


292 


OIL    AND    GAS    LEASES,    XIII,    XIV,    XV 


on  production  from  a  new  oil  and  gas  de- 
posit discovered  after  May  27,  1941,  only 
if  the  discovery  was  made  on  land  com- 
mitted to  the  agreement.  60-30G 

XIV.  DISCRETION  TO  LEASE 

The  leasing  of  oil  and  gas  deposits  in  and 
under  lands  embraced  in  railroad  or  other 
rights-of-way  for  the  prevention  of  the 
drainage  of  those  deposits  by  the  operation 
of  wells  on  adjoining  lands  with  the  con- 
sequent loss  of  royalty  to  which  the  Gov- 
ernment is  entitled  is  an  exercise  of  the 
discretionary  authority  conferred  upon  the 
Secretary  of  the  Interior  by  the  act  of 
May  21,  1930  (46  Stat.  373) .  53-270 

In  the  administration  of  the  act  of  May 
21,  1930  (46  Stat.  373),  which  empowers 
the  Secretary  of  the  Interior  to  lease  for 
the  extraction  of  oil  and  gas  lands  covered 
by  a  right-of-way,  it  would  not  be  regarded 
as  consistent  with  the  public  interest  to 
grant  a  lease  which  would  interfere  with 
the  Hetch  Hetchy  water  supply  and  power 
project  grant  of  Dec.  19,  1913.  53-^25 

The  Secretary  of  the  Interior  has  full 
discretion  to  refuse  to  issue,  under  section 
2(a)  of  the  act  of  Aug.  21,  1935  (49  Stat. 
674),  exchange  leases  for  lands  within 
one  mile  of  a  Naval  Petroleum  Reserve. 

57-520 

The  transmittal  of  a  lease  form  [oil  and 
gas]  for  signature  by  the  applicant  does 
not,  upon  signature  of  the  lease  form  by 
the  applicant,  immediately  operate  to 
prevent  the  Secretary  from  exercising  his 
discretion  to  give  final  approval  or  disap- 
proval to  the  issuance  of  the  lease,  ir- 
respective of  the  preliminary  negotiations. 

57-521 

Preference-right  oil  and  gas  leases  under 
the  act  of  July  29,  1942  (56  Stat.  726,  as 
amended;  30  U.S.C.  226b)  (now  sec.  226, 
1952  ed.),  are  new  leases  and  are  subject 
to  the  discretion  of  the  Secretary  as  to 
whether  they  should  be  issued  at  all.  They 
may,  therefore,  be  subject  to  stipulations 
not  included  in  the  previous  oil  and  gas 
lease.  59-215 

The  determination  whether  lands  which 
are  within  the  scope  of  the  Mineral  Leasing 
Act  for  Acquired  Lands  shall  be  leased  for 
the   development   of   oil   and   gas   is    dis- 


cretionary   with    the    Secretary    of    the 
Interior.  60-238 

The  Mineral  Leasing  Act  for  Acquired 
Lands  merely  grants  to  the  Secretary  of 
the  Interior  a  permissive  power  to  issue 
leases  on  the  lands  that  are  subject  to  the 
act;  and,  therefore,  the  determination  as 
to  whether  lands  of  the  Natchez  Trace 
Parkway  will  or  will  not  be  leased  under 
that  act  is  discretionary  with  the  Secre- 
tary. 60--441 

XV.  DRAINAGE 

In  the  absence  of  proof  that  oil  company 
contracting  with  United  States  under  com- 
pensatory agreement  was  drilling  on  or 
into  Federal  lands,  it  could  not  be  held 
liable  for  drainage  of  gas  prior  to  the 
effective  date  of  the  agreement.        58-523 

The  President  has  implied  authority  to 
take  protective  measures  in  eases  where 
lands  acquired  for  a  specific  public  pur- 
pose are  found  to  contain  oil  and  gas  which 
is  being  drained  by  adjoining  owners, 
which  authority  is  vested  in  the  depart- 
ment or  agency  having  jurisdiction  over 
the  land,  but  may  be  transferred  to  another 
department  by  Executive  order.         58-523 

Where  an  E.O.  No.  9087,  Mar.  5,  1942,  7 
F.R.  1743,  transferred  from  the  War  De- 
partment to  the  Secretary  of  the  Interior 
the  President's  implied  authority  to  protect 
from  drainage  lands  acquired  by  the  War 
Department  for  use  in  straightening  and 
widening  the  Sacramento  River,  these 
lands  are  not  subject  to  the  terms  of  the 
Mineral  Leasing  Act.  The  Secretary  may, 
however,  lease  them  or  enter  into  com- 
pensatory agreements  with  oil  companies 
operating  contiguous  to  them.  Depart- 
ment had  no  authority  to  classify  the  land 
until  after  E.O.  No.  9087  (Mar.  5,  1942,  7 
F.R.  1743)  was  promulgated  pursuant  to 
which  the  Geological  Survey  determined 
the  producing  limits  of  the  field.      58-523 

The  implied  authority  of  the  executive 
branch  of  the  Government  to  take  protec- 
tive measures  where  lands  of  the  United 
States  are  found  to  contain  oil  or  gas 
which  is  being  drained  by  adjoining  land- 
owners, and  where  such  lands  are  not 
subject  to  the  Mineral  Leasing  Act,  is  ap- 
plicable to  the  submerged  coastal  lands. 

60-201 
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XVI.  DRILLING 

The  Department  cannot  validly  approve 
assignments  of  oil  and  gas  leases  on 
allotted  Indian  lands  unless  it  finds  that 
the  leases  are  still  in  effect.  58-12 

Where  drilling  operations  were  com- 
menced during  the  primary  term  of  an  oil 
and  gas  lease,  a  showing  must  be  made 
that  the  drilling  operations  were  in  con- 
formity with  applicable  regulations  in 
order  to  extend  the  lease  beyond  the 
primary  term.  58-12 

XVII.  EXCHANGE  LEASES 

Upon  failure  to  comply  with  the  pro- 
visions of  section  2(a),  as  amended,  of  an 
oil  and  gas  exchange  lease,  after  30  days' 
notice  to  furnish  a  rental  bond,  it  may  be 
canceled  for  such  reason  as  of  the  end  of 
such  period  although  rent  would  otherwise 
thereafter  accrue,  since  the  lease  was  then 
ripe  for  cancellation.  The  demand  under 
section  2(a),  as  amended,  is  only  for  a 
bond  because  that  section  merely  author- 
izes prepayment  of  rent  as  a  substitute  for 
furnishing  a  bond.  Since  there  is  no 
demand  for  rent  as  such,  the  forfeiture, 
being  based  on  another  ground,  bars  the 
collection  of  after  accruing  rent,  in  the 
absence  of  a  lease  provision  preserving 
rental  liability  after  forfeiture.        57-438 

The  Secretary  of  the  Interior  has  full 
discretion  to  refuse  to  issue,  under  section 
2(a)  of  the  act  of  Aug.  21,  1935  (49  Stat. 
674),  exchange  leases  for  lands  within  one 
mile  of  a  Naval  Petroleum  Reserve. 

57-520 
XVIII.  EXTENSIONS 

Where  an  oil  and  gas  lease  involving 
tribal  lands  within  the  Navajo  Indian 
Reservation  was  sold  at  public  auction 
under  the  act  of  May  29,  1924  (43  Stat. 
244),  pursuant  to  an  advertisement  speci- 
fying in  the  language  of  the  act  that  the 
lease  should  be  made  for  a  certain  stated 
period  and  as  much  longer  thereafter  as 
oil  and  gas  is  found  in  paying  quantities, 
development  of  the  lands  and  the  finding  of 
paying  production  were  conditions  prece- 
dent to  any  extension  and  the  Secretary  of 
the  Interior  is  without  authority  to  extend 
the  lease  on  any  other  ground.  53-440 

An  oil  and  gas  lease  made  under  author- 
ity of  section  2  of  the  act  of  May  27,  1908 


(35  Stat.  312),  contained  provisions  that 
it  should  run  for  five  years  from  date  of 
approval,  which  was  Nov.  3,  1920,  "and  as 
much  longer  thereafter  as  oil  or  gas  is 
found  in  paying  quantities  ;"  that  the  lessee 
should  pay  as  royalty  on  each  gas- 
producing  well  $300  per  annum  in  advance, 
to  be  calculated  from  the  date  of  com- 
mencement of  utilization ;  and  that,  if  the 
gas  well  should  prove  unprofitable  com- 
mercially, and  the  lessee  desired  to  retain 
certain  gas-producing  privileges,  he  should 
pay  a  rental  of  $100  per  annum,  in  advance, 
calculated  from  the  date  of  discovery  of 
gas,  on  each  gas-producing  well.  Held, 
That  no  gas  well  having  produced  com- 
mercially since  the  year  1926,  the  mere 
payment  by  the  lessee  of  $100  annually, 
under  the  clause  of  the  lease  which  makes 
provision  for  retention  of  gas-producing 
privileges  in  an  unprofitable  well,  would 
not  operate  to  extend  the  lease  beyond  the 
fixed  or  primary  period  of  five  years,  an 
extension  of  the  lease  requiring,  as  a  pre- 
requisite, production  of  oil  or  gas  in  pay- 
ing quantities.  54-422 

An  oil  and  gas  lease  may  not  be  extended 
beyond  its  primary  term  where  neither 
production  nor  the  completion  of  a  well 
commenced  during  the  primary  term  is 
shown.  58-12 

The  Department  cannot  validly  approve 
assignments  of  oil  and  gas  leases  on  al- 
lotted Indian  lands  unless  it  finds  that  the 
leases  are  still  in  effect.  58-12 

Where  drilling  operations  were  com- 
menced during  the  primary  term  of  an  oil 
and  gas  lease,  a  showing  must  be  made  that 
the  drilling  operations  were  in  conformity 
with  applicable  regulations  in  order  to  ex- 
tend the  lease  beyond  the  primary  term. 

58-12 

As  a  result  of  the  legal  relationship  es- 
tablished by  the  Secretary  of  the  Interior, 
the  assignor  (original  lessee)  and  the  as- 
signee of  a  portion  of  an  oil  and  gas  lease 
hold  segregated  leases  which  for  all  pur- 
poses are  the  same  as  though  they  had  been 
issued  separately,  and  either  lease  will  con- 
tinue beyond  the  initial  term  only  if  oil  or 
gas  is  discovered  and  produced  on  that 
particular  lease.  58-712 

A  lease  of  lands  which  are  partly  within 
a  known  producing  oil  and  gas  structure 
on  the  date  of  the  expiration  of  the  lease 
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is  not  extended  in  its  entirety  under  the 
act  of  Dec.  22, 1943  (57  Stat.  608 ;  30  U.S.C. 
226b),  and  the  act  of  Sept.  27,  1944  (58 
Stat.  755),  even  though  the  lessee  has  paid 
rental  for  the  extended  period  on  the  entire 
lease  at  the  rate  of  $1  per  acre.  Only  that 
part  of  the  lands  which  is  within  a  known 
producing  structure  on  the  date  of  the  ex- 
piration of  the  lease  is  automatically  ex- 
tended by  virtue  of  the  provisions  of  those 
acts.  58-767 

A  lessee  of  an  oil  or  gas  lease  who  is  un- 
certain whether  all  or  any  portion  of  the 
lands  covered  by  his  lease  will  fall  within 
the  known  geologic  structure  of  a  produc- 
ing oil  or  gas  field  on  the  date  of  the  ex- 
piration of  the  lease,  and  is  consequently 
uncertain  whether  to  apply  for  a  new  lease 
under  the  act  of  July  29,  1942  (56  Stat. 
726),  or  to  pay  rental  in  order  to  obtain 
an  extension  of  his  lease  under  the  acts  of 
Dec.  22,  1943  (57  Stat.  608),  and  Sept.  27, 
1944  (58  Stat.  755),  with  respect  to  the 
land  in  question,  may,  in  order  to  protect 
his  rights,  proceed  as  though  the  land  in 
question  fell  within  the  scope  of  both 
sections.  58-767 

In  view  of  the  standard  provision  con- 
tained in  unit  agreements  for  the  consoli- 
dation of  drilling  and  producing  require- 
ments, it  has  been  the  consistent  practice 
of  the  Department  to  treat  as  extended  by 
production  in  the  unit  area  all  unitized  non- 
competitive leases  regardless  of  whether 
or  not  the  leases  may  be  considered  situ- 
ated on  the  known  geologic  structure  of  a 
producing  field.  59-383 

The  departmental  practice  relative  to 
the  extension  of  noncompetitive  leases  by 
unitization  was  in  effect  ratified  by  Con- 
gress in  enacting  the  act  of  Aug.  8,  1946 
(60  Stat.  950).  59-383 

Extensions  granted  to  a  lease  by  the  act 
of  Dec.  22,  1943  (57  Stat.  608),  and  subse- 
quent acts,  do  not  constitute  part  of  the 
primary  term  of  the  lease  within  the  mean- 
ing of  the  provision  for  lease  extension  by 
the  payment  of  compensatory  royalties. 

59-517 

Oil  and  gas  leases  issued  under  section 
17  (60  Stat.  950)  are  entitled  to  the  exten- 
sion granted  by  that  section  upon  the  pay- 
ment of  compensatory  royalties  only  if 
such  payment  is  made  during  the  initial 


5-year  term  of  the  lease,  i.e.,  the  "primary 
term".  59^517 

The  oil  and  gas  lease  extensions  granted 
by  the  acts  of  Sept.  27,  1944  (58  Stat.  755), 
and  Nov.  30,  1945  (59  Stat.  587),  do  not 
constitute  a  part  of  the  primary  term  of 
the  lease  within  the  meaning  of  the  pro- 
vision in  section  17  of  the  Mineral  Leasing 
Act,  as  amended  (60  Stat.  950),  which 
grants  a  2-year  extension  for  leases  which 
are  within  the  known  geologic  structure  of 
a  producing  field  at  the  end  of  their  pri- 
mary term  and  upon  which  drilling  opera- 
tions are  being  prosecuted  on  such 
expiration  date.  59-536 

Nominal  production  of  gas,  under  an  oil 
and  gas  lease  issued  pursuant  to  the  Min- 
eral Leasing  Act,  as  amended,  is  not  suffi- 
cient to  extend  the  lease  beyond  its  primary 
term.  60-260 

Section  1  of  the  act  of  July  29,  1942  (56 
Stat.  726,  57  Stat.  608,  58  Stat.  755,  59  Stat. 
587),  as  amended,  extended  until  Dec.  31, 
1946,  an  oil  and  gas  lease  on  which  a  dis- 
covery of  gas  had  been  made  insofar  as  the 
lease  covered  lands  which  were,  on  the  ex- 
piration of  the  primary  term  of  the  lease, 
within  the  known  geologic  structure  of  a 
producing  oil  or  gas  field.  60-261 

Pursuant  to  section  39  of  the  Mineral 
Leasing  Act,  the  term  of  a  mineral  lease  is 
extended  by  any  period  of  suspension  of 
operations  and  production  that  may  be  in 
effect  under  section  39  during  the  life  of 
the  lease,  irrespective  of  whether  such 
suspension  occurs  during  the  original  term 
fixed  for  the  lease  or  during  the  extended 
term  resulting  from  a  prior  suspension. 

60-408 

An  extension  of  an  oil  and  gas  lease 
granted  by  a  competent  official  of  the  De- 
partment of  the  Interior,  though  based 
upon  an  error  of  law  and  requiring 
cancellation,  segregates  the  land  embraced 
in  the  lease  and  prevents  initiation  of 
rights  by  other  lease  applicants  so  long  as 
it  remains  uncanceled  of  record.      61-116 

Neither  section  17  of  the  Mineral  Leasing 
Act,  as  amended,  which  authorizes  the 
single  extension  of  the  primary  term  of 
noncompetitive  oil  and  gas  leases,  nor  the 
departmental  regulation  issued  pursuant 
thereto  requires  that  rental  for  the  sixth- 
lease  year  accompany  an  application  for  an 
extension  of  the  lease  or  that  it  be  paid 
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before  the  expiration  of  the  primary  term. 

61-228 
A  5-year  extension  of  a  noncompetitive 
oil  and  gas  lease  is  properly  granted  where 
the  application  for  extension  was  filed 
within  90  days  prior  to  the  expiration  of 
the  primary  term  of  the  lease  and  the  sixth- 
year  rental  was  paid  on  the  first  business 
day  following  the  commencement  of  the 
sixth-lease  year.  61-229 

XIX.  FIRST  QUALIFIED  APPLICANT 

A  noncompetitive  oil  and  gas  lease 
which  was  issued  to  a  junior  applicant,  the 
prior  application  having  been  inadvertently 
overlooked,  will  be  canceled  in  order  to 
honor  the  preference  right  to  a  lease  which 
the  prior  applicant  has  under  section  17  of 
the  Mineral  Leasing  Act  (60  Stat.  950). 

60-29 

When  reached  for  processing,  an  oil  and 
gas  lease  application,  which  erroneously 
described  lands  involved  as  having  been 
transferred  to  the  jurisdiction  of  the  De- 
partment of  the  Interior  for  disposition 
of  the  minerals  under  Reorganization  Plan 
No.  3  of  1946,  when  in  fact  the  lands  were 
former  public  domain  patented  with  a 
reservation  of  the  minerals,  and  which  was 
filed  in  the  Washington  office  of  the  Bu- 
reau of  Land  Management  rather  than  in 
the  appropriate  district  land  office  as  re- 
quired by  the  regulations  issued  under  the 
Mineral  Leasing  Act,  was  properly  rejected 
in  favor  of  a  subsequent  application  for 
the  same  lands  which  had  been  filed  in 
the  district  land  office.  60-215 

The  first  qualified  applicant  for  a  non- 
competitive oil  and  gas  lease  on  a  tract 
of  public  land  which  is  outside  any  known 
geological  structure  of  a  producing  field 
does  not,  by  the  submission  of  his  applica- 
tion, acquire  a  vested  right  to  a  lease,  but 
only  an  inchoate  right  to  be  offered  a  lease 
before  one  is  offered  to  a  subsequent  ap- 
plicant in  the  event  that  the  Secretary  of 
the  Interior  decides,  in  his  discretion,  to 
lease  the  land  for  oil  and  gas  develop- 
ment. 60-433 

If  the  Department  determines  that  a 
tract  of  public  land  which  is  not  within  any 
known  geological  structure  of  a  producing 
oil  or  gas  field  will  be  made  available  for 
oil  and  gas  development,  the  Department 
is  under  a  mandatory  duty,  imposed  by 


statute,  to  lease  the  land  to  the  qualified 
person  first  applying  for  it.  [See,  also, 
Charles  D.  Edmonson  et  al.,  overruled  by 
61  I.D.  355.]  61-1 

Where  an  application  for  a  noncompeti- 
tive oil  and  gas  lease  is  defective  because  it 
is  not  supported  by  an  adequate  remittance, 
or  because  it  covers  a  larger  acreage  than 
is  permitted  under  the  departmental  reg- 
ulations, and  the  applicant  cures  the  defect 
prior  to  the  rejection  of  the  application, 
the  application  is  effective  for  priority 
purposes  as  of  the  date  when  the  curative 
action  is  received  by  the  appropriate  of- 
fice of  the  Department.  61-85 

Where  the  preferential  right  of  the  first 
qualified  applicant  to  obtain  a  noncompeti- 
tive oil  and  gas  lease  has  been  lost  by 
abandonment,  it  cannot  be  reestablished 
retroactively  by  administrative  action  to 
the  prejudice  of  third  persons  whose  rights 
have  intervened.  61-103 

An  applicant  for  a  noncompetitive  oil 
and  gas  lease  whose  application  is  rejected 
and  who  fails  to  appeal  within  the  time 
allowed  for  appeal  loses  his  preference 
right  to  a  lease  as  against  a  subsequent 
qualified  applicant  and  is  not  entitled  to 
a  reinstatement  of  his  application  with 
priority  over   the  subsequent  applicant. 

61-355 

Where  an  applicant  files  an  application 
for  an  oil  and  gas  lease  on  acquired  lands 
which  includes  a  tract  of  public  land,  he 
does  not  earn  a  preference  right  to  an  oil 
and  gas  lease  on  that  tract  as  against  an 
applicant  who  files  a  subsequent  proper 
public-domain  application  for  an  oil  and 
gas  lease  on  the  same  tract.  61-367 

If  the  Department  determines  that  a 
tract  of  public  land  which  is  not  within 
any  known  geological  structure  of  a  pro- 
ducing oil  or  gas  field  will  be  made  avail- 
able for  oil  and  gas  development,  the  De- 
partment is  under  a  mandatory  duty,  im- 
posed by  statute,  to  lease  the  land  to  the 
qualified  person  first  applying  for  it. 

61-368 

XX.  FUTURE  AND  FRACTIONAL  INTEREST 
LEASES 

In  view  of  assurances  from  the  Depart- 
ment of  Agriculture  that  that  Department 
interpreted  the  Louisiana  law  of  servi- 
tude   as    being    inapplicable    to    mineral 
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reservations  made  by  vendors  of  land  to 
the  United  States,  and  that  the  Depart- 
ment contracted  for  the  purchase  of  land 
on  the  basis  that  the  vendors  could  reserve 
the  minerals  for  over  10  years  and  assured 
such  vendors  that  such  reservations  would 
be  honored  for  the  full  period,  this  Depart- 
ment will  give  recognition  to  the  mineral 
reservations  for  their  full  period.     59-523 

Under  Louisiana  law  the  reservation  by 
a  vendor  of  mineral  rights  in  lands  sold 
creates  only  a  servitude  in  the  land  which 
is  extinguished  if  not  exercised  by  the 
vendor  within  10  years,  even  though  the 
reservation  is  expressly  made  for  periods 
in  excess  of  10  years.  59-523 

An  amendment  of  a  regulation  govern- 
ing the  issuance  of  future  interest  oil  and 
gas  leases  will  not  be  applied  retroactively 
to  the  detriment  of  one  whose  application 
was  filed  before  the  effective  date  of  the 
amendment  and  to  whom  a  lease  was  there- 
after issued  without  a  requirement  that 
he  comply  with  the  amended  regulation. 

61-346 

XXI.  KNOWN  GEOLOGICAL  STRUCTURE 

The  issuance  through  oversight  of  an  oil 
and  gas  permit  for  prospecting  land  within 
a  producing  oil  field  will  not  compel  a  sub- 
sequent erroneous  classification  of  the  field 
and  the  granting  of  another  permit  for 
prospecting  other  lands  on  the  structure. 

54-192 

The  term  "producing  oil  or  gas  field," 
as  used  in  section  13  of  the  Leasing  Act, 
must  be  construed  to  include  areas  in 
which  there  has  been  production  and  which 
will  continue  to  produce  oil  or  gas,  and  the 
fact  that  there  has  been  a  cessation  of 
production  and  abandonment  of  wells  in 
a  given  field  is  not  of  itself  sufficient  to 
warrant  a  redefinition  of  the  structure  or 
the  revocation  of  the  classification  of  the 
field  in  the  absence  of  a  proper  showing 
persuasive  that  the  area  does  not  in  fact 
contain  valuable  deposits  of  oil  or  gas. 

54-192 

The  defining  of  the  boundaries  of  the 
geological  structures  of  producing  oil  or 
gas  fields,  under  authority  of  section  32  of 
the  Leasing  Act,  is  for  administrative  pur- 
poses and  is  not  a  guaranty  of  geologic 
character.  Accordingly,  such  boundaries 
are  not  to  be  taken  as  absolutely  and  accu- 


rately showing  the  extent  in  each  instance 
of  the  geological  structure  producing  oil  or 
gas,  but  they  may  later  be  extended  or 
reduced  to  accord  with  the  facts.    55-530 

Section  17  of  the  act  of  Feb.  25,  1920,  as 
amended  by  the  act  of  Aug.  21,  1935  (41 
Stat.  437,  49  Stat.  674),  provides  that  all 
lands  subject  to  disposition  under  the  act 
which  are  known  or  believed  to  contain  oil 
or  gas  deposits,  may  be  leased  by  the  Secre- 
tary of  the  Interior  to  the  highest  bidder 
by  competitive  bidding,  but  that  the  per- 
son first  making  application  for  the  lease 
of  any  lands  not  within  any  known  geologic 
structure  of  a  producing  oil  or  gas  field 
shall  be  entitled  to  a  preference  right  over 
others  to  a  lease  of  such  lands  without 
competitive  bidding.  Held:  The  finding 
that  lands  attempted  to  be  leased  without 
competition  are  outside  a  known  structure 
should  be  based  upon  clear  and  convincing 
evidence  and  should  not  be  made  in  the 
face  of  substantial  doubt.  56-354 

Two  persons  filed  respective  applications 
for  an  oil  and  gas  lease  of  East  Timbalier 
Island  and  adjoining  islands  without  com- 
petitive bidding,  under  section  17  of  the  act 
of  Feb.  25,  1920,  as  amended  (41  Stat.  437, 
49  Stat.  674).  Three  months  prior  to  the 
filing  of  the  applications  a  well  was  com- 
pleted at  a  point  915  feet  from  East  Tim- 
balier Island,  was  brought  into  production, 
and  continued  to  produce  until  two  months 
after  such  filing,  when  the  well  clogged 
with  sand,  and  production  temporarily 
ceased  while  the  obstruction  was  being  re- 
moved. Another  well  is  being  constructed 
at  a  distance  of  540  feet  from  the  island. 
The  Director  of  the  Geological  Survey  re- 
ported to  the  Commissioner  of  the  General 
Land  Office  that  the  island  is  within  the 
known  geologic  structure  of  the  Timbalier 
Dome  oil  field.  Held:  The  islands  are 
within  the  known  geologic  structure  of  a 
producing  oil  field  and  must  be  offered  for 
leasing  by  competitive  bidding.         56-354 

An  oil  or  gas  field  which  has  produced  oil 
or  gas  and  is  capable  of  further  production 
is  a  "producing  oil  or  gas  field"  within  the 
meaning  of  section  17  of  the  act  of  Feb.  25, 
1920,  as  amended,  even  though  production 
has  ceased.  56-355 

Section  17  of  the  Mineral  Leasing  Act 
provides  that  lands  which  are  known  or 
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believed  to  contain  oil  or  gas  may  be  leased 
by  the  Secretary  of  the  Interior  by  compet- 
itive bidding,  but  that  the  person,  first 
making  application  for  a  lease  of  lands 
"not  within  the  known  geologic  structure 
of  a  producing  oil  or  gas  field"  shall  be 
entitled  to  a  preference  right  over  others 
to  a  lease  without  competitive  bidding.  An 
application  for  an  oil  and  gas  lease  without 
competitive  bidding  of  East  Timbalier  Is- 
land and  adjoining  islands  off  the  coast  of 
Louisiana  stated  that  the  islands  were  not 
within  the  known  geologic  structure  of  any 
producing  oil  or  gas  field.  Nine  months 
prior  thereto  a  well  was  completed  at  a 
point  915  feet  from  East  Timbalier  Island, 
was  brought  into  production.  It  continued 
to  produce  for  two  months,  when  the  well 
clogged  with  sand  and  production  tempo- 
rarily ceased  while  the  obstruction  was 
being  removed.  Another  well  is  being  con- 
structed at  a  distance  of  540  feet  from  the 
island.  The  Director  of  the  Geological 
Survey  reported  to  the  Commissioner  of 
the  General  Land  Office  that  the  island 
is  within  the  known  geologic  structure  of 
the  Timbalier  Dome  oil  field.  Held:  An 
oil  or  gas  field  which  has  produced  oil  or 
gas  and  is  capable  of  futher  production 
is  a  "producing  oil  or  gas  field"  within  the 
meaning  of  section  17  of  the  act  of  Feb.  25, 
1920,  as  amended,  even  though  production 
has  ceased.  Thus,  even  if  it  be  assumed 
that  at  the  time  of  the  filing  of  the  applica- 
tion for  a  lease  in  this  case,  neither  of  the 
two  wells  may  have  been  producing,  the  is- 
lands are  within  the  known  geologic  struc- 
ture of  a  producing  oil  field  and  cannot  be 
leased  without  competitive  bidding. 

56-390 
Prior  to  the  filing  of  an  application  for 
an  oil  and  gas  lease  under  section  17  of 
the  Mineral  Leasing  Act  without  compet- 
itive bidding,  the  Secretary  of  the  Interior 
had  found  that  the  lands  involved  were 
within  the  known  geologic  structure  of  a 
producing  oil  field  and  should  be  offered 
for  leasing  by  competitive  bidding.  Held: 
As  a  result  of  the  Secretary's  finding  the 
lands  were  withdrawn  from  leasing  ex- 
cept by  competitive  bidding.  Hence  an 
application  filed  thereafter  was  in  any 
event  a  futile  attempt  to  gain  a  preference 


right  over  others  to  a  lease  without  com- 
petitive bidding.  56-391 

Where  the  lands  involved  in  an  applica- 
tion for  an  oil  or  gas  lease  under  the  Min- 
eral Leasing  Act  are  or  are  not  within  the 
known  geologic  structure  of  a  producing 
oil  field  is  judged  as  of  the  time  of  the 
filing  of  the  application.  56-391 

Even  prior  to  discovery,  a  holder  of 
operating  agreements  with  lessees  of  non- 
competitive oil  and  gas  leases  is  chargeable 
with  the  acreage  subject  to  the  agree- 
ments and,  under  section  27  of  the  Mineral 
Leasing  Act  (41  Stat.  437,  448,  as 
amended)  may  not  hold  at  one  time  agree- 
ments with  lessees  covering  in  the  aggre- 
gate more  than  7,680  acres  in  any  one 
State,  or  2,560  acres  within  the  geologic 
structure  of  the  same  producing  oil  or  gas 
field.  The  rule  as  to  a  holder  of  operating 
agreements  with  permittees  (52  L.D.  359) 
distinguished.  59-4 

The  fact  that  the  land  at  the  time  of 
application  is  within  the  known  producing 
structure  of  an  oil  and  gas  field,  and  not 
the  fact  whether  notice  of  designation  has 
been  given  thereof  by  the  filing  of  maps 
and  diagrams  in  the  local  office,  as  pre- 
scribed by  the  oil  and  gas  regulations  (43 
CFR  (1939  ed. ;  sec.  192.6,  1954  Rev.) 
192.3),  determines  the  allowability  of  the 
application.  59-65 

Under  regulations  of  the  Department  (43 
CFR  (1939  ed. ;  sec.  192.6, 1954  ed.)  192.3), 
the  Geological  Survey  performs  the  Secre- 
tary's function  of  determining  the  bound- 
aries of  the  structure  of  an  oil  or  gas  field 
within  the  meaning  of  section  32  of  the 
Mineral  Leasing  Act  (30  U.S.C.  (1952 
ed.)  189),  and  an  inadvertent  listing  of 
land  for  noncompetitive  lease  by  the  Com- 
missioner (Director,  BLM)  or  any  em- 
ployee of  the  Land  Office  is  ineffectual  to 
modify  the  Survey's  determination.  Re- 
definitions by  the  Survey  are  prepared 
formally  and  copies,  together  with  new 
maps  or  diagrams,  forwarded  to  the  Com- 
missioner for  distribution  to  proper  local 
land  offices.  59-65 

It  is  not  the  policy  of  the  Department  to 
redefine  a  geologic  structure  until  all  sands 
or  formations  therein  having  prospective 
value  for  oil  and  gas  have  been  exhausted 
or  proved  barren.  60-62 
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XXII.  LANDS  SUBJECT  TO 

Lands  in  producing  oil  and  gas  fields  or 
covered  by  oil  and  gas  leases  are  not  sub- 
ject to  entry  under  any  of  the  public  land 
laws.  52-620 

Under  the  Department's  instructions  of 
May  1,  1924  (unpublished),  lands  located 
within  one  mile  of  the  exterior  boundaries 
of  Naval  Petroleum  Reserves  Nos.  1  and  3 
are  not  subject  to  filing  under  section  13 
of  the  act  of  Feb.  25,  1920  (41  Stat.  437) . 

54-312 

Where  interests  in  Government  lands  are 
in  the  form  of  agreements  held  by  a  cor- 
poration organized  for  the  operation,  drill- 
ing, or  production  of  lands  held  by  others 
under  oil  and  gas  prospecting  permits,  such 
interests  pass,  by  a  sale  thereof,  unencum- 
bered by  the  acreage  limitations  of  section 
27  of  the  Leasing  Act  of  Feb.  25,  1920  (41 
Stat.  437),  as  amended,  since  such  agree- 
ments create  only  a  potential  interest  in 
any  oil  or  gas  which  may  be  discovered, 
which  interest  may  be  divested  if  the  agree- 
ment is  canceled  or  forfeited  prior  to  the 
discovery  of  oil  or  gas  and  the  resulting 
issuance  of  a  lease.  54-371 

One  who  exercised  a  preferential  right 
to  an  oil  and  gas  lease  under  section  20  of 
the  Leasing  Act  of  Feb.  25,  1920  (41  Stat. 
437),  the  land  being  at  the  time  within 
the  limits  of  a  defined  producing  area, 
and  who  later  surrendered  the  lease,  which 
was  duly  canceled,  is  not  qualified  to  re- 
ceive an  oil  and  gas  prospecting  permit 
for  the  same  land,  since  embraced  within 
the  permit  application  of  another,  even 
though  said  land  has  been  eliminated  from 
the  proven  area  of  the  oil  field  and  become 
subject  to  oil  and  gas  prospecting.     55-530 

The  distance  of  lands  covered  by  lease 
applications  from  a  Naval  Petroleum  re- 
serve is  computed  on  the  basis  of  legal 
subdivisions  of  land  and  not  on  actual 
distance  from  the  boundary  of  the  Reserve. 

57-521 

Where  land  is  granted  by  United  States 
without  reservation  of  oil  and  gas,  applica- 
tions for  lease  on  such  land  under  the  Min- 
eral Leasing  Act  (act  of  Feb.  25,  1920,  41 
Stat.  437,  30  U.S.C.  181,  et  seq.,  as  amend- 
ed) are  properly  denied.  58-522 

Lands  acquired  by  War  Department  for 
specific  public  purpose,  as  distinguished 
from  the  public  domain,  are  not  subject  to 


lease  under  the  Mineral  Leasing  Act,  and 
the  Department  of  the  Interior  has  no 
jurisdiction  over  and  cannot  issue  oil  and 
gas  leases  to  such  lands  even  though  the 
lands  so  acquired  were  at  one  time  part 
of  the  public  domain.  58-523 

A  mining  claimant  of  an  asserted  oil 
placer  claim  who  protests  against  the  is- 
suance of  an  oil  and  gas  lease  on  land 
classified  and  priced  as  coal  land  and 
within  the  boundaries  of  petroleum  re- 
serve, to  sustain  his  allegations  of  a  su- 
perior right  will  be  required  to  show  that 
the  land  possesses  no  value  for  coal  and 
at  the  date  of  the  petroleum  withdrawal 
that  the  claimants  of  the  conflicting  min- 
ing claim,  in  the  absence  of  discovery  of 
mineral  on  that  date,  were  in  diligent 
prosecution  of  work  leading  to  the  dis- 
covery of  oil  or  gas,  which  work  was  con- 
tinued with  diligence  to  discovery.     58-754 

Since  the  Airport  Lease  Act  of  May  24, 
1928  (45  Stat.  728;  49  U.S.C.  211-214,  as 
amended  by  the  act  of  Aug.  16,  1941,  55 
Stat.  621;  49  U.S.C.  211),  grants  only  the 
right  to  the  use  of  the  surface  for  airport 
purposes,  the  Secretary  may  issue  an  oil 
and  gas  lease  on  lands  covered  by  a  pre- 
vious airport  lease.  But  the  oil  and  gas 
lease  must  be  so  conditioned  as  not  to 
impair  the  use  of  the  surface  for  airport 
purposes  under  the  airport  lease.      59-215 

Noncompetitive  oil  and  gas  leases  may 
properly  be  issued  on  lands  within  wild- 
life refuges,  if  those  lands  are  within  unit 
areas  covered  by  a  unit  agreement  and 
both  the  unit  agreement  and  the  lease 
protect  the  refuge  by  prohibiting  oil  and 
gas  prospecting  or  drilling  on  the  refuge 
lands  except  with  the  consent  of  the  Secre- 
tary of  the  Interior.  No  waiver,  suspen- 
sion, or  reduction  of  rentals  would  be 
granted  with  respect  to  such  refuge  lands 
on  any  application  for  such  relief  based 
on  inability  to  prospect  or  drill  on  such 
lands.  But  noncompetitive  leases  will  not 
be  issued  on  lands  necessary  for  the  sanc- 
tuary of  wildlife  if  such  lands  are  not 
within  the  unit  area.  59-309 

Since  an  outstanding  uncanceled  oil  and 
gas  lease  is  not  absolutely  void,  an  oil  and 
gas  lease  application  for  lands  covered  by 
such  lease  is  invalid  and  will  not  be  re- 
ceived until  the  availability  of  the  lands 
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for  further  application  has  been  noted  on 
the  local  land-office  records.  59-371 

An  application  for  a  preference-right 
oil  and  gas  lease  under  the  act  of  July  29, 
1942  (56  Stat.  726),  will  be  rejected  where 
subsequent  to  the  filing  of  the  application 
the  land  involved  has  been  withdrawn  from 
oil  and  gas  leasing.  The  preference  right 
conferred  by  the  act  of  July  29,  1942,  does 
not  give  the  holder  a  vested  right  to  the 
issuance  of  a  lease  but  merely  a  preference 
over  others  to  a  lease  if  a  lease  is  issued. 

59^00 

The  Mineral  Leasing  Act  of  Feb.  25, 1920, 
as  amended  (41  Stat.  437;  30  U.S.C.  181 
et  seq.),  does  not  authorize  the  issuance  of 
oil  and  gas  leases  with  respect  to  the  sub- 
merged lands  below  low  tide  off  the  coasts 
of  the  United  States  and  outside  the  inland 
waters  of  the  States.  60-26 

Applications  for  oil  and  gas  leases  on 
submerged  lands  lying  below  ordinary  low 
watermark  in  the  3-mile  marginal  belt  of 
the  Pacific  Ocean  must  be  denied  because 
such  lands  are  not  subject  to  disposition 
under  the  Mineral  Leasing  Act  of  Feb.  25, 
1920  (41  Stat.  437,  as  amended ;  30  U.S.C. 
181   et  seq.).  60-51 

Applications  for  oil  and  gas  leases  under 
the  Mineral  Leasing  Act  of  Feb.  25,  1920 
(41  Stat.  437,  as  amended;  30  U.S.C.  181 
et  seq.),  on  tidelands  and  lands  which 
underlie  the  inland  waters  of  California 
must  be  denied  because  the  Federal  Gov- 
ernment does  not  claim  to  own  any  inter- 
est in  such  lands.  60-51 

Unless  and  until  an  outstanding  oil  and 
gas  lease  under  the  Mineral  Leasing  Act 
is  relinquished  by  the  lessee  or  canceled 
by  the  Government  and  notation  of  that 
fact  entered  on  land  records  of  the  Depart- 
ment, the  land  under  lease  is  not  subject 
to  disposition  to  others  for  oil  and  gas 
purposes  under  the  terms  of  the  Mineral 
Leasing  Act.  60-101 

The  preference  right  of  a  lessee  to  a  new 
oil  and  gas  lease  under  the  act  of  July  29, 
1942  (56  Stat.  726)  was  not  a  right  as 
against  the  Government,  but  a  right  to 
prior  consideration  over  other  applicants 
if  the  Government  had  decided  to  lease 
the  land  for  a  further  period.  A  with- 
drawal of  the  land  from  appropriation 
prevented  the  exercise  of  the  preference 


right  granted  by  the  act  of  July  29,  1942. 

60-209 

An  oil  and  gas  lease  application  for 
land  patented  more  than  6  years  previ- 
ously without  an  oil  and  gas  reservation, 
despite  a  statutory  requirement  that  such 
a  reservation  be  made,  cannot  be  granted. 

60-240 

When  the  land  sought  in  an  application 
for  a  noncompetitive  oil  and  gas  lease 
is  included  in  a  lease  based  upon  a  prior 
application,  the  application  first  mentioned 
should  be  rejected  and  not  merely  sus- 
pended. 60-462 

The  pendency  of  applications  for  a  non- 
competitive oil  and  gas  lease  on  an  area 
of  land  does  not  bar  the  Department  from 
turning  the  land  over  to  a  military  depart- 
ment for  military  use  and  thus  making 
the  land  unavailable  for  oil  and  gas  leas- 
ing. 60-513 

An  application  for  an  oil  and  gas  lease 
on  land  which  is  subject  to  the  right  of 
another  person  to  have  a  subsisting  oil 
and  gas  lease  on  the  same  land  extended 
is  properly  rejected.  61-101 

An  extension  of  an  oil  and  gas  lease 
granted  by  a  competent  official  of  the  De- 
partment of  the  Interior,  though  based 
upon  an  error  of  law  and  requiring  can- 
cellation, segregates  the  land  embraced 
in  the  lease  and  prevents  initiation  of 
rights  by  other  lease  applicants  so  long 
as  it  remains  uncanceled  of  record. 

61-116 

When  an  oil  and  gas  prospecting  per- 
mit, issued  under  section  13  of  the  Mineral 
Leasing  Act,  expired  by  operation  of  law, 
the  land  embraced  in  that  permit  again 
became  subject  to  location  under  the  min- 
ing laws,  and  remained  so  until  the  filing 
of  an  allowable  application  for  a  permit 
or  lease  under  the  act  or  until  the  land 
was  known  to  be  valuable  for  any  of  the 
minerals  covered  by  that  act.  61-161 

The  act  of  July  17, 1914  (38  Stat.  509,  30 
U.S.C.  121,  124),  which  authorizes  the  is- 
suance of  nonmineral  patents  with  a  reser- 
vation, inter  alia,  of  oil  and  gas  when  the 
land  is  withdrawn,  classified,  or  known 
to  be  valuable  for  those  minerals  permits 
entrymen  "at  any  time  before  final  entry, 
purchase,  or  approval  of  selection  or  loca- 
tion" to  show  that  the  lands  are  in  fact 
nonmineral  in  character  and  thereupon  to 
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receive  a  patent  without  such  a  reserva- 
tion. 61-459 

XXIII.  NONCOMPETITIVE  LEASES 

No  rights  are  initiated  or  conferred  upon 
a  successful  applicant  for  the  land  at  a 
drawing  for  a  noncompetitive  lease  where 
the  offering  was  without  authority.  Notice 
to  such  applicant  of  the  subsequent  offer 
of  the  land  to  competitive  bidding  is  not 
therefore  necessary.  59-65 

Section  17  of  the  Mineral  Leasing  Act,  as 
amended  (30  U.S.C.  (see  also  1952  ed.) 
226),  authorizes  the  Secretary,  in  his  dis- 
cretion, to  lease  lands  known  or  believed 
to  contain  oil  or  gas  only  by  competitive 
bid;  hence  a  notification  to  an  applicant 
that  he  has  been  successful  in  a  drawing 
among  applicants  for  known  oil  lands  in- 
advertently listed  for  noncompetitive  bid 
confers  no  right  upon  him,  and  he  cannot  be 
heard  to  complain  that  the  "lease"  which 
he  does  not  have  must  be  canceled  by  court 
action  in  accordance  with  the  last  sentence 
of  section  17.  59-65 

There  is  no  provision  of  law  or  of  the 
pertinent  regulations  which  requires  that 
an  application  for  a  noncompetitive  oil  and 
gas  lease  must  be  rejected  because  of  the 
failure  of  the  applicant  to  accept  an  offer 
of  a  lease  within  the  time  prescribed  by 
the  issuing  district  land  office  for  such  ac- 
ceptance, and,  accordingly,  the  time  limit 
may  be  waived  in  an  appropriate  case. 

60-434 

When  lease  forms  are  sent  by  registered 
mail  to  a  successful  applicant  for  a  non- 
competitive oil  and  gas  lease,  together  with 
a  notice  from  the  manager  of  the  district 
land  office  that  failure  to  execute  and  re- 
turn the  lease  forms  and  to  make  the  re- 
quired rental  payment  within  a  30-day 
period  of  time  will  result  in  the  rejection 
of  the  application,  and  the  papers  are  re- 
ceived by  the  receptionist  employed  in  the 
applicant's  office,  the  period  specified  for 
the  acceptance  of  the  offer  of  a  lease  begins 
to  run  on  the  date  of  the  receipt  of  the 
papers  in  the  applicant's  office,  irrespective 
of  whether  the  matter  was  brought  to  the 
personal  attention  of  the  applicant. 

60-434 

The  inclusion  in  another  lease  of  land 
sought  in  an  application  for  a  noncompeti- 
tive oil  and  gas  lease  does  not  nullify  such 


application,  but  merely  lays  a  predicate  for 
its  rejection.  60-462 

Where  the  land  sought  in  an  application 
for  a  noncompetitive  oil  and  gas  lease  is 
included  in  a  lease  based  on  a  prior  applica- 
tion, and  such  lease  is  subsequently  relin- 
quished, and  a  lease  is  thereupon  issued  in 
response  to  the  application  first  mentioned, 
the  circumstance  that  this  application 
should  have  been  rejected  during  the  in- 
terim does  not  make  the  lease  void  or 
voidable.  60-462 

As  the  action  of  the  manager  of  a  land 
and  survey  office  in  fixing  a  time  limit  for 
the  execution  of  lease  forms  by  the  suc- 
cessful applicant  for  a  noncompetitive 
oil  and  gas  lease  was  not  required  by  any 
statutory  provision  or  departmental  reg- 
ulation, the  manager's  requirement  could 
be  waived  by  the  head  of  the  Department 
(or  his  delegate),  but  such  a  waiver  would 
be  justified  only  upon  the  basis  of  a  show- 
ing that  compelling  equitable  factors  war- 
rant such  action.  61-58 
It  was  appropriate  for  the  manager  of  a 
land  and  survey  office,  in  transmitting  oil 
and  gas  lease  forms  for  execution  by  a 
person  whose  application  for  a  noncompeti- 
tive oil  and  gas  lease  had  been  approved, 
to  fix  a  time  limit  of  30  days  for  action  by 
the  applicant,  and  to  reject  the  application 
upon  the  applicant's  failure  to  comply  with 
this  requirement.  61-58 
The  determination  as  to  whether  an  ap- 
plication for  a  noncompetitive  oil  and  gas 
lease  covers  public  or  acquired  lands  must 
be  made,  in  a  case  of  a  proper  application, 
from  the  application  itself,  and  not  from 
an  accompanying  letter.  61-232 
Where  departmental  regulations  re- 
quired the  listing  of  other  public-land  oil 
and  gas  interests  in  the  same  State  in  the 
filing  of  an  application  for  a  noncompeti- 
tive lease  on  public  lands,  and  the  listing 
of  similar  acquired-land  interests  in  the 
same  State  with  respect  to  the  filing  of  an 
application  for  such  a  lease  on  acquired 
lands,  the  junior  of  two  conflicting  appli- 
cations, neither  of  which  was  properly 
identified  by  the  caption  or  by  the  citing 
of  statutory  authority  for  such  applica- 
tion, was  reasonably  identifiable  by  its 
listing  of  public-land  interests  as  pertain- 
ing to  public  lands,  and  established,  as  a 
proper  application,  a  preference  right  to  a 


OIL    AND    GAS    LEASES,    XXIII,    XXIV,    XXV 


301 


lease  covering  the  reserved  oil  and  gas 
deposits  in  certain  former  public  land  in 
Mississippi,  the  senior  application  having 
been  defective  in  listing  acquired-land  oil 
and  gas  interests  and  thus  being  reason- 
ably identifiable  as  pertaining  to  acquired 
lands.  61-232 

XXIV.  OPERATING  AGREEMENTS 

An  operating  agreement,  notwithstand- 
ing that  it  may  amount  to  an  assignment 
of  an  oil  and  gas  prospecting  permit,  need 
not  be  submitted  to  the  department  for 
approval  prior  to  discovery.  52-359 

Operating  contracts  in  excess  of  2,560 
acres  on  a  structure,  or  7,680  acres  in  a 
State,  may  be  disposed  of  prior  to  dis- 
covery. 52-359 

The  restriction  in  the  third  proviso  to 
the  act  of  Apr.  30,  1926  (44  Stat.  373), 
which  amended  section  27  of  the  leasing 
act,  against  combinations  in  restraint  of 
trade,  has  reference  only  to  leases,  and  an 
operating  contract,  even  though  it  may  in- 
clude more  than  2,560  acres  on  a  structure, 
or  7,680  acres  in  a  State,  is  not  in  violation 
of  the  laws  of  the  United  States.       52-359 

The  approval  by  the  Secretary  of  the 
Interior  of  operating,  drilling,  or  develop- 
ment contracts  without  regard  to  acreage 
limitations  under  the  fifth  proviso  to  sec- 
tion 27  of  the  leasing  act,  as  amended  by 
the  act  of  Mar.  4,  1931  (46  Stat.  1523), 
leaves  both  the  legal  and  equitable  title 
in  the  permittee  or  lessee  and  makes  him 
chargeable  with  the  full  acreage  involved. 

53-646 

Where  interests  in  Government  lands 
are  in  the  form  of  agreements  held  by  a 
corporation  organized  for  the  operation, 
drilling,  or  production  of  lands  held  by 
others  under  oil  and  gas  prospecting  per- 
mits, such  interests  pass,  by  a  sale  thereof, 
unincumbered  by  the  acreage  limitations  of 
section  27  of  the  Leasing  Act  of  Feb.  25, 
1920  (41  Stat.  437),  as  amended,  since 
such  agreements  create  only  a  potential  in- 
terest in  any  oil  or  gas  which  may  be 
discovered,  which  interest  may  be  di- 
vested if  the  agreement  is  canceled  or 
forfeited  prior  to  the  discovery  of  oil  or 
gas  and  the  resulting  issuance  of  a  lease. 

54-371 

The  approval  by  the  Secretary  of  the 
Interior    of    an    agreement    between    the 


lessee  and  an  operator  does  not  give  rise 
to  a  contractual  relationship  between  the 
United  States  and  the  operator  or  create 
any  privity  of  contract  between  the  United 
States  and  the  operator  even  though  the 
agreement  binds  the  operator  to  fulfill  the 
lessee's  obligation  under  the  lease. 

58-661 

Even  prior  to  discovery,  a  holder  of 
operating  agreements  with  lessees  of  non- 
competitive oil  and  gas  leases  is  charge- 
able with  the  acreage  subject  to  the 
agreements  and,  under  section  27  of  the 
Mineral  Leasing  Act  (41  Stat.  437,  448) ,  as 
amended,  may  not  hold  at  one  time  agree- 
ments with  lessees  covering  in  the  aggre- 
gate more  than  7,680  acres  in  any  one 
State,  or  2,560  acres  within  the  geologic 
structure  of  the  same  producing  oil  or  gas 
field.  The  rule  as  to  to  a  holder  of  op- 
erating agreements  with  permittees  (52 
L.D.  359)  distinguished.  59-4 

The  Department  is  prohibited,  by  section 
27  of  the  Mineral  Leasing  Act  as  amended 
(41  Stat.  437),  from  promulgating  a  regu- 
lation permitting  unlimited  acreage  hold- 
ings prior  to  discovery  by  an  operator  who 
has  operating  agreements  with  lessees  of 
noncompetitive  oil  and  gas  leases.      59-5 

In  computing  the  acreage  to  be  charged 
against  the  holder  of  operating  rights  lim- 
ited to  deep  sands  underlying  an  oil  and 
gas  lease,  the  Department  will  not  consider 
the  sands,  horizons,  or  the  depth  or  cubic 
content  of  the  interest  embraced  but  will 
look  only  to  the  areal  extent  of  such  deep 
sands.  59-326 

XXV.  PATENTED  OR  ENTERED  LANDS 

Where  land  had  been  withdrawn  as 
mineral  land  before  it  was  patented  and 
the  United  States  retained  the  mineral 
rights  in  patenting  the  land,  the  owner  of 
the  surface  has  no  preference  right  to  a 
mineral  lease  under  section  20  of  the  Min- 
eral Leasing  Act.  60-109 

Where  land  was  patented  under  the 
Stock-Raising  Homestead  Act,  which  re- 
served the  minerals  to  the  United  States, 
the  owner  of  the  surface  has  no  preference 
right  to  a  mineral  lease  under  section  20 
of  the  Mineral  Leasing  Act  (41  Stat.  437). 

60-109 

An  entryman  or  patentee  of  the  surface 
title  to  land  under  the  Stock-Raising  Home- 
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stead  Act  of  Dec.  29,  1916  (43  U.S.C.  291), 
does  not  have  a  preference  right,  over  prior 
applicants,  to  a  lease  under  section  20  of 
the  Mineral  Leasing  Act  of  Feb.  25,  1920 
(30  U.S.C.  229).  60-167 

Section  20  of  the  Mineral  Leasing  Act 
does  not  grant  a  preference  right  to  any 
entryman  or  patentee  whose  rights  as  such 
were  initiated  after  the  enactment  of  that 
act.  60-167 

Since  the  public  lands  in  the  Oklahoma 
panhandle  south  of  the  Cimarron  base  line 
were  subject  to  homestead  settlement,  any 
person  who  can  show  compliance  with  the 
Federal  laws  and  regulations  covering  the 
establishment  prior  to  1920,  and  continuous 
maintenance  thereafter,  of  settlement  un- 
der the  homestead  laws,  would  have  settle- 
ment rights  which  could  be  made  the  basis 
for  a  claim  to  a  preference-right  oil  and  gas 
lease  under  section  20  of  the  Mineral  Leas- 
ing Act  (41  Stat.  437) .  The  fact  that  such 
person  had  previously  mistakenly  claimed 
the  lands  as  grantee  of  the  State  of  Texas 
does  not  impair  his  rights,  whatever  they 
may  be,  under  the  homestead  and  mineral- 
leasing  laws.  60-184 

Where  land  was  patented  under  the 
Stock-Raising  Homestead  Act,  which  re- 
quires that  the  minerals  be  reserved  to 
the  United  States,  the  owner  of  the  sur- 
face has  no  preference  right  to  an  oil  and 
gas  lease  under  section  20  of  the  Mineral 
Leasing  Act.  61-101 

XXVI.  PREFERENCE  RIGHT  LEASES 

Section  20  of  the  leasing  act  does  not 
confer  a  preference  right  to  an  oil  and 
gas  prospecting  permit  upon  one  who  is 
allowed  to  make  a  surface  entry  subject 
to  the  provisions  of  the  act  of  July  17, 
1914  (38  Stat.  509),  as  a  reward  for  a 
successful  contest  initiated  after  the  in- 
clusion of  the  land  within  the  reserve, 
notwithstanding  that  the  contested  entry 
was  made  prior  to  the  withdrawal.     52-63 

As  used  in  sections  13  and  14  of  the 
Mineral  Leasing  Act  of  Feb.  25,  1920  (41 
Stat.  437),  the  expressions  "compact"  and 
"reasonably  compact"  relate  to  squares,  so 
that,  to  be  "compact",  the  selection  of  pri- 
mary lease  acreage  must  be  in  the  form 
of  a  square  wherever  possible,  and  where 
that  is  not  possible,  a  rectangle  or  ap- 
proximate rectangle  approaching  as  nearly 


as  possible  a  square  in  dimensions  would 
conform    to    the    statutory    requirement. 

54-338 

Where  the  land  embraced  in  a  permit 
is  composed  of  two  or  more  incontiguous 
tracts,  the  permittee  should  be  required 
first  to  choose  the  tract  from  which  acre- 
age for  primary  lease  is  desired,  and  he 
should  be  required  to  make  his  entire 
selection  for  a  lease,  insofar  as  possible, 
from  the  chosen  tract.  When  the  area  of 
the  chosen  tract  is  exhausted  the  permittee 
should  be  required  to  select  any  additional 
acreage  to  which  he  is  entitled  from  the 
permitted  tract  nearest  thereto,  taking  first 
the  portion  thereof  nearest  to  the  first 
chosen  tract.  If  the  permittee  is  entitled 
to  lease  for  additional  acreage  after  two 
tracts  have  been  exhausted,  he  should  be 
required  to  select  such  additional  acreage 
from  the  tract  second  nearest  to  the  first 
chosen  tract,  then  from  the  tract  third 
nearest,  and  so  forth.  54-338 

If  a  lease  or  leases  issue  under  section  27 
for  the  area  of  a  permit  included  in  an  ap- 
proved unit  plan,  the  subsequent  discovery 
on  such  leasehold  within  the  unit  area  of 
a  valuable  deposit  will  not  constitute, 
under  section  14,  a  proper  basis  for 
issuance  of  a  lease  or  leases  for  the  area 
of  the  permit  not  included  in  the  plan. 

56-174 

The  inclusion  of  an  entire  permit  area 
in  an  approved  unit  plan  does  not  author- 
ize the  issuance  of  a  lease  or  leases  there- 
for if,  although  production  has  been  ob- 
tained within  the  unit  area,  no  part  of 
such  permit  area  has  been  proved,  by  dis- 
covery and  reasonable  geologic  inference 
therefrom,  to  be  within  the  probable  pro- 
ductive area.  56-174 

The  inclusion  of  an  entire  permit  area  in 
an  approved  plan  for  a  unit  area,  part  of 
which  is  producing,  and  determination  that 
part  of  the  permit  area  is  within  the  prob- 
able productive  limits  of  the  unit  area, 
authorizes  the  issuance  of  a  lease  or  leases 
for  all  of  such  permit.  56-174 

The  inclusion  of  an  entire  permit  area  in 
an  approved  unit  plan,  under  the  amenda- 
tory act  of  Mar.  4,  1931,  does  not  author- 
ize the  issuance  of  a  lease  or  leases  therefor 
if  no  part  of  the  unit  area  subject  to  the 
plan  has  been  proved  productive  of  oil  or 
gas.  56-174 
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The  phrase  "issue  a  lease  for  the  area  of 
the  permit  so  included  in  said  plan  without 
further  proof  of  discovery"  does  not  author- 
ize the  issuance  of  a  lease  at  5  percent  and 
another  lease  at  not  less  than  12y2  percent 
royalty  as  provided  in  section  14  of  the 
Mineral  Leasing  Act.  56-174 

If  one  portion  of  the  area  covered  by  a 
permit  has  been  included  in  a  unit  plan  for 
the  development  and  operation  of  a  produc- 
ing field  of  which  it  is  a  part  and  another 
portion  has  not,  the  permit  area  is,  in  effect, 
split  up  into  two  independent  entities.  The 
nonunitized  portion  should  be  treated  as  if 
it  alone  comprised  the  entire  area  of  a 
permit  issued  under  section  13  and  entitled, 
on  proof  of  discovery,  to  primary  and  sec- 
ondary leases  under  section  14.  The  unit- 
ized portion  becomes  entitled  to  a  lease 
under  section  27  at  a  royalty  to  be  fixed 
by  agreement  between  the  Secretary  and 
the  permittee,  or  by  the  Secretary,  pursu- 
ant to  authority  vested  in  him,  by  stipula- 
tion. The  Secretary,  in  the  lease  issued 
under  section  27,  may  fix  a  single  flat  rate 
or  several  rates  applicable  to  different 
parts  of  the  leased  area  as  he  sees  fit.  He 
may  also  divide  the  lease  into  two  com- 
ponent parts  analogous  to  primary  and 
secondary  leases  under  section  14 ;  but  he 
is  not  required  to  do  so.  56-175 

Statutory  provisions  granting  preference 
rights  to  oil  and  gas  leases  are  construed 
strictly  in  favor  of  a  denial  of  the  right 
where  a  case  is  not  clearly  within  the  scope 
of  such  provision.  58-766 

A  lessee  of  an  oil  or  gas  lease  who  is 
uncertain  whether  all  or  any  portion  of 
the  lands  covered  by  his  lease  will  fall 
within  the  known  geologic  structure  of  a 
producing  oil  or  gas  field  on  the  date  of  the 
expiration  of  the  lease,  and  is  consequently 
uncertain  whether  to  apply  for  a  new  lease 
under  the  act  of  July  29,  1942  (56  Stat. 
726),  or  to  pay  rental  in  order  to  obtain  an 
extension  of  his  lease  under  the  acts  of 
Dec.  22,  1943  (57  Stat.  608),  and  Sept.  27, 
1944  (58  Stat.  755),  with  respect  to  the 
land  in  question,  may,  in  order  to  protect 
his  rights,  proceed  as  though  the  land  in 
question  fell  within  the  scope  of  both 
sections.  58-767 

Section  1  of  the  act  of  July  29,  1942 
(56  Stat.  726;  30  U.S.C.  226b),  grants  a 
preference  right  to  a  new  lease  only  with 


respect  to  that  portion  of  the  lands  which 
is  outside  a  known  producing  structure 
on  the  date  of  the  expiration  of  the  lease. 

58-767 

A  letter  applying  for  a  preference  right 
to  a  new  lease  under  the  act  of  July  29, 
1942  (56  Stat.  726;  30  U.S.C.  226b)  (now 
sec.  226,  1952  ed.),  which  was  received 
by  the  register  on  Jan.  3,  1944,  but  al- 
legedly mailed  and  postmarked  on  Dec.  29, 
1943,  held  not  to  have  been  filed  on  time 
in  a  case  in  which  the  old  lease  expired  on 
Dec.  31,  1943.  Under  the  statute,  the 
holder  of  a  lease  was  given  a  preference 
right  to  a  new  lease  "if  he  shall  file  an 
application  therefor  within  ninety  days 
prior  to  the  date  of  the  expiration  of  the 
lease."  A  paper  is  filed  only  at  the  time 
when  actually  delivered  to  and  received 
by  the  office,  not  when  it  could  have 
reached  the  office  in  the  regular  course  of 
the  mails.  It  is,  therefore,  immaterial 
whether  or  not  there  was  unusual  delay 
in  the  delivery  of  the  letter.  59-41 

Preference-right  oil  and  gas  leases  under 
the  act  of  July  29,  1942  (56  Stat.  726,  as 
amended;  30  U.S.C.  226b),  (now  sec.  226, 
1952  ed.),  are  new  leases  and  are  subject 
to  the  discretion  of  the  Secretary  as  to 
whether  they  should  be  issued  at  all. 
They  may,  therefore,  be  subject  to  stipula- 
tions not  included  in  the  previous  oil  and 
gas  lease.  59-215 

An  application  for  a  preference-right 
oil  and  gas  lease  under  the  act  of  July  29', 
1942  (56  Stat.  726),  will  be  rejected  where 
subsequent  to  the  filing  of  the  application 
the  land  involved  has  been  withdrawn 
from  oil  and  gas  leasing.  The  preference 
right  conferred  by  the  act  of  July  29,  1942, 
does  not  give  the  holder  a  vested  right  to 
the  issuance  of  a  lease  but  merely  a  pref- 
erence over  others  to  a  lease  if  a  lease 
is  issued.  59-400 

One  who  has  a  preference  right  to  the 
issuance  of  an  oil  and  gas  lease  does  not 
have  a  leasehold  interest  or  a  right  to 
receive  a  lease,  but  merely  a  right  to  have 
his  timely  application  preferred  over  others 
in  the  event  that  the  United  States  deter- 
mines upon  a  further  leasing  of  the  same 
oil  and  gas  lands  at  that  time.  Such  a 
preference  right  is  subject  to  be  defeated 
by  the  occurrence  of  any  event  which  might 
operate  to  make  the  lands  unavailable  for 
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such  further  leasing  or  which  might  render 
the  applicant  incompetent  to  receive  the 
lease.  59-406 

Where  a  preference-right  oil  and  gas 
lease  applicant,  who  was  a  citizen  of  the 
United  States,  died  while  his  application 
was  pending,  leaving  as  heirs  only  non- 
resident aliens  who  assented  to  an  assign- 
ment by  the  decedent's  American  executor 
of  all  their  interests  in  the  lease  and  ap- 
plication to  a  Delaware  corporation,  a 
request  that  the  lease  be  issued  to  the 
estate  of  the  decedent  and  that  the  assign- 
ment to  the  Delaware  corporation  be  con- 
currently approved  was  properly  rejected. 

59-412 

One  who  has  a  preference  right  to  the 
issuance  of  an  oil  and  gas  lease  does  not 
have  a  leasehold  interest  or  a  right  to 
receive  a  lease,  but  merely  a  right  to  have 
his  timely  application  preferred  over 
others  in  the  event  that  the  United  States 
determines  upon  a  further  leasing  of  the 
same  oil  and  gas  lands  at  that  time.  Such 
a  preference  right  is  subject  to  be  defeated 
by  the  occurrence  of  any  event  which 
might  operate  to  make  the  lands  unavail- 
able for  such  further  leasing  or  which 
might  render  the  applicant  incompetent 
to  receive  the  lease.  59-412 

The  Department  cannot  condone  the  ob- 
taining of  an  oil  and  gas  lease  by  a  party 
in  trust  for  others  without  a  full  prior 
disclosure  of  all  parties  having  a  beneficial 
interest  in  the  lease  and  a  showing  of 
their  qualifications  to  hold  such  interests. 
However,  where  the  existence  of  the  trust 
has  been  collaterally  revealed  to  the  De- 
partment in  other  proceedings  and  no 
fraudulent  intent  to  violate  the  law  ap- 
pears to  have  existed,  the  parties  were 
qualified,  and  the  lease  has  expired,  the 
Department  will  not  deny  a  preference- 
right  application  by  the  parties  for  a  new 
lease  based  upon  the  expired  lease.    59-481 

Where  land  had  been  withdrawn  as  min- 
eral land  before  it  was  patented  and  the 
United  States  retained  the  mineral  rights 
in  patenting  the  land,  the  owner  of  the 
surface  has  no  preference  right  to  a  min- 
eral lease  under  section  20  of  the  Mineral 
Leasing  Act  (41  Stat.  437).  60-109 

Where  land  was  patented  under  the 
Stock-Raising  Homestead  Act,  which  re- 
served the  minerals  to  the  United  States, 


the  owner  of  the  surface  has  no  preference 
right  to  a  mineral  lease  under  section  20 
of  the  Mineral  Leasing  Act  (41  Stat.  437). 

60-109 

The  Secretary  must  recognize  a  pref- 
erence-right application  for  an  oil  and  gas 
lease  which  complies  with  the  provisions 
of  section  1  of  the  act  of  July  29,  1942  (56 
Stat.  726,  as  amended;  30  U.S.C.  226b), 
and  the  applicable  regulations  (43  CFR 
192.14d),  and  issue  an  oil  and  gas  lease 
to  the  applicant.  60-158 

An  entryman  or  patentee  of  the  surface 
title  to  land  under  the  Stock-Raising 
Homestead  Act  of  Dec.  29, 1916  (43  U.S.C, 
1946  ed.,  291),  does  not  have  a  preference 
right,  over  prior  applicants,  to  a  lease 
under  section  20  of  the  Mineral  Leasing 
Act  of  Feb.  25,  1920  (30  U.S.C,  1946  ed., 
229).  60-167 

Section  20  of  the  Mineral  Leasing  Act 
does  not  grant  a  preference  right  to  any 
entryman  or  patentee  whose  rights  as  such 
were  initiated  after  the  enactment  of  that 
act.  60-167 

Since  section  17  of  the  Mineral  Leasing 
Act  specifically  provides  the  methods  for 
issuing  oil  and  gas  leases  on  lands  within 
a  known  geologic  structure  of  a  producing 
oil  or  gas  field,  the  Secretary  of  the  In- 
terior is  not  authorized,  under  his  general 
authority  over  minerals  in  the  public 
lands,  to  award  a  preference-right  oil  and 
gas  lease,  except  as  provided  in  the  Min- 
eral Leasing  Act.  60-184 

Section  20  of  the  Mineral  Leasing  Act 
does  not  apply  to  those  whose  rights  as 
patentees  or  entrymen  originated  after 
Feb.  25,  1920  (41  Stat.  437),  or  to  those 
whose  rights  as  assignees  originated  after 
Jan.  1,  1918.  Consequently,  a  person  who 
acquired  the  surface  title  to  the  public 
lands  in  the  Oklahoma  panhandle  south 
of  the  Cimarron  base  line  by  a  patent  un- 
der the  act  of  Aug.  7,  1946  (60  Stat.  872), 
is  not  eligible  to  claim,  on  the  basis  of  that 
surface  title,  the  benefits  of  section  20. 

60-184 

The  preference  right  of  a  lessee  to  a 
new  oil  and  gas  lease  under  the  act  of  July 
29,  1942  (56  Stat.  726),  was  not  a  right 
as  against  the  Government,  but  a  right  to 
prior  consideration  over  other  applicants  if 
the  Government  had  decided  to  lease  the 
land  for  a  further  period.     A  withdrawal 
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of  the  land  from  appropriation  prevented 
the  exercise  of  the  preference  right  granted 
by  the  act  of  July  29,  1942.  60-209 

A  leaseholder  who  made  timely  applica- 
tion for  a  new  lease  under  section  1  of 
the  act  of  July  29,  1942  (56  Stat.  726,  57 
Stat.  608,  58  Stat.  755,  59  Stat.  587,  as 
amended),  is  entitled  to  have  his  applica- 
tion acted  upon.  60-261 

In  order  to  qualify  for  a  preference-right 
oil  and  gas  lease  under  section  1  of  the  act 
of  July  29,  1942  (60  Stat.  950,  958),  the 
holder  of  the  base  lease  must  have  main- 
tained it  in  good  standing. 

Where  the  fifth  year's  rental  on  the  base 
lease  is  payable  in  advance  but  remains 
unpaid  at  the  time  of  the  expiration  of  the 
lease,  such  a  lease  is  not  in  good  standing 
and  cannot  be  the  basis  for  the  issuance  of 
a  preference-right  lease  under  section  1 
of  the  act  of  July  29,  1942. 

This  Department  cannot  waive  a  statu- 
tory requirement  respecting  the  issuance  of 
a  preference-right  oil  and  gas  lease. 

60-425 

To  obtain  a  preference-right  oil  and  gas 
lease  under  section  1  of  the  act  of  July  29, 
1942  (56  Stat.  726),  lessee  must  comply 
with  regulations  in  force  at  the  time  when 
he  files  his  preference-right  application. 

61-51 

Where  a  regulation  requires  that  a  pref- 
erence-right application  for  an  oil  and  gas 
lease  be  filed  on  a  specified  form,  a  letter 
from  a  lessee  expressing  an  intention  to 
exercise  the  preference  right  does  not  es- 
tablish a  predicate  for  the  issuance  of  a 
preference-right  lease.  61-51 

The  Department  is  not  authorized  to 
extend  the  time  for  filing  an  application 
for  a  preference-right  oil  and  gas  lease 
under  the  act  of  July  29,  1942  (56  Stat. 
726),  beyond  the  date  of  the  expiration  of 
the  base  lease.  61-55 

Where  the  base  oil  and  gas  lease  expires 
on  a  nonbusiness  day,  an  application  for 
a  new  preference-right  lease  filed  on  the 
first  day  thereafter  that  the  land  office  is 
open  for  business  cannot  be  regarded  as 
timely  filed.  61-55 

Where  the  surface  of  a  desert-land  entry 
held  by  an  entryman  who  is  entitled  to  a 
preference  right  under  section  20  of  the 
Mineral  Leasing  Act  is  taken  as  a  per- 
petual easement  pursuant  to  a  condem- 
656477—63     vol.  52 21 


nation  suit,  the  entryman  does  not  thereby 
lose  his  preference  right.  61-332 

XXVII.  PRODUCTION 

Operating  Regulations  to  govern  the  pro- 
duction of  oil  and  gas.  Acts  of  Feb.  25, 
1920,  June  4,  1920,  and  Mar.  4,  1923.  July 
1,  1926.  Supplemented,  April  23,  1928 
(52-353).  52-1 

Where  an  oil  and  gas  lease  has  been 
divided  by  approved  assignments,  the 
several  portions  become  for  all  purposes 
separate  leases,  and  the  discovery  and  pro- 
duction of  oil  or  gas  on  one  area  does  not 
inure  to   the  benefit  of  any  other   area. 

60-236 

Nominal  production  of  gas,  under  an  oil 
and  gas  lease  issued  pursuant  to  the  Min- 
eral Leasing  Act,  as  amended,  is  not  suf- 
ficient to  extend  the  lease  beyond  its  pri- 
mary term.  60-260 

XXVIII.  REINSTATEMENT 

One  who  exercised  a  preferential  right 
to  an  oil  and  gas  lease  under  section  20  of 
the  Leasing  Act  of  Feb.  25,  1920  (41  Stat. 
437),  the  land  being  at  the  time  within 
the  limits  of  a  defined  producing  area,  and 
who  later  surrendered  the  lease,  which 
was  duly  canceled,  is  not  qualified  to  re- 
ceive an  oil  and  gas  prospecting  permit 
for  the  same  land,  since  embraced  within 
the  permit  application  of  another,  even 
though  said  land  has  been  eliminated  from 
the  proven  area  of  the  oil  field  and  become 
subject  to  oil  and  gas  prospecting.     55-530 

An  operator  who  fails  to  show  any  actual 
expenditure  of  money  or  effort  in  the  de- 
velopment of  leased  land  cannot  be  re- 
garded as  having  such  equities  in  the  land 
as  to  justify  reinstatement  of  the  lease 
after  cancellation.  58-662 

An  oil  and  gas  application  which,  al- 
though validly  filed,  was  twice  rejected 
need  not  be  reinstated  where  no  appeals 
were  filed,  the  case  was  twice  "finally" 
closed,  and  there  are  no  extraordinary  cir- 
cumstances or  equities  outweighing  the 
need  for  drawing  the  line  of  finality  in 
such  cases.  59-371 

Where  lands  involved  were  included  in 
an  airport  lease  as  of  the  time  of  filing  of 
a  rejected  oil  and  gas  lease  application, 
petition  for  reinstatement  of  the  applica- 
tion is  denied  since  the  airport  lease  did 
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not  constitute  a  "withdrawal,"  a  portion 
of  the  lands  involved  is  still  covered  by  the 
airport  lease,  and  the  petition  for  rein- 
statement was  not  filed  before  the  portion 
of  lands  no  longer  under  the  airport  lease 
became  open  to  filing  by  the  general  public 
(43  CFR  191.15).  60-138 

In  a  case  where  lease  forms,  together 
with  a  notice  that  they  should  be  executed 
within  30  days,  were  accepted  from  the 
postal  service  at  an  applicant's  address  by 
the  applicant's  mother  as  his  agent,  the 
fact  that  she  failed  to  call  the  documents 
to  the  applicant's  attention  during  the 
period  of  time  prescribed  for  action  by  him 
would  not  warrant  the  waiver  of  the  time 
limit  and  the  reinstatement  of  the  appli- 
cation after  it  had  been  rejected  because 
of  the  failure  of  the  applicant  to  act  with- 
in the  prescribed  time  limit.  61-58 

An  applicant  for  a  noncompetitive  oil 
and  gas  lease  whose  application  is  rejected 
and  who  fails  to  appeal  within  the  time 
allowed  for  appeal  loses  his  preference 
right  to  a  lease  as  against  a  subsequent 
qualified  applicant  and  is  not  entitled  to  a 
reinstatement  of  his  application  with 
priority  over  the  subsequent  applicant. 

61-355 

Where  an  applicant  for  a  public-land  oil 
and  gas  lease  acquiesces  in  an  erroneous 
determination  by  a  Bureau  official  that  his 
application  covers  acquired  lands  and  in 
the  processing  of  his  application  as  one  for 
an  acquired-land  lease,  and  action  on  his 
case  as  a  public-land  application  is  closed, 
he  will  not  be  granted  a  reinstatement  of 
his  application  as  a  public-land  application 
where  the  land  has  been  leased  to  an  in- 
tervening applicant  pursuant  to  a  proper 
public-land-lease  application.  61-368 

XXIX.  RELINQUISHMENTS 

Default  in  the  payment  of  rent  is  not, 
under  the  provisions  of  the  lease,  a  sur- 
render or  evidence  of  an  intention  to  sur- 
render the  lease.  The  cancellation  of  the 
lease  by  the  Secretary  of  the  Interior  after 
a  30-day  period  of  default  in  payment  of 
yearly  rent  following  notice  to  lessee  of 
default  does  not  excuse  the  lessee  from 
payment  of  rent  due  and  payable  in  ad- 
vance on  the  first  day  of  the  term. 

57-216 


Mere  mailing  of  surrender  of  oil  and  gas 
lease  is  insufficient  to  stop  accrual  of  rent ; 
the  Department  must  receive  the  relin- 
quishment prior  to  due  date  of  rental,  but 
may  make  a  compromise  settlement  under 
act  of  July  29,  1942  (56  Stat.  726),  where 
financially  beneficial  to  United  States  or 
where  lessee's  financial  resources  are 
limited.  58-125 

XXX.  RENEWALS 

The  departmental  regulation  which  pro- 
vides that  holders  of  20-year  oil  and  gas 
leases  who  desire  to  renew  such  leases 
should  file  applications  for  renewal  within 
certain  time  limits  will  be  waived  in  the 
case  of  a  tardy  application,  where  it  ap- 
pears that  several  wells  have  been  drilled 
on  the  leasehold,  other  investments  have 
been  made  in  the  lease,  and  efforts  have 
been  made  to  resume  operations  on  the 
lease.  61-120 

XXXI.  RENTALS 

The  phrase  "rental  paid  for  any  one  year 
to  be  credited  against  the  royalties  as  they 
accrue  for  that  year",  contained  in  sections 
14  and  17  of  the  leasing  act,  may  be  con- 
strued as  meaning  "credited  against  the 
Government's  share  as  it  arises  or  grows 
for  that  year."  53-512 

Regulations  of  Mar.  3,  1933,  suspension 
of  annual  payments  of  rental  under  coal, 
oil,  and/or  gas  leases  (Cir.  No.  1294). 

54-181 

Instructions  of  Sept.  12,  1933,  governing 
payment  of  rentals  and  royalties  under  oil 
and  gas  leases  and  permits  (Order  No. 
678)  (all  conflicting  regulations  modified). 

54-288 

Regulations  of  Nov.  14,  1934,  in  re  sus- 
pension of  annual  payments  of  rental  un- 
der coal,  oil,  and  gas  leases — act  of  Feb.  9, 
1933  (47  Stat.  798)  amending  act  of  Feb. 
25,  1920  (41  Stat.  437)  (Cir.  No.  1341, 
amending  Cir.   No.   1294,   54  I.D.   181). 

55-67 

If  a  lease  or  leases  issue  under  sections 
14  and  27,  the  lessees  are  entitled  to  rental 
relief  under  the  provisions  of  the  act  of 
Feb.  9,  1933,  where  none  of  the  lands 
included  within  the  "unit"  area  are  within 
the  "primary"  or  "participating"  area  and 
to  which  no  production  is  allocated  under 
the  unit  agreement.  56-174 
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If  a  unitized  lease  is  situated  partly  in- 
side and  partly  outside  a  "participating 
area,"  the  lessee  is  not  entitled  to  rental 
relief  under  the  provisions  of  section  39 
(act  of  Feb.  9,  1933)  for  the  portion 
of  his  lease  to  which  no  production  is  al- 
located under  the  unit  agreement.  If  only 
a  portion  of  a  lease  is  unitized,  the  lessee 
is  not  entitled  to  rental  relief  under  the 
provisions  of  section  39  for  the  remaining 
ununitized  portion  of  the  lease  during  a 
period  of  approved  suspension  of  opera- 
tions and  production  applicable  to  all  or 
part  of  the  unitized  portion.  The  unitized 
and  ununitized  portions  cannot  be  con- 
sidered, in  effect,  as  separate  leases  in  de- 
termining the  application  of  section  39. 

56-174 

Rentals  on  Alaska  leases  may  be  waived, 
in  the  discretion  of  the  Secretary,  under 
the  proviso  clause  of  section  22  of  the  Min- 
eral Leasing  Act  of  1920.  57-102 

Section  17  of  the  Mineral  Leasing  Act, 
as  amended,  does  not  apply  to  Alaska  leases 
insofar  as  it  prohibits  waiver,  suspension, 
or  reduction  of  rental  payments  on  oil  and 
gas  leases.  57-102 

Default  in  the  payment  of  rent  is  not, 
under  the  provisions  of  the  lease,  a  sur- 
render or  evidence  of  an  intention  to  sur- 
render the  lease.  The  cancellation  of  the 
lease  by  the  Secretary  of  the  Interior  after 
a  30-day  period  of  default  in  payment  of 
yearly  rent  following  notice  to  lessee  of 
default,  does  not  excuse  the  lessee  from 
1  payment  of  rent  due  and  payable  in  ad- 
vance on  the  first  day  of  the  term.      57-216 

Upon  failure  to  comply  with  the  provi- 
sions of  section  2(a),  as  amended,  of  an  oii 
and  gas  exchange  lease,  after  30  days' 
notice  to  furnish  a  rental  bond,  it  may  be 
canceled  for  such  reason  as  of  the  end  of 
such  period  although  rent  would  otherwise 
thereafter  accrue,  since  the  lease  was  then 
ripe  for  cancellation.  The  demand  under 
section  2(a),  as  amended,  is  only  for  a 
bond  because  that  section  merely  author- 
izes prepayment  of  rent  as  a  substitute  for 
furnishing  a  bond.  Since  there  is  no  de- 
mand for  rent  as  such,  the  forfeiture,  being 
based  on  another  ground,  bars  the  collec- 
tion of  after  accruing  rent,  in  the  absence 
of  a  lease  provision  preserving  rental  lia- 
bility after  forfeiture.  57-438 


Mere  mailing  of  surrender  of  oil  and  gas 
lease  is  insufficient  to  stop  accrual  of  rent. 
The  Department  must  receive  the  relin- 
quishment prior  to  due  date  of  rental,  but 
may  make  a  compromise  settlement  under 
the  act  of  July  29,  1942  (56  Stat.  726), 
where  financially  beneficial  to  the  United 
States  or  where  lessee's  financial  resources 
are  limited.  58-125 

Noncompetitive  oil  and  gas  leases  may 
properly  be  issued  on  lands  within  wild- 
life refuges,  if  those  lands  are  within  unit 
areas  covered  by  a  unit  agreement  and 
both  the  unit  agreement  and  the  lease  pro- 
tect the  refuge  by  prohibiting  oil  and  gas 
prospecting  or  drilling  on  the  refuge  lands 
except  with  the  consent  of  the  Secretary 
of  the  Interior.  No  waiver,  suspension,  or 
reduction  of  rentals  would  be  granted  with 
respect  to  such  refuge  lands  on  any  appli- 
cation for  such  relief  based  on  inability 
to  prospect  or  drill  on  such  lands.  But 
noncompetitive  leases  will  not  be  issued 
on  lands  necessary  for  the  sanctuary  of 
wildlife  if  such  lands  are  not  within  the 
unit  area.  59-309 

To  the  extent  that  section  22  of  the 
Mineral  Leasing  Act  limited  the  discretion 
of  the  Secretary  of  the  Interior  to  waive 
the  rental  on  oil  and  gas  leases  in  Alaska 
to  the  first  5  years  of  such  leases,  it  has 
been  superseded  by  section  39  of  that  act 
(60  Stat.  950)  which,  among  other  things, 
authorizes  the  Secretary  to  waive  rental 
or  minimum  royalty  on  oil  and  gas  leases 
whenever  in  his  judgment  it  is  necessary 
to  do  so  in  order  to  promote  development, 
or  an  oil  and  gas  lease  cannot  be  success- 
fully operated  under  the  terms  provided 
therein.  59-323 

A  "discovery"  rental  of  $1  per  acre  is 
chargeable  on  noncompetitive  oil  and  gas 
leases  committed  to  a  unit  agreement 
under  which  a  discovery  is  made  although 
no  part  of  the  leased  lands  lies  within  any 
participating  area  established  for  the  unit. 

59-383 

The  concept  of  unitization  as  creating  in 
effect  a  single  lease  for  the  purposes  of 
operations  and  production  does  not  require 
that  the  separate  identity  of  unitized 
leases  be  disregarded  for  the  purpose  of 
crediting  royalties  on  rentals.  59-383 

Although  an  application  for  an  oil  and 
gas  lease  could,  under  some  circumstances, 
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have  been  rejected  where  the  applicant 
was  1  day  late  in  paying  the  required 
rental,  the  subsequent  issuance  of  the  lease 
amounted  to  a  waiver  of  the  delay.     60-158 

Under  the  act  of  Feb.  9,  1933  (47  Stat. 
798;  30  U.S.C.  209),  acreage  rentals  on  an 
oil  and  gas  lease  are  not  waived  during 
lease  months  when  production  occurs. 

60-164 

A  waiver  or  suspension  of  the  first  year's 
rental  on  noncompetitive  Alaskan  oil  and 
gas  leases  will  not  be  granted  solely  for 
the  reasons  that  costs  of  operations  in 
Alaska  are  high,  that  the  area  included 
in  the  leases  is  highly  inaccessible  to 
shipping,  that  an  unsuccessful  test  well 
drilled  in  the  area  has  discouraged  the 
investment  of  capital  in  further  develop- 
ment of  the  area  for  oil  and  gas  purposes, 
and  that  payment  of  the  first  year's  rental 
will  require  a  deferment  of  geophysical 
work  in  the  area.  60-414 

Neither  section  17  of  the  Mineral  Leasing 
Act,  as  amended,  which  authorizes  the 
single  extension  of  the  primary  term  of 
noncompetitive  oil  and  gas  leases,  nor  the 
departmental  regulation  issued  pursuant 
thereto  requires  that  rental  for  the  sixth- 
lease  year  accompany  an  application  for  an 
extension  of  the  lease  or  that  it  be  paid 
before  the  expiration  of  the  primary  term. 

61-228 

In  cases  not  involving  a  requirement 
that  rent  must  accompany  lease  applica- 
tions, the  regulation  that  rentals  under  oil 
and  gas  leases  shall  be  payable  in  advance 
means  that  the  annual  rental  is  due  on  the 
first  day  of  each  lease  year.  61-229 

Under  a  departmental  regulation  in 
effect  on  May  1,  1951,  the  offeror  of  a  non- 
competitive oil  and  gas  lease  who  sub- 
mitted with  his  offer  advance  rental  suffi- 
cient to  cover  the  acreage  in  the  one  lot 
contained  in  the  offer  and  sufficient  to 
cover  the  other  legal  subdivisions  contained 
in  the  offer  on  the  basis  of  40  acres  in 
each  of  the  other  legal  subdivisions  had 
complied  with  the  regulation  and  was  en- 
titled to  priority  as  of  the  time  of  the 
filing  of  the  offer,  despite  the  fact  that 
some  of  the  other  legal  subdivisions  ex- 
ceeded the  usual  40  acres  and  thus  the 
rental  submitted  was  actually  deficient 
on  the  basis  of  the  correct  acreage  in  the 
lease   offer.  61-407 


XXXII.  RIGHTS-OF-WAY  LEASES 

Instructions  of  July  3,  1930,  leases 
of  oil  and  gas  in  and  under  railroad  and 
other  rights-of-way  under  act  of  May  21, 
1930     (46    Stat.    373).     (Cir.    No.    1224.) 

53-137 

The  act  of  May  21,  1930  (46  Stat.  373), 
authorizes  the  Secretary  of  the  Interior  to 
lease  deposits  of  oil  and  gas  in  and  under 
lands  embraced  in  railroad  or  other  rights- 
of-way  whenever  he  shall  deem  it  to  be 
consistent  with  the  public  interest  and 
to  adopt  rules  and  regulations  governing 
the  exercise  of  the  discretion  and  authority 
conferred  upon  him  by  the  act,  which  shall 
constitute  a  part  of  any  application  or 
lease  thereunder.  53-270 

The  leasing  of  oil  and  gas  deposits  in 
and  under  lands  embraced  in  railroad  or 
other  rights-of-way  for  the  prevention  of 
the  drainage  of  those  deposits  by  the 
operation  of  wells  on  adjoining  lands,  with 
the  consequent  loss  of  royalty  to  which 
the  Government  is  entitled,  is  an  exercise 
of  the  discretionary  authority  conferred 
upon  the  Secretary  of  the  Interior  by  the 
act  of  May  21, 1930  (46  Stat.  373) .     53-270 

The  act  of  May  21,  1930  (46  Stat.  373) 
is  an  act  of  the  grantor,  enlarging  the 
rights  of  a  railroad  right-of-way  grantee 
as  to  the  uses  and  purposes  to  which  the 
right-of-way  may  be  devoted  by  permit- 
ting the  exercise  of  mining  rights  in  de- 
posits in  which  no  others  than  the  parties 
to  the  lease  have  any  right,  title,  or 
interest.  53-340 

In  the  administration  of  the  act  of  May 
21,  1930  (46  Stat.  373),  which  empowers 
the  Secretary  of  the  Interior  to  lease  for 
the  extraction  of  oil  and  gas  lands  covered 
by  a  right-of-way,  it  would  not  be  regarded 
as  consistent  with  the  public  interest  to 
grant  a  lease  which  would  interfere  with 
the  Hetch  Hetchy  water  supply  and  power 
project  grant  of  Dec.  19,  1913.  53-425 

A  grant  by  the  United  States  purporting 
to  convey  a  quarter  section  of  public  land 
over  which  a  railroad  right-of-way  had  pre- 
viously been  granted  under  the  act  of  Feb. 
18,  1888  (25  Stat.  35),  carries  with  it, 
in  the  absence  of  further  exception  or  res- 
ervation, the  entire  interest  left  in  the 
United  States,  so  that  an  application  by 
the  railroad  company's  successor  for  a 
lease,  under  the  act  of  May  21,  1930  (46 
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Stat.  373) ,  of  the  oil  and  gas  deposits  under 
the  railroad  right-of-way,  may  not  be 
granted.  54-393 

Lands  within  a  reservoir  site  for  which 
an  easement  has  been  granted  and  which 
are  not  on  the  known  geologic  structure  of 
a  producing  oil  or  gas  field  are  subject  to 
leasing  for  oil  and  gas  only  pursuant  to 
the  act  of  May  21,  1930  (46  Stat.  373;  30 
U.S.C.  301-306).  60-212 

The  act  of  May  21,  1930  (30  U.S.C,  1946 
ed.,  sees.  301-306)  provides  the  exclusive 
authority  for  the  leasing  of  oil  and  gas  de- 
posits underlying  railroad  rights-of-way 
acquired  pursuant  to  the  act  of  Mar.  3, 
1875  (43  U.S.C,  1&46  ed.,  sees.  934-939). 

61-94 

An  oil  and  gas  lease  issued  under  the 
Mineral  Leasing  Act  does  not  include  the 
oil  and  gas  deposits  underlying  a  railroad 
right-of-way  which  crosses  the  leased  tract, 
even  though  the  lease  does  not  expressly 
except  such  deposits  from  its  coverage. 

61-94 

The  fact  that  an  oil  and  gas  lease  on 
land  contiguous  to  a  railroad  right-of-way 
was  issued  at  a  time  when  the  depart- 
mental regulations  under  the  act  of  May  21, 
1930  (30  U.S.C,  1946  ed.,  sees.  301-306) 
provided  that  leases  would  be  issued  on  oil 
and  gas  deposits  in  rights-of-way  only  if 
drainage  was  present  or  threatened  with- 
out any  obligation  upon  the  part  of  the 
drainer  to  pay  the  Government  a  royalty  of 
at  least  12^  percent  on  the  drainage  does 
I  not  vest  in  the  holder  of  such  lease,  or  of 
•  a  preference-right  lease  based  upon  it,  a 
contractual  right  to  demand  continued  ob- 
servance of  the  restrictions  after  their 
1  elimination  from  the  regulations.      61-94 

XXXIII.  ROYALTIES 

Instructions  of  June  28,  1927,  reduction 
of  government  royalty  in  oil  and  gas  leases 
(Cir.  No.  1127).  52-175 

Separate  royalty  computations  by  the 
Secretary  of  the  Interior  for  separate 
tracts  within  a  leasehold,  as  a  basis  for 
royalty  reduction,  rather  than  computation 
for  the  leasehold  as  an  entirety,  where  in 
the  lease  there  was  a  definite  recognized 
division  of  the  premises  into  segregated 
tracts,  is  not  repugnant  to  the  terms  of 
section  17  of  the  Mineral  Leasing  Act 
which  conferred  upon  that  official  the  au- 


thority  to  reduce  the  royalty  on  future 
production  where  the  average  daily  produc- 
tion of  any  oil  well  shall  not  exceed  10 
barrels  per  day.  53-474 

A  ruling  by  the  Comptroller  General  that 
the  Secretary  of  the  Interior  is  without 
authority  to  change  the  royalty  rates  pre- 
scribed in  an  oil  and  gas  lease  is  binding 
on  the  Land  Department  where  the  produc- 
tion exceeds  10  barrels  per  well  per  day. 

53-477 

The  phrase  "rental  paid  for  any  one  year 
to  be  credited  against  the  royalties  as  they 
accrue  for  that  year",  contained  in  sections 
14  and  17  of  the  leasing  act,  may  be  con- 
strued as  meaning  "credited  against  the 
Government's  share  as  it  arises  or  grows 
for  that  year."  53-512 

The  royalty  to  which  the  Government 
is  entitled  under  an  oil  and  gas  lease  is  to 
be  ascertained  as  it  arises  each  month  or 
part  of  month  within  the  year,  but  settle- 
ment therefor  in  money  value  may  be  de- 
ferred until  the  fifteenth  of  the  following 
calendar  month  except  that  rental  paid  for 
one  lease  year  shall  not  be  credited  against 
royalty  which  arose  in  another  year. 

53-512 

Instructions  of  Sept.  12,  1933,  governing 
payment  of  rentals  and  royalties  under  oil 
and  gas  leases  and  permits  (Order  No. 
678).  (All  conflicting  regulations  modi- 
fied.) 54-288 

Oil  and  gas  lessees  cannot  be  forced 
to  unitize  their  holdings,  nor  to  consent  to 
an  increase  of  the  low  royalty  rates  which 
already  have  been  crystallized  in  the 
leases  issued  to  them  under  section  14. 
Negotiations  for  unitization  become  abor- 
tive if  the  lessees  cannot  come  to  a 
mutually  satisfactory  understanding  with 
the  Secretary  as  to  what  the  royalty  rate 
under  the  proposed  unit  plan  or  agreement 
shall  be.  56-175 

While  the  Secretary  has  discretion  to 
fix  a  royalty  rate  in  a  lease  issued  under 
section  27,  as  amended,  to  a  permittee  who 
has  filed  a  unitization  stipulation,  com- 
parable to  the  rates  for  primary  and 
secondary  leases  fixed  in  section  14,  he 
is  not  obligated  to  do  so.  Section  14  does 
not  apply  to  leases  issued  without  dis- 
covery covering  permit  areas  within  a  pro- 
ducing field  which  have  been  unitized 
either  through  an  agreement  voluntarily 
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entered  into  or  through  a  unit  plan  pre- 
scribed by  the  Secretary  pursuant  to  au- 
thority vested  in  him  by  a  unitization 
stipulation  filed  by  the  permittee  in  order 
to  obtain  a  permit  or  an  extension  of  a 
permit  period.  56-175 

An  oil  and  gas  lease  on  restricted  Indian 
lands  did  not  specifically  state  that  ad- 
vance royalties  were  payable  after  pro- 
duction commenced,  but  the  applicable 
regulations  and  the  administrative  inter- 
pretation which  had  been  accorded  to  the 
lease  terms  prior  to  the  issuance  of  the 
particular  lease  clearly  indicated  that  ad- 
vance royalties  were  payable  even  after 
production  commenced.  Held,  that  sub- 
sisting explanatory  regulations  and  ad- 
ministrative practice  support  a  holding 
that  under  the  particular  lease  advance 
royalties  are  required  after  production 
commences.  57-378 

Statutes  and  regulations  affecting  leases 
issued  by  the  Department  must  be  con- 
sidered as  part  of  the  lease  terms  irres- 
pective of  whether  or  not  they  are  set 
forth  in  the  lease.  Consequently,  where 
an  oil  and  gas  lease  does  not  specifically 
cover  the  status  of  advance  royalties  after 
production  is  obtained,  the  lease  may  be 
interpreted  in  the  light  of  the  applicable 
regulations  and  the  prior  administrative 
practice  prevalent  when  the  lease  was 
issued.  57-378 

( 1 )  Royalties  and  bonuses  received  from 
the  disposition  of  the  oil  and  gas  under- 
lying the  Osage  lands  belong  to  the  Osage 
Tribe.  (2)  The  quarterly  payments  to 
owners  of  Osage  headrights  are  composed 
of  two  items — (a)  the  pro  rata  share  of 
the  balance  remaining  from  the  receipts  of 
royalties  and  bonuses  after  deductions 
authorized  by  Congress  have  been  made 
and  (b)  interest  on  trust  funds  to  the 
individual  credit  of  the  owner  in  the 
Treasury  of  the  United  States.  (3)  Until 
the  Secretary  of  the  Interior  has  segre- 
gated amounts  from  the  Osage  tribal  funds 
with  which  to  pay  2(a),  no  part  of  these 
royalties  and  bonuses  may  be  considered 
"income"  to  which  the  estate  of  a  life 
tenant  is  entitled.  (4)  Where  the  segre- 
gation from  the  tribal  fund  is  not  made 
until  after  the  death  of  the  life  tenant, 
her  estate  is  not  entitled  to  any  part  of 


the    payments    made     after    her     death. 

(5)  Where  the  segregation  with  which  to 
make  2(a)  occurs  prior  to  the  death  of  an 
Osage  owner  of  a  headright,  that  amount 
shall  be  considered  as  having  "accrued" 
within  the  meaning  of  section  4  of  the 
act  of  Mar.  2,  1929  (45  Stat.  1478) .  Where 
the  segregation  occurs  after  death  the 
amount  shall  be  considered  as  "accruing." 

(6)  Where  an  Osage  owner  of  a  head- 
right  has  trust  funds  to  his  individual 
credit  in  the  United  States  Treasury  at 
the  time  of  his  death  the  interest  due  on 
such  funds  must  be  computed  to  the  date 
of  death.  That  part  of  2(b)  representing 
interest  on  trust  funds  to  date  of  death 
shall  be  considered  as  having  "accrued" 
and  the  remainder  as  "accruing"  within 
the  meaning  of  section  4  of  the  act  of 
Mar.  2,   1929.  58-378 

The  development  of  a  well  from  which 
there  was  sustained  production  of  oil  from 
and  after  Oct.  25,  1942,  does  not  entitle 
the  lessees  on  whose  leased  land  the  well 
was  developed  to  the  benefits  of  the  act  of 
Dec.  24,  1942  (56  Stat.  1080),  which  offers 
a  bounty  in  the  form  of  a  royalty  rate  of 
12y2  percent  for  prospecting  resulting  in 
the  discovery  of  a  new  field  or  deposit. 

58-546 

The  provision  in  the  act  of  Dec.  24, 
1942,  (56  Stat.  1080),  that  it  shall  be  effec- 
tive "during  the  period  of  the  national 
emergency  proclaimed  by  the  President 
May  27,  1941,"  is  not  an  unequivocal  ex- 
pression of  the  legislative  intent  that  the 
statute  shall  be  effective  from  and  after 
May  27,   1941.  58-546 

The  rule  that  a  relief  statute  should  be 
liberally  construed  to  include  all  those 
whom  it  was  intended  to  benefit  has  no 
application  to  the  act  of  Dec.  24,  1942, 
(56  Stat.  1080),  which  offers  a  bounty  in 
the  form  of  a  reduced  royalty  rate  for  oil 
and  gas  prospecting  on  the  public  domain 
resulting  in  the  discovery  of  a  new  field 
or  deposit.  Persons  who  do  not  discover 
oil  as  a  result  of  prospecting  which  would 
not  have  been  done  except  for  the  reward 
offered  by  the  act  of  Dec.  24,  1942,  are  not 
entitled  to  its  benefits.  58-546 

The  royalty  scale  used  in  oil  and  gas 
leases  issued  in  renewal  of  5  percent  or 
"a"  leases  (sec.  14,  Mineral  Leasing  Act) 
provides  for  a  straight  step-scale  royalty 
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and  not   a   combination-step  and  sliding- 
scale  royalty.  59-350 

Under  clause  (3)  of  section  12  of  the 
act  of  Aug.  8,  1946  (30  U.S.C.  226c),  a 
reduction  of  royalty  on  a  lease  subject  to 
a  unit  or  cooperative  agreement  may  be 
allowed  on  production  from  a  new  oil  and 
gas  deposit  discovered  after  May  27,  1941, 
only  if  the  discovery  was  made  on  land 
committed  to  the  agreement.  60-306 

XXXIV.  640-ACRE  LIMITATION 

Instructions  of  July  11,  1933,  stock-rais- 
ing homestead  entries  in  geologic  struc- 
tures of  producing  oil  or  gas  fields  (Cir. 
No.  1304).  54-242 

XXXV.  SIX-MILE  SQUARE  RULE 

An  application  for  a  noncompetitive  oil 
and  gas  lease  covering  lands  within  an 
area  which,  contrary  to  departmental  reg- 
ulations and  the  instructions  on  the  form 
of  application  used,  exceeds  a  6-mile 
square  is  subject  to  rejection.  61-129 

Where  a  noncompetitive  oil  and  gas 
lease  is  issued  by  the  manager  of  a  land 
office  covering  lands  within  an  area  which 
exceeds  by  40  acres  the  6-mile-square  limit 
fixed  by  departmental  regulation  and  the 
instructions  on  the  form  of  application 
used,  and  the  rights  of  no  third  persons 
are  prejudiced  thereby,  the  lease  should 
not  be  canceled.  61-129 

An  application  for  a  noncompetitive  oil 
and  gas  lease  which  was  filed  on  Sept. 
30,  1946,  and  is  still  pending,  which 
describes  tracts  that  cannot  be  embraced 
in  a  6-mile  square  is  not  required  to  be 
rejected  in  favor  of  junior  applications 
for  the  same  tracts,  each  of  which  is  con- 
fined to  such  a  square.  In  such  a  case, 
separate  leases  will  be  issued  for  the  tracts 
in  each  6-mile  square  involved  in  the  first 
application.  61-145 

XXXVI.   SUSPENSION  OF  OPERATIONS 
AND  PRODUCTION 

Regulations  of  Nov.  14,  1934,  in  re  sus- 
pension of  annual  payments  of  rental  un- 
der coal,  oil,  and  gas  leases — act  of  Feb.  9, 
1933  (47  Stat.  798),  amending  act  of  Feb. 
25,  1920  (41  Stat.  437).  (Cir.  No.  1341, 
amending  Cir.  No.  1294.)  55-67 

Absent  the  discovery  and  production  of 
oil  or  gas  on  the  assigned  portion  of  a 


lease  at  the  end  of  the  primary  term,  and 
in  the  absence  of  a  showing  of  diligent 
prosecution  of  drilling  operations  at  that 
time,  the  lease  of  such  assigned  portion 
terminated  and  no  application  for  the  sus- 
pension of  the  lease  requirements  could 
thereafter  be  honored.  60-236 

Pursuant  to  section  39  of  the  Mineral 
Leasing  Act,  the  term  of  a  mineral  lease 
is  extended  by  any  period  of  suspension 
of  operations  and  production  that  may  be 
in  effect  under  section  39  during  the  life 
of  the  lease,  irrespective  of  whether  such 
suspension  occurs  during  the  original  term 
fixed  for  the  lease  or  during  the  extended 
term  resulting  from  a  prior  suspension. 

60-408 

Where  operations  and  production  under 
an  oil  and  gas  lease  granted  on  Apr.  1, 
1944,  for  a  5-year  term  ending  on  Mar.  31, 
1949,  were  first  suspended  under  section 
39  of  the  Mineral  Leasing  Act  for  a  16- 
month  period  from  June  1,  1947,  to  Oct.  1, 
1948,  thus  extending  the  term  of  the  lease 
to  July  31,  1950,  a  second  suspension  of 
operations  and  production  for  a  6-month 
period  from  June  1,  1949,  to  Nov.  30,  1949, 
would  further  extend  the  term  of  the  lease 
to  Jan.  31,  1951.  60-^08 

An  order  issued  by  authority  of  the  Sec- 
retary of  the  Interior  requiring  suspen- 
sion of  production  under  an  oil  and  gas 
lease  cannot  be  abrogated  by  the  lessee, 
and  will  remain  in  effect  until  revoked  by 
authority  of  the  Secretary  or  until  it  ex- 
pires by  its  own  terms.  61-126 

Where  a  lessee  having  only  gas  wells  on 
his  lease  has  been  directed  to  suspend  the 
production  of  gas  from  the  lease  for  an  in- 
definite period  of  time  in  order  to  con- 
serve reservoir  energy  for  the  production 
of  oil,  the  plugging  and  abandonment  of 
the  gas  wells  by  the  lessee  several  years 
later  cannot  be  considered  as  having  ter- 
minated the  suspension  order.  61-126 

Where  an  oil  and  gas  lease  is  governed 
by  the  Mineral  Leasing  Act  as  it  existed 
before  its  amendment  on  Aug.  8,  1946 
(60  Stat.  958),  if  production  is  ordered 
suspended  by  authority  of  the  Secretary 
of  the  Interior,  the  term  of  the  lease  will 
be  automatically  extended  so  long  as  the 
order  of  suspension  remains  in  effect. 

61-126 
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XXXVII.  TERMINATION 

If  no  application  for  a  new  lease  is 
made  with  respect  to  that  part  of  the 
leased  lands  which  is  outside  of  a  known 
producing  structure  within  90  days  prior  to 
the  expiration  date  of  a  5-year  lease,  the 
lease  on  such  portion,  if  nonproductive,  is 
terminated  at  the  end  of  the  5-year  pe- 
riod. 58-767 

Absent  the  discovery  and  production  of 
oil  or  gas  on  the  assigned  portion  of  a 
lease  at  the  end  of  the  primary  term,  and 
in  the  absence  of  a  showing  of  diligent 
prosecution  of  drilling  operations  at  that 
time,  the  lease  of  such  assigned  portion 
terminated  and  no  application  for  the  sus- 
pension of  the  lease  requirements  could 
thereafter  be  honored.  60-236 

The  provision  in  a  lease  for  cancellation 
by  judicial  proceedings  relates  only  to  the 
cancellation  of  an  existing  lease  for  de- 
fault or  nonobservance  of  the  terms  and 
conditions  of  the  lease  and  has  no  applica- 
tion where  the  term  of  the  lease  has  come 
to  an  end  by  its  own  terms  or  by  opera- 
tion of  law.  60-236 

XXXVIII.  UNIT  AND  COOPERATIVE 
AGREEMENTS 

Instructions  of  June  4,  1931,  unit  opera- 
tion of  oil  and  gas  permits  and  leases  un- 
der act  of  Mar.  4,  1931  (46  Stat.  1523) 
(Cir.  No.  1252).  53-386 

The  so-called  "unitization  provision"  in- 
cluded in  lease  forms  issued  under  the  act 
of  Feb.  25,  1920  (41  Stat.  437),  which 
provides  for  unitary  development  and  op- 
eration of  lands  containing  oil  and  gas  by 
lessees,  where  deemed  by  the  Secretary  in 
the  public  interest,  is  designed  to  prevent 
recognized  existing  destructive  practices 
in  the  oil  and  gas  industry,  and,  therefore, 
its  inclusion  in  the  lease  forms  is  a  proper 
exercise  of  the  Secretary's  authority  to 
give  effect  to  the  recognized  conservation 
policy  of  the  act.  55-189 

Certain  provisions  in  section  27  of  the 
Leasing  Act  (41  Stat.  437),  as  amended  by 
the  act  of  July  3, 1930  (46  Stat.  1006),  and 
substantially  reenacted  in  the  act  of  Mar. 
4,  1931  (46  Stat.  1523),  authorized  the 
Secretary  of  the  Interior  to  alter,  change, 
or  revoke  drilling,  producing,  and  royalty 


requirements  of  leases  of  oil  and  gas  lands 
in  order  to  bring  about  agreements  for 
their  unit  or  cooperative  development. 
Held,  That  these  provisions  empowered  the 
Secretary  to  alter  or  waive  requirements  of 
compactness,  contained  in  section  14  of  the 
Leasing  Act,  in  order  to  effectuate  such 
agreements ;  and  action  looking  to  the  dis- 
turbance of  leases  previously  allowed  is  not 
only  of  doubtful  wisdom  but  lacks  sufficient 
legal  basis.  55-547 

The  action  of  the  Secretary,  on  Jan.  31, 
1931,  in  certifying,  upon  the  authority  of 
the  act  of  July  3, 1930,  "that  each  and  every 
lease  that  has  teen  or  may  be  issued  that 
is  subject  to  this  agreement  for  a  unit  plan 
of  development  and  operation  for  the  North 
Dome  of  Kettleman  Hills  shall  continue 
beyond  the  twenty  years  specified  in  the 
lease  and  until  the  termination  of  the 
plan",  affected  all  leases  subject  to  the 
agreement,  including  those  of  tracts  not  in 
compact  form,  and  of  necessity  had  the 
effect  of  validating  such  leases  of  tracts 
not  compact  included  in  the  unitization 
agreements ;  and  by  this  action  a  solemn 
assurance  was  given,  within  the  scope  of 
the  Secretary's  authority  to  give  the  same, 
that  all  such  leases  were  to  be  deemed  valid 
and  effective.  55-547 

If  a  lease  or  leases  issue  under  sections 
14  and  27,  the  lessees  are  entitled  to  rental 
relief  under  the  provisions  of  the  act  of 
Feb.  9,  1933,  where  none  of  the  lands  in- 
cluded within  the  "unit"  area  are  within 
the  "primary"  or  "participating"  area  and 
to  which  no  production  is  allocated  under 
the  unit  agreement.  56-174 

If  a  lease  or  leases  issue  under  sec- 
tion 27  for  the  area  of  a  permit  included 
in  an  approved  unit  plan,  the  subsequent 
discovery  on  such  leasehold  within  the 
unit  area  of  a  valuable  deposit  will  not 
constitute,  under  section  14,  a  proper  basis 
for  issuance  of  a  lease  or  leases  for  the 
area  of  the  permit  not  included  in  the 
plan.  56-174 

If  a  unitized  lease  is  situated  partly  in- 
side and  partly  outside  a  "participating 
area,"  the  lessee  is  not  entitled  to  rental 
relief  under  the  provisions  of  section  39 
(act  of  Feb.  9,  1933)  for  the  portion 
of  his  lease  to  which  no  production  is  alio- 
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cated  under  the  unit  agreement.  If  only 
a  portion  of  a  lease  is  unitized,  the  lessee  is 
not  entitled  to  rental  relief  under  the  pro- 
visions of  section  39  for  the  remaining 
ununitized  portion  of  the  lease  during  a 
period  of  approved  suspension  of  opera- 
tions and  production  applicable  to  all  or 
part  of  the  unitized  portion.  The  unitized 
and  ununitized  portions  cannot  be  con- 
sidered, in  effect,  as  separate  leases  in 
determining  the  application  of  section  39. 

56-174 

The  inclusion  of  an  entire  permit  area  in 
an  approved  unit  plan  does  not  authorize 
the  issuance  of  a  lease  or  leases  therefor 
if,  although  production  has  been  obtained 
within  the  unit  area,  no  part  of  such  per- 
mit area  has  been  proved,  by  discovery  and 
reasonable  geologic  inference  therefrom, 
to  be  within  the  probable  productive  area. 

56-174 

The  inclusion  of  an  entire  permit  area 
in  an  approved  unit  plan,  under  the  amend- 
atory act  of  Mar.  4,  1931,  does  not  au- 
thorize the  issuance  of  a  lease  or  leases 
therefor  if  no  part  of  the  unit  area  sub- 
ject to  the  plan  has  been  proved  productive 
of  oil  or  gas.  56-174 

The  phrase  "issue  a  lease  for  the  area 
of  the  permit  so  included  in  said  plan  with- 
out further  proof  of  discovery"  does  not 
authorize  the  issuance  of  a  lease  at  5  per- 
cent and  another  lease  at  not  less  than 
12Y2  percent  royalty  as  provided  in  section 
14  of  the  Mineral  Leasing  Act.  56-174 

If  one  portion  of  the  area  covered  by  a 
permit  has  been  included  in  a  unit  plan 
for  the  development  and  operation  of  a 
producing  field  of  which  it  is  a  part  and 
another  portion  has  not,  the  permit  area 
is,  in  effect,  spilt  up  into  two  independent 
entities.  The  nonunitized  portion  should 
be  treated  as  if  it  alone  comprised  the 
entire  area  of  a  permit  issued  under  sec- 
tion 13  and  entitled,  on  proof  of  discovery, 
to  primary  and  secondary  leases  under 
section  14.  The  unitized  portion  becomes 
entitled  to  a  lease  under  section  27  at  a 
royalty  to  be  fixed  by  agreement  between 
the  Secretary  and  the  permittee,  or  by 
the  Secretary,  pursuant  to  authority 
vested  in  him,  by  stipulation.  The  Secre- 
tary, in  the  lease  issued  under  section  27, 
656477 — 63     vol.  52 22 


may  fix  a  single  flat  rate  or  several  rates 
applicable  to  different  parts  of  the  leased 
area  as  he  sees  fit.  He  may  also  divide 
the  lease  into  two  component  parts  analo- 
gous to  primary  and  secondary  leases 
under  section  14;  but  he  is  not  required 
to  do  so.  56-175 

Oil  and  gas  lessees  cannot  be  forced  to 
unitize  their  holdings,  nor  to  consent  to 
an  increase  of  the  low  royalty  rates  which 
already  have  been  crytallized  in  the 
leases  issued  to  them  under  section  14. 
Negotiations  for  unitization  become  abor- 
tive if  the  lessees  cannot  come  to  a  mu- 
tually satisfactory  understanding  with 
the  Secretary  as  to  what  the  royalty  rate 
under  the  proposed  unit  plan  or  agree- 
ment shall  be.  56-175 

Section  27  of  the  Mineral  Leasing  Act, 
as  amended,  authorizes  the  Secretary  to 
establish  the  royalty  only  with  the  consent 
of  the  permitees  about  to  enter  into  the 
unit  plan,  and  if  a  permittee  withholds 
his*  consent,  the  acreage  covered  by  his 
permit  cannot  be  unitized.  56-175 

Under  the  Mineral  Leasing  Act,  as 
amended  by  the  act  of  Mar.  4,  1931  (46 
Stat.  1523),  the  Secretary  of  the  Interior 
has  the  implied  power  to  condition  the 
granting  or  extension  of  oil  and  gas  pros- 
pecting permits  on  the  filing  of  stipula- 
tions agreeing  to  unit  operation.     56-175 

While  the  Secretary  has  discretion  to 
fix  a  royalty  rate  in  a  lease  issued  under 
section  27,  as  amended,  to  a  permittee  who 
has  filed  a  unitization  stipulation,  com- 
parable to  the  rate  for  primary  and  sec- 
ondary leases  fixed  in  section  14,  he  is  not 
obligated  to  do  so.  Section  14  does  not 
apply  to  leases  issued  without  discovery 
covering  permit  areas  within  a  producing 
field  which  have  been  unitized  either 
through  an  agreement  voluntarily  entered 
into  or  through  a  unit  plan  prescribed  by 
the  Secretary  pursuant  to  authority  vested 
in  him  by  a  unitization  stipulation  filed 
by  the  permittee  in  order  to  obtain  a  per- 
mit or  an  extension  of  a  permit  period. 

56-175 

A  "discovery"  rental  of  $1  per  acre  is 
chargeable  on  noncompetitive  oil  and  gas 
leases  committed  to  a  unit  agreement  un- 
der which  a  discovery  is  made  although 
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no  part  of  the  leased  lands  lies  within  any 
partcipating  area  established  for  the  unit. 

59-383 

In  view  of  the  standard  provision  con- 
tained in  unit  agreements  for  the  consoli- 
dation of  drilling  and  producing  require- 
ments, it  has  been  the  consistent  practice 
of  the  Department  to  treat  as  extended  by 
production  in  the  unit  area  all  unitized 
noncompetitive  leases  regardless  of 
whether  or  not  the  leases  may  be  consid- 
ered situated  on  the  known  geologic  struc- 
ture of  a  producing  field.  59-383 

The  concept  of  unitization  as  creating  in 
effect  a  single  lease  for  the  purposes  of 
operations  and  production  does  not  require 
that  the  separate  identity  of  unitized 
leases  be  disregarded  for  the  purpose  of 
crediting  royalties  on  rentals.  59-383 

The  departmental  practice  relative  to 
the  extension  of  noncompetitive  leases  by 
unitization  was  in  effect  ratified  by  Con- 
gress in  enacting  the  act  of  Aug.  8,  1946 
(60  Stat.  950).  59-383 

Where  an  oil  and  gas  unit  agreement 
specifies  that  the  effective  date  of  the  en- 
largement of  a  participating  area  shall  be 
computed  from  the  time  that  the  well 
which  demonstrates  the  propriety  of  the 
enlargement  is  "completed"  by  being 
"equipped  and  successfully  tested  for  pro- 
duction," the  time  when  merely  core  and 
drill  stem  tests  are  completed  is  not  to 
be  regarded  as  such  an  effective  date  of 
enlargement.  60-258 

Land  operated  by  the  Standard  Oil  Com- 
pany of  California  in  the  Coalinga-Guijar- 
ral  Hills  unit  area  pursuant  to  its  collateral 
agreement  of  July  15,  1938,  with  the  par- 
ties to  the  cooperative  agreement  of  the 
same  date  for  the  development  and  opera- 
tion of  the  Coalinga-Guijarral  Hills  unit 
area  was  not  committed  to  the  latter 
agreement,  within  the  meaning  of  clause 
(3)  of  section  12  of  the  act  of  Aug.  8,  1946 
(30  U.S.C.  226c).  60-306 

Under  clause  (3)  of  section  12  of  the 
act  of  Aug.  8,  1946  (30  U.S.C.  226c),  a 
reduction  of  royalty  on  a  lease  subject  to  a 
unit  or  cooperative  agreement  may  be  al- 
lowed on  production  from  a  new  oil  and 
gas  deposit  discovered  after  May  27,  1941, 
only  if  the  discovery  was  made  on  land 
committed   to   the   agreement.  60-306 
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I.  GENERALLY 


The  rule  announced  in  Cir.  No.  1041  (51 
L.D.  278)  that  where  sufficient  geological 
data  as  to  structures  is  wanting,  the  holder 
of  an  oil  and  gas  prospecting  permit  will 
be  denied  the  benefit  of  contribution  to  a 
test  well  on  another  permit  area  if  the 
greater  portion  of  the  permit  area  is  more 
than  3  miles  from  such  test  well,  is  modi- 
fied and,  in  proper  cases,  an  extension  will 
be  granted  if  any  portion  of  the  permit 
area,  on  which  the  permittee  could  lawfully 
drill,  lies  within  3  miles  of  the  test  well. 

52-24 

Where  assignments  of  more  than  one 
oil  and  gas  prospecting  permit  on  the  same 
geologic  structure  are  made  to  a  single 
assignee,  the  permits  will  be  treated  as  a 
consolidated  permit  and  the  limitation 
pertaining  to  the  area  of  the  minimum 
royalty  lease  as  a  reward  for  discovery 
will  govern.  52-187 

Instructions  of  Aug.  1,  1927,  limitations 
of  holdings  under  section  27  of  the  leasing 
act.  Cir.  No.  1073  (51  L.D.  475),  amended. 
(Cir.  No.  1129.)  52-196 

Persons  under  21  years  of  age  are  not 
qualified  to  take  oil  and  gas  prospecting 
permits  under  the  act  of  Feb.  25,  1920  (41 
Stat.  437),  notwithstanding  that  they  are 
native-born  citizens  of  the  United  States. 

52-242 

Survey  monuments  that  are  plainly  vis- 
ible on  the  ground  may  be  adopted  by  an 
oil  and  gas  prospecting  permittee  as  the 
"substantial  monuments"  at  the  corners  of 
his  permitted  lands  in  fulfillment  of  the 
requirement  in  section  13  of  the  leasing  act 
(41  Stat.  437) ,  but  if  any  survey  monument 
be  missing  or  if  his  corner  or  corners  shall 
be  at  points  which  are  not  corners  for  sur- 
vey monuments,  he  must  place  a  sub- 
stantial monument  at  each  corner  where 
no  survey  monument  is  found.  52-256 

Where  an  oil  and  gas  prospecting  permit 
is  for  incontiguous  tracts,  each  corner  of 
each  tract  must  be  monumented,  and  in  ad- 
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dition  a  notice  as  required  by  section  13  of 
the  leasing  act  (41  Stat.  437),  must  be 
posted  on  each  incontiguous  tract.      52-256 

Permits  and  licenses  for  the  examina- 
tion, excavation,  and  recovery  of  archaeo- 
logical ruins  may  be  issued  pursuant  to 
the  act  of  June  8,  1906,  embracing  lands 
for  which  oil  and  gas  prospecting  permits 
have  been  issued  under  the  act  of  Feb.  25, 
1920  (34  Stat.  225).  52-269 

A  pending  oil  and  gas  prospecting  per- 
mit application  for  land  known  to  be  of 
mineral  character  at  the  date  of  the  ac- 
ceptance of  the  survey  is  such  a  valid 
application  within  the  purview  of  sub- 
section (c)  of  section  1  of  the  act  of  Jan. 
25,  1927  (44  Stat.  1026),  as  to  prevent  the 
operation  of  that  act  in  making  a  grant 
of  certain  mineral  school  sections  to  the 
States.  52-278 

Section  20  of  the  act  of  Feb.  25,  1920 
(41  Stat.  437),  which  grants  a  preference 
right  to  a  surface  entryman  in  the  award 
of  a  permit  to  prospect  for  oil  and  gas  in 
the  entered  lands  relates  to  oil  and  gas 
deposits  to  be  obtained  by  means  of  drill- 
ing wells  and  it  has  no  application  to  oil 
shale  deposits.  52-329 

Instructions  of  Apr.  23,  1928,  procedure 
for  abandonment  of  wells  under  oil  and 
gas  permits.  Operating  regulations  of 
July  1,   1926    (52  L.D.  1),  supplemented. 

52-353 

Instructions  of  May  2,  1928,  extensions 
of  time  for  drilling  under  oil  and  gas 
permits,  acts  of  Jan.  11,  1922  (42  Stat. 
356),  Apr.  5,  1926  (44  Stat.  236),  and 
Mar.  9,  1928  (45  Stat.  252).  Cirs.  Nos. 
801  (49  L.D.  403),  946  (50  L.D.  567),  1041 
and  1063  (51  L.D.  278,  450),  superseded. 
(Cir.   No.    1147.)  52-362 

Where  oil  and  gas  prospecting  permits 
have  been  granted  for  an  entire  body  of  a 
given  area  of  unsurveyed  lands  and  segre- 
gated on  the  records  in  terms  of  future 
subdivisional  survey  descriptions  with 
common  boundaries,  intruding  applications 
will  not  be  allowed  for  narrow  strips  of 
land  between  individual  claims  which,  due 
to  error  in  measurements,  were  not  covered 
by  the  metes  and  bounds  descriptions  of 
the  prior  permits,  but  the  lands  thus  segre- 
gated will  be  held  subject  to  adjustment 
to  conform  to  the  lines  of  the  future  offi- 


cial   survey    upon    application   for    lease 
should  discovery  of  oil  or  gas  be  made. 

52^17 

Where  in  accordance  with  then  existing 
regulations  a  permit  had  been  granted 
to  prospect  lands  embraced  within  a  settle- 
ment claim,  and  the  agricultural  claimant, 
having  been  duly  notified  thereof  when 
called  upon  to  waive  rights  to  the  oil  and 
gas  contents,  failed  to  give  notice  of  a 
preference  right  by  virtue  of  his  settle- 
ment, regulations  subsequently  promul- 
gated will  not  be  retroactively  applied  to 
enable  him  to  defeat  the  permit  after  is- 
suance   to    him    of    a    restricted    patent. 

52-181 

Instructions  of  Mar.  13,  1929,  conserva- 
tion of  oil  and  gas  on  public  lands.     52-578 

Order  of  Mar.  16,  1929,  conservation  of 
oil  and  gas  on  public  lands.  (Order  No. 
337.)  52-579 

Order  of  Mar.  20,  1929,  conservation  of 
oil  and  gas  on  public  lands.  (Order  No. 
338. )  52-580 

Letter  of  Apr.  3,  1929,  conservation  of 
oil  and  gas  on  public  lands.  52-582 

Approved  committee  recommendation  of 
May  3,  1929,  conservation  of  oil  and  gas 
on  public  lands.  52-584 

While  oil  and  gas  prospecting  permits 
will  not  be  granted  to  a  permittee  on  one 
structure  in  such  manner  as  to  make  it 
possible  for  him  to  include  more  than  640 
acres,  in  five  percent  leases  as  reward  for 
discovery,  yet  after  leases  have  been 
earned  and  issued  no  objection  will  be  in- 
terposed to  the  approval  of  assignments  of 
five  percent  lease  areas  upon  one  structure 
provided  that  they  do  not  exceed  in  the 
aggregate  2,560  acres  to  one  person. 

52-589 

Rights  under  an  oil  and  gas  prospecting 
permit  granted  under  section  19  of  the 
leasing  act  relate  back  only  to  the  date  of 
the  filing  of  the  permit  application  where 
the  permittee  was  not  entitled  to  a  lease 
under  section  18  of  that  act  because  of 
lack  of  a  showing  of  sufficient  discovery 
and  of  undisputed  possession  on  July  1, 
1919,  and  a  homestead  entryman  whose 
entry  was  made  prior  thereto  will  not  be 
required  to  file  a  waiver  of  right  to  com- 
pensation. 52-622 

Instructions  of  Mar.  7, 1930,  extension  of 
time  on  oil  and  gas  prospecting  permits 
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under  act  of  Jan.  23,  1930  (46  Stat.  58). 
(Cir.  No.  1209.)  53-55 

The  common  law  rule  which  declares  a 
deed  to  one  that  is  dead  at  the  time  of  its 
execution  to  be  a  nullity  is  subject  to  ex- 
ception, and,  assuming  that  the  rule  ap- 
plies to  oil  and  gas  prospecting  permits 
as  well  as  to  deeds,  it  is  within  the  excep- 
tion where  the  Department  issues  a  permit 
to  an  applicant  knowing  him  to  be  dead 
at  the  time  and  where  the  intention  was 
by  the  formal  use  of  his  name  as  permittee 
to  confer  rights  upon  existing  persons  who 
are  to  succeed  to  his  property.         54-150 

While  an  applicant  for  an  oil  and  gas 
prospecting  permit  acquires  no  property 
right  by  virtue  of  such  application  that 
he  can  transmit  or  that  can  pass  to  others 
on  his  death,  yet  nothing  contained  in  the 
Leasing  Act  or  in  any  other  law  prevents 
the  Secretary,  in  the  exercise  of  his  dis- 
cretion and  in  the  absence  of  a  valid  inter- 
vening claim,  from  recognizing  that  the 
deceased  applicant  was  entitled  to  such 
equitable  consideration  as  would  warrant 
the  granting  of  a  permit  to  those  who 
would  succeed  to  or  have  an  interest  in 
his  property.  54-150 

One  who  elects  to  take  an  oil  and  gas 
permit  is  bound  by  such  election,  and 
rights  under  the  mining  laws  which  might 
otherwise  be  asserted  must  be  deemed 
abandoned.  54-166 

One  who  is  granted  permission  to  drill 
a  test  well  under  the  provisions  of  section 
13  of  the  Oil  and  Gas  Leasing  Act,  who 
does  not  at  the  time  disclose  that  he  is 
a  claimant  under  the  placer  mining  laws, 
is  estopped  from  afterwards  making  such 
claim.  54-166 

The  basic  conditions  authorizing  the 
grant  of  a  prospecting  permit  under  sec- 
tion 13  of  the  Oil  and  Gas  Leasing  Act 
are  that  the  deposits  belong  to  the  United 
States  and  the  land  applied  for  is  not 
within  the  geologic  structure  of  an  oil  and 
gas  field,  and  an  application  under  this 
section  is  inconsistent  and  incompatible 
with  a  vested  right  to  the  oil  and  gas  de- 
posits under  the  Mining  Law  by  virtue  of 
the  discovery  of  valuable  deposits  of  oil 
thereon.  54-166 

Where  an  oil  and  gas  prospecting  per- 
mit was  granted  prior  to  the  publication 
of  an  application  for  patent  to  the  land 


under  the  Mineral  Law,  it  is  the  duty  of 
the  patent  applicant  to  contest  the  permit 
and  not  the  duty  of  the  permittee  to  ad- 
verse the  patent  application.  54-166 

Instructions  of  Mar.  2,  1933,  aban- 
donment of  wells  on  oil  and  gas  prospect- 
ing permit  lands  (Instructions  of  Apr.  23, 
1928,   52  L.D.   353,   amended).         54-179 

The  issuance  through  oversight  of  an 
oil  and  gas  permit  for  prospecting  land 
within  a  producing  oil  field  will  not  compel 
a  subsequent  erroneous  classification  of 
the  field  and  the  granting  of  another  per- 
mit for  prospecting  other  lands  on  the 
structure.  54-192 

The  fact  that  there  are  instances  where 
oil  and  gas  permits,  under  section  13  of  the 
act  of  Feb.  25,  1920  (41  Stat.  437),  have 
been  erroneously  granted  in  the  past  sup- 
plies no  justification  for  later  similar  er- 
roneous action.  54-313 

Neither  the  Leasing  Act  of  Feb.  25,  1920 
(41  Stat.  437)  nor  the  regulations  issued 
thereunder  give  exclusive  segregative  ef- 
fect to  an  application  for  a  prospecting 
permit,  and  a  permittee,  in  default  under 
the  regulations,  resulting  in  cancellation 
of  his  permit,  but  able  to  show  substantial 
equities,  may,  upon  proper  application, 
have  his  permit  reinstated,  to  the  exclusion 
of  the  claims  of  mere  permit  applicants. 

54-333 

Regulations  of  Jan.  5,  1934,  revising  oil 
and  gas  form  of  permit  (Cir.  No.  1316), 
amending  Cir.  No.  1111  (52  L.D.  40). 

54-346 

In  the  absence  of  any  adverse  claim,  ir- 
regularity in  the  showing  as  to  citizenship 
of  an  applicant  for  an  oil  and  gas  prospect- 
ing permit  at  the  time  the  permit  was 
granted  may  be  waived  by  the  Department 
and  such  irregularity  cannot  be  taken 
advantage  of  by  a  subsequent  applicant 
nor  will  a  failure  to  comply  with  the  law 
which  is  apparent  from  the  records  be 
ground  for  protest.  55-150 

Regulations  of  Aug.  28,  1935,  concerning 
act  of  Aug.  21,  1935  (49  Stat.  674),  amend- 
ing Oil  and  Gas  Leasing  Act  (Cir.  No. 
1367).  55-339 

Where  the  holder  of  a  coal  prospecting 
permit,  as  the  result  of  prospecting  work 
done  on  the  land  covered  by  the  permit, 
has  demonstrated  that  the  land  contains 
coal  in  commercial  quantities  and  has  sub- 
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mitted  an  application  for  a  preference- 
right  coal  lease  on  the  land,  the  long- 
established  policy  of  the  Department 
permits  the  applicant  to  begin  the  com- 
mercial mining  of  coal  from  the  land 
without  awaiting  the  actual  issuance  of  a 
lease  to  him.  60-516 

II.  APPLICATIONS 

Existing  departmental  practice  directs 
that  an  application  for  an  oil  and  gas  pros- 
pecting permit  which  is  accompanied  by 
an  insufficient  filing  fee  be  merely  sus- 
pended until  the  applicant  has  had  thirty 
days  within  which  to  tender  the  requisite 
fee  and  until  expiration  of  that  period,  a 
later  prospecting  permit  application  for 
the  same  lands  must  be  treated  as  a  junior 
application.  52-409 

Modification  directed  of  the  general  rule 
contained  in  Cir.  No.  616  (46  L.D.  513), 
which  requires  that  all  applications  that 
are  accompanied  by  insufficient  filing  fees, 
regardless  of  the  amounts  tendered,  be 
merely  suspended  with  segregative  effect. 

52-409 

Instructions  of  Aug.  29,  1928,  descrip- 
tion of  lands  in  oil  and  gas  permit  appli- 
cations (Cir.  No.  1162).  52-483 

An  application  for  an  oil  and  gas  pros- 
pecting permit  under  section  13  of  the  act 
of  Feb.  25,  1920  (41  Stat.  437)  is,  in  effect, 
a  mere  request  that  a  license  be  granted 
and  confers  upon  the  applicant  no  interest 
|  in  the  lands  or  the  mineral  deposits  therein. 

54-333 

Regulations  of  Mar.  29,  1934,  governing 
simultaneous  applications  for  oil  and  gas 
prospecting  permits   (Cir.  No.  1320). 

54-400 

The  mere  filing  of  an  application  for  a 
prospecting  permit  does  not  give  the  ap- 
plicant any  right  as  against  the  Govern- 
ment, but  merely  a  prior  right  over  any 
subsequent  applicant,  the  Department  in- 
volved being  under  no  obligation  to  issue 
a  permit  if  it  is  in  the  general  interest 
that  no  permit  be  issued.  55-13 

An  application  for  an  oil  and  gas  permit 
executed  by  an  attorney  in  fact  accom- 
>anied  by  a  power  of  attorney  from  the 
applicant  stating  her  qualifications,  to 
which  no  oath  is  affixed,  has  no  segrega- 
tive effect  so  as  to  debar  a  conflicting  like 
application  or  to  arrest  the  running  of  the 


90-day  period  provided  for  in  the  act  of 
Aug.  21,  1935  (49  Stat.  674),  which  bars 
the  allowance  of  permit  applications  filed 
within  90  days  from  its  date.  56-1 

III.  ASSIGNMENTS 

Instructions  of  Mar.  22,  1927,  direc- 
tions given  to  refuse  to  recognize  or  con- 
sider in  any  way  mere  contingent  or 
royalty  interests  in  oil  and  gas  pros- 
pecting permits.  52-60 

An  operating  agreement,  notwithstand- 
ing that  it  may  amount  to  an  assignment 
of  an  oil  and  gas  prospecting  permit,  need 
not  be  submitted  to  the  department  for 
approval  prior  to  discovery.  52-359 

Operating  contracts  in  excess  of  2,560 
acres  on  a  structure,  or  7,680  acres  in  a 
State,  may  be  disposed  of  prior  to  dis- 
covery. 52-359 

In  the  case  of  a  partial  assignment  of 
an  oil  and  gas  prospecting  permit  such 
permit  will  be  regarded,  ordinarily,  as  a 
unit,  and  separate  permits  will  not  be 
issued  to  the  assignees  where  it  appears 
that  the  purpose  is  to  evade  the  provision 
in  section  14  of  the  leasing  act  of  Feb.  25, 
1920,  relating  to  the  granting  of  a  five 
percent  lease  in  compact  form.  52-527 

While  oil  and  gas  prospecting  permits 
will  not  be  granted  to  a  permittee  on  one 
structure  in  such  manner  as  to  make  it 
possible  for  him  to  include  more  than  640 
acres,  in  five  percent  leases  as  reward 
for  discovery,  yet  after  leases  have  been 
earned  and  issued  no  objection  will  be  in- 
terposed to  the  approval  of  assignments 
of  five  percent  lease  areas  upon  one  struc- 
ture provided  that  they  do  not  exceed  in 
the  aggregate  2560  acres  to  one  person. 

52-589 

Instructions  of  Jan.  31,  1933,  assign- 
ments, etc.,  of  interest  in  oil  and  gas  pros- 
pecting permits,  modifying  par.  1-g  of 
regulations  of  Apr.  4,  1932.  54-149 

Regulations  of  July  31,  1934,  to  govern 
assignments  of  interests  in  oil  and  gas  per- 
mits (Cir.  No.  1331).  54-549 

IV.  EXTENSIONS 

Instructions  of  May  2,  1928,  extensions 
of  time  for  drilling  under  oil  and  gas  per- 
mits, acts  of  Jan.  11,  1922  (42  Stat.  356), 
Apr.  5,  1926  (44  Stat.  236),  and  Mar.  9, 
1928    (45  Stat.  252).     Cirs.  Nos.  801    (49 
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L.D.  403),  946  (50  L.D.  567),  1041  and 
1063  (51  L.D.  278,  450),  superseded.  (Cir. 
No.  1147.)  52-362 

Regulations  of  July  15, 1932,  extension  of 
time  on  oil  and  gas  prospecting  permits, 
under  act  of  June  30,  1932  (Cir.  No.  1277.) 

54-7 

Under  the  Mineral  Leasing  Act,  as 
amended  by  the  act  of  Mar.  4,  1931  (46 
Stat.  1523),  the  Secretary  of  the  Interior 
has  the  implied  power  to  condition  the 
granting  or  extension  of  oil  and  gas  pros- 
pecting permits  on  the  filing  of  stipulations 
agreeing  to  unit  operation.  56-175 

V.  LANDS  SUBJECT  TO 

Permits  will  not  be  granted  to  prospect 
for  oil  and  gas  on  unsurveyed  school  sec- 
tions, withdrawn  on  behalf  of  a  State  under 
the  act  of  Aug.  18,  1894  (28  Stat.  372),  in 
the  absence  of  a  classification  of  the  lands 
by  the  Geological  Survey  as  prospectively 
valuable  for  oil  and  gas.  52-34 

Instructions  of  Mar.  18,  1927,  bonds  with 
oil  and  gas  prospecting  permits.  Para- 
graph 1,  Cir.  No.  1111  (52  L.D.  40)  ampli- 
fied. 52-41 

A  patent  issued  under  the  act  of  Oct.  2, 
1917  (40  Stat.  297),  confers  title  to  the 
surface  and  to  everything  contained  within 
the  land,  and  precludes  the  granting  of  a 
permit  to  prospect  for  oil  and  gas  there- 
upon under  the  act  of  Feb.  25,  1920.  52-44 

Only  nonmineral  lands  were  granted  to 
the  State  of  Arizona  for  school  purposes  by 
section  24  of  the  act  of  June  20,  1910  (36 
Stat.  557),  and  where  the  title  to  a  desig- 
nated school  section  has  not  vested  in  the 
State  the  Government,  in  furtherance  of  its 
right  and  duty  of  investigating  and  de- 
termining the  character  of  the  land,  may 
grant  an  oil  and  gas  prospecting  permit. 

52-489 

A  new  permit  cannot  be  granted  under 
a  partial  assignment  of  an  oil  and  gas  pros- 
pecting permit  where  some  of  the  land  in 
the  assignment  is  in  a  de  facto  producing 
structure.  52-527 

The  Land  Department  has  the  power  to 
permit  the  use  of  percolating  water  de- 
veloped by  wells  on  public  lands  embraced 
within  an  oil  and  gas  prospecting  permit 
for  oil  drilling  operations  and  for  other 
domestic  purposes,  provided  that  such  use 


does  not  result  in  undue  waste  of  the  Gov- 
ernment's mineral  estate.  52-554 

The  granting  of  a  permit  to  prospect  for 
oil  and  gas  on  public  lands  under  section 
13  of  the  act  of  Feb.  25, 1920  (41  Stat.  437), 
is,  by  the  terms  of  the  act,  discretionary 
with  the  Secretary  of  the  Interior,  and  the 
announcement  and  enforcement  of  a 
changed  oil  conservation  policy  which  is 
made  applicable  to  all  alike  cannot  be  held 
to  be  an  arbitrary  use  of  administrative 
power.  52-630 

Instructions  of  Apr.  4,  1932,  applications 
for  oil  and  gas  prospecting  permits  subject 
to  unit  operation.  53-640 

Instructions  of  Apr.  5,  1932,  oil  and  gas 
prospecting  permits  subject  to  unit  opera- 
tion. 53-643 

E.O.  No.  5327  of  Apr.  15,  1930,  under 
which  certain  oil-shale  lands  were  tem- 
porarily withdrawn  for  the  purpose  of  in- 
vestigation, examination,  and  classifica- 
tion, constituted  a  withdrawal  from  every 
form  of  claim  except  for  metalliferous  min- 
erals, and  a  permit  to  prospect  lands  within 
the  withdrawn  area  for  oil  and  gas  was  not 
allowable  as  long  as  the  order  remained 
unmodified  or  unrevoked  by  another  Execu- 
tive order  or  by  act  of  Congress.       54-190 

Absolute  property  in  and  dominion  and 
sovereignty  over  the  soils  beneath  their  tide 
waters  have  been  reserved  to  the  several 
States,  so  that  land  in  the  State  of  Cali- 
fornia below  the  line  of  ordinary  high  tide 
is  not  subject  to  prospecting  under  a  Fed- 
eral oil  and  gas  prospecting  permit,  title 
to  said  land  having  passed  to  the  State, 
subject  only  to  the  paramount  right  of 
navigation  over  the  waters  so  far  as  such 
navigation  might  be  required  by  the  neces- 
sities of  commerce  with  foreign  nations  or 
among  the  several  States.  55-1 

Lands  beneath  the  waters  of  a  nonnavi- 
gable  lake  which  is  surrounded  by  tracts 
which  have  been  patented  by  the  Govern- 
ment are  not  subject  to  oil  and  gas  pros- 
pecting under  the  terms  of  the  Mineral 
Leasing  Act  of  Feb.  25,  1920.  55-311 

OIL  PLACER  CLAIMS 

Under  the  act  of  June  25,  1910  (36  Stat. 
847),  an  occupant  or  claimant  of  oil  and 
gas  lands  under  the  placer  mining  laws 
is  entitled  to  protection,  if,  at  the  time  of 
the  withdrawal  of  the  lands,  he  was  mak- 
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ing  reasonable  effort,  indicating  a  bona 
fide  intention  to  discover  oil  and  gas  on 
the  claim  with  all  practical  expedition,  as 
by  the  doing  of  physical  acts  tending  to 
facilitate  the  exploration  for,  and  discov- 
ery of,  oil  or  gas  thereon,  and  it  is  not 
necessary  that  actual  drilling  was  being 
prosecuted  at  that  date.  52-313 

The  mere  making  within  a  period  of  sev- 
eral years  of  geophysical  examinations  to 
determine  the  structure  of  an  area  includ- 
ing an  oil  placer  to  which  claim  is  as- 
serted, and  endeavors  to  induce  oil  com- 
panies to  employ  their  financial  resources 
in  drilling  further  test  wells  on  the  claims, 
do  not  constitute  diligent  prosecution   of 
work  within  the  meaning  of  the  mining- 
laws.  54-166 
In  support  of  an  application  for  mineral 
patent  to  two  oil  placer  claims,  the  evi- 
dence showed  the  drilling  of  three  wells 
from  1916  to  1923  to  stratums  of  sand  in 
which   showings  of  considerable  gas  and 
water  were  encountered,  but  as  to  which 
no  tests  of  production  were  made  and  the 
wells  were  abandoned  and  all  drilling  dis- 
continued  until   1930,   when   the  mineral 
claimants,  under  provisions  of  the  leasing 
act  of  Feb.  25,  1920,  obtained  permission 
to  drill  a  test  well  to  deeper  sands,  in 
which  oil  and  gas  in  commercial  quantities 
were   encountered.     Held,  That   the  min- 
eral claimants  did  not  rely  upon  the  alleged 
discoveries  in   the  three  wells  first  men- 
tioned, but  realized  the  need  of  further 
tests    and    accordingly    drilled   to   deeper 
sands,  and  that  the  placer  locations  were 
invalid  for  lack  of  discovery.  54-601 
A  mining   claimant   of  an  asserted  oil 
placer  claim  who  protests  against  the  is- 
suance of  an  oil  and  gas  lease  on  land  clas- 
sified and  priced  as  coal  land  and  within 
the  boundaries  of  petroleum   reserve,   to 
sustain  his  allegations  of  a  superior  right 
will    be   required   to   show   that   the  land 
possesses  no  value  for  coal  and  at  the  date 
of    the    petroleum    withdrawal    that    the 
claimants  of  the  conflicting  mining  claim, 
in  the  absence  of  discovery  of  mineral  on 
that  date,  were  in  diligent  prosecution  of 
work  leading  to   the  discovery  of  oil  or 
gas,  which  work  was  continued  with  dili- 
gence to  discovery.  58-754 
Evidence   that  a   3-foot   layer   of   oily, 
greasy  shale  was  discovered  2  feet  below 


the  surface  of  a  mining  claim  falls  short 
of  establishing  that  a  discovery  of  oil 
sufficient  to  validate  the  claim  was  made. 

60-309 

Only  those  mining  claims  relating  to  oil 
and  the  other  minerals  named  in  section 
37  of  the  Mineral  Leasing  Act  on  which  a 
valid  discovery  had  been  made  prior  to  the 
effective  date  of  the  act,  or  on  which  work 
leading  to  a  discovery  was  being  diligently 
prosecuted  on  the  date  of  the  act  and  was 
thereafter  continued  to  a  valid  discovery, 
were  preserved  by  the  section.         60-309 

Oil  placer  mining  claimants,  whose 
claim,  prior  to  discovery,  was  included  in 
land  withdrawn  by  an  Executive  order 
issued  under  the  act  of  June  25,  1910,  as 
amended,  were  not  engaged  on  the  date  of 
the  withdrawal  and  thereafter  in  such  dili- 
gent prosecution  of  work  leading  to  a  dis- 
covery as  to  exclude  their  claim  from  the 
withdrawal,  where  they  had  only  piled 
some  lumber  and  started  a  derrick  on  the 
claim  at  the  date  of  the  withdrawal  and 
where  thereafter,  over  a  period  of  2% 
years,  they  erected  two  incomplete  der- 
ricks, worked  on  roads,  excavated  a  sump, 
and  did  some  grading  and  leveling  of  sites 
for  equipment.  60-343 
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I.  GENERALLY 


Where  there  has  been  an  actual  dis- 
covery of  mineral  either  on  the  surface  or 
in  shallow  workings  within  the  limits  of 
an  asserted  mining  location,  and  the  de- 
posits of  the  region  have  been  the  subject 
of  exploration  and  study  for  a  number  of 
years,  evidence  bearing  upon  the  mineral 
value  and  the  geological  formation  of  the 
adjacent  lands  may  be  considered  in  deter- 
mining whether  the  located  lands  are 
chiefly  valuable  for  their  mineral  contents. 

52-201 

The  rule  as  to  the  thickness  and  oil  con- 
tent adopted  by  the  Geological  Survey  in 
its  regulations  of  Apr.  3,  1916,  for  the 
classification  of  lands  with  respect  to  their 
oil-shale  character,  was  not  intended  to 
be  applied  by  the  department  as  a  yard- 
stick in  determining  whether  the  physical 
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exposure  of  an  oil-shale  deposit  within 
the  limits  of  an  asserted  oil-shale  placer- 
mining  location  is  sufficient  to  constitute 
an  adequate  discovery  of  mineral  under 
the  mining  laws,  but  each  case  presented 
must  be  determined  upon  the  facts  there 
disclosed.  52-202 

As  between  the  Government  and  a  min- 
ing claimant  the  test  of  the  validity  of 
the  latter's  oil-shale  claim  is  found  in  the 
provisions  of  section  37  of  the  leasing  act, 
and  not  in  that  part  of  section  2324,  Re- 
vised Statutes,  which  defines  his  rights 
with  respect  to  some  stranger  who  seeks 
to  relocate  the  claim.  52-295 

Where,  subsequent  to  the  passage  of  the 
leasing  act,  a  claimant  of  an  oil-shale  lo- 
cation fails  to  perform  the  annual  assess- 
ment work  within  the  period  prescribed 
by  law,  all  his  rights  against  the  Govern- 
ment in  and  to  the  location  are  extin- 
guished, and  entry  and  performance 
thereafter  by  him  or  his  successors  of 
work  on  the  claim  constitute  a  trespass 
and  neither  revive  nor  initiate  any  rights. 

52-296 

Section  20  of  the  act  of  Feb.  25,  1920 
(41  Stat.  437),  which  grants  a  preference 
right  to  a  surface  entryman  in  the  award 
of  a  permit  to  prospect  for  oil  and  gas 
in  the  entered  lands  relates  to  oil  and  gas 
deposits  to  be  obtained  by  means  of  drill- 
ing wells  and  it  has  no  application  to  oil 
shale  deposits.  52-329 

The  word  "oil"  as  used  in  the  act  of 
July  17,  1914  (38  Stat.  509),  includes  oil 
shale  and  a  recital  in  a  patent  issued  pur- 
suant to  that  act,  reserving  to  the  United 
States  all  the  oil  and  gas  in  the  lands 
patented,  is  sufficient  to  reserve  the  oil 
shale  deposits.  52-329 

The  rules  of  the  general  mining  laws  as 
to  discovery  and  assessment  work  are  ap- 
plicable to  oil-shale  claims  unaffected  by 
the  act  of  Feb.  12,  1903   (32  Stat.  825). 

52-333 

The  term  "oil  lands"  in  the  act  of  Feb. 
12,  1903  (32  Stat.  825),  does  not  compre- 
hend oil-shale  lands.  52-333 

Oil-shale  claimants  who  performed  as- 
sessment work  upon  the  theory  that  the  act 
of  Feb.  12,  1903  (32  Stat.  825)  applied  to 
such  claims  are  not  prejudiced  thereby,  in- 
asmuch as  under  the  liberal  construction 
heretofore  expressed  in  numerous  depart- 


mental decisions,  any  group  assessment 
work  that  will  meet  the  requirements  of 
that  act  will  satisfy  the  requirements  of 
section  2324,  Revised  Statutes.         52-334 

The  applicability  of  assessment  work  on 
oil-shale  claims  is  to  be  adjudicated  under 
the  rules  of  the  general  mining  laws  un- 
affected by  the  act  of  Feb.  12,  1903  (32 
Stat.  825).  52-334 

Work  of  strictly  an  exploratory  na- 
ture, performed  on  a  group  of  oil-shale 
claims,  such  as  work  that  is  shown  to  have 
value  in  determining  the  oil-bearing  char- 
acter of  the  shale  on  a  contiguous  group 
of  claims,  is  acceptable  as  expenditure 
required  as  a  basis  for  patent,  other  es- 
sentials of  the  rules  of  group  development 
being  established ;  and  work  of  similar 
character  may  also  be  credited  as  annual 
assessment  work  where  an  antecedent  dis- 
covery is  shown;  but  the  burden  of  proof 
is  upon  the  claimant  both  under  the  act  of 
Feb.  12, 1903  (32  Stat.  825),  and  under  sec 
tion  2324,  Revised  Statutes.  52-334 

Where  an  oil-shale  claimant  neither  per- 
formed the  annual  assessment  work  for  the 
year  1919,  nor  caused  the  notice  provided 
by  the  public  resolution  of  Nov.  13,  1919 
(41  Stat.  354)  to  be  recorded  in  lieu 
thereof,  all  of  his  rights  under  the  mining 
law  ceased  and  he  could  not  thereafter 
bring  his  claim  within  the  exception  in  sec- 
tion 37  of  the  leasing  act  of  Feb.  25,  1920. 

52-522 

The  restriction  in  the  act  of  Feb.  12, 
1903  (32  Stat.  825),  relating  to  oil  placers, 
which  limits  the  benefits  of  common  im- 
provement work  to  five  claims,  is  not  ap- 
plicable to  oil-shale  claims.  52-523 

Where  development  work  has  actually 
been  done  upon  a  group  of  oil-shale  claims 
in  good  faith  and  is  reasonably  adapted 
to  the  purpose  for  which  it  was  designed, 
although  it  may  not  have  been  the  best 
possible  mode  of  development,  the  depart- 
ment will  not  substitute  its  judgment  as  to 
its  wisdom  or  expediency  for  that  of  the 
owner.  52-523 

II.  WITHDRAWALS 

Instructions  of  June  4,  1935,  modifying 
oil  shale  withdrawals  to  allow  sodium 
prospecting  permits  and  leases.  Cir.  No. 
1220,  June  9,  1930  (53  I.D.  127),  modified. 

55-280 
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Instructions  of  June  9,  1930,  withdrawal 
of  oil  shale  lands  by  E.O.  No.  5327,  Apr. 
15,  1930  (Cir.  No.  1220).  53-127 

OREGON  AND  CALIFORNIA  RAILROAD 
AND  RECONVEYED  COOS  BAY  GRANT 
LANDS 

Page 

I.  Generally 321 

II.  Leases 321 

III.   Mining  Claims 321 

IV.  Nonmineral  Entries  and  Dis- 
posals        321 

V.  Permits 321 

VI.  Timber  Sales 322 

I.  GENERALLY 

Instructions  of  June  18,  1928,  use  of  re- 
vested Oregon  and  California  Railroad  and 
Coos  Bay  Wagon  Road  grant  lands  for 
recreational  purposes.  Cir.  No.  1085  (51 
L.D.  505).  supplemented   (Cir.  No.  1156). 

52-407 

The  act  of  May  31,  1918  (40  Stat.  593), 
which  authorizes  the  Secretary  of  the  In- 
terior to  exchange  revested  lands  formerly 
within  the  grant  to  the  Oregon  and  Cali- 
fornia Railroad  Company  with  a  view  to 
the  consolidation  of  the  holdings  of  public 
timber  lands  is  not  limited  to  timber  lands, 
but  applies  with  equal  force  to  agricultural 
lands,  and  where  it  is  advantageous  to  the 
United  States  to  exchange  cut-over  lands 
or  lands  with  a  reservation  of  the  timber 
thereon  for  timbered  lands,  such  exchange 
is  within  the  provision  of  the  statute. 

52-738 

A  grant  of  rights  under  mining  law  in 
revested  Oregon  and  California  and  re- 
conveyed  Coos  Bay  grant  lands  is  clearly 
inconsistent  with  the  objects  and  purposes 
of  the  act  of  Aug.  28,  1937.  57-365 

Lands  classified  under  section  3  of  the 
act  of  Aug.  28,  1937  (50  Stat.  874),  as 
more  valuable  for  agriculture  than  for 
timber,  if  in  fact  more  valuable  for  min- 
eral than  for  agriculture,  and  not  there- 
fore subject  to  disposition  under  section  3, 
are  subject  to  location,  entry  and  purchase 
under  the  mining  laws  in  accordance  with 
section  3  of  the  act  of  June  9,  1916  (39 
Stat.  218).  57-365 

The  act  of  Aug.  28,  1937,  repealed  all 
acts  and  particularly  any  part  or  parts  of 


the  acts  of  June  9,  1916  (39  Stat.  218) 
and  Feb.  26,  1919  (50  Stat.  874),  incon- 
sistent with  its  provisions.  The  act  of 
Aug.  28,  1937,  contains  nothing  which  au- 
thorizes the  lease  of  minerals.  57-365 

II.  LEASES 

The  act  of  Apr.  13,  1928  (45  Stat.  429 ; 
43  U.S.C.  869a),  while  permitting  the  is- 
suance of  recreational  leases  on  O.  and  C. 
lands  to  States,  counties,  or  municipalities, 
does  not  authorize  leases  to  individuals  or 
business  organizations.  59-313 

The  act  of  Aug.  24,  1937  (50  Stat.  874), 
does  not  authorize  the  Secretary  to  lease 
O.  and  C.  lands  for  recreational  purposes. 

59-313 
III.  MINING  CLAIMS 

The  provisions  of  section  3  of  the  act  of 
June  9,  1916  (39  Stat.  218),  revesting  in 
the  United  States  title  to  lands  forfeited 
by  the  Oregon  and  California  Railroad 
Company,  expressly  refrained  from  ex- 
tending the  mining  laws  to  power  site 
lands.  55-430 

The  policy  of  making  mineral  lands  in 
national  forests  subject  to  the  operation  of 
the  mining  law  was  continued  with  certain 
restrictions  and  limitations  in  the  act  of 
June  9,  1916  (39  Stat.  218),  but  the  act  of 
Aug.  28,  1937  (50  Stat.  874)  as  to  timber 
lands  made  the  objects  and  purposes  of 
that  act  paramount,  notwithstanding  any 
conflict  with  any  provision  of  the  mineral 
land  laws.  57-365 

IV.  NONMINERAL  ENTRIES  AND 
DISPOSALS 

Instructions  of  July  16,  1931,  acquisition 
or  use  of  public  lands  by  States,  counties, 
or  municipalities  for  recreational  purposes. 
(Cir.  No.  1085,  51  L.D.  505;  Cir.  No.  1122, 
52  L.D.  135;  Cir.  No.  1156,  52  L.D.  407, 
superseded.)    (Cir.  No.  1085.)  53^105 

V.  PERMITS 

The  Secretary  has  authority  under  43 
CFR,  Cum.  Supp.,  Part  258,  to  issue  rev- 
ocable licenses  for  the  use  of  O.  and  C. 
lands  for  recreational  purposes,  but  only  in 
cases  in  which  the  beneficiaries  cannot 
qualify  as  lessees  under  the  act  of  Apr.  13, 
1928  (45  Stat.  429).  59-313 
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VI.  TIMBER  SALES 

Instructions  of  July  29,  1929,  Oregon  and 
California  Railroad  and  Coos  Bay  Wagon 
Road  grant  lands  ;  sale  of  timber.  Cirs.  of 
Sept.  15,  1917  (46  L.D.  447)  ;  Sept.  26,  1919 
(47  L.D.  381)  ;  and  Apr.  14,  1924  (50  L.D. 
376),  superseded  (Cir.  No.  1200).     52-683 

The  act  of  May  31,  1918  (40  Stat.  593), 
which  authorizes  the  Secretary  of  the  In- 
terior to  exchange  revested  lands  formerly 
within  the  grant  to  the  Oregon  and  Cali- 
fornia Railroad  Company  with  a  view  to 
the  consolidation  of  the  holdings  of  public 
timber  lands  is  not  limited  to  timber  lands, 
but  applies  with  equal  force  to  agricultural 
lands,  and  where  it  is  advantageous  to  the 
United  States  to  exchange  cut-over  lands 
or  lands  with  a  reservation  of  the  timber 
thereon  for  timbered  lands,  such  exchange 
is  within  the  provision  of  the  statute. 

52-738 

Instructions  of  Jan.  23,  1931,  Oregon 
and  California  Railroad  and  Coos  Bay 
Wagon  Road  grant  lands;  extension  of 
time  for  cutting  and  removing  timber  un- 
der act  of  May  19,  1930.  (46  Stat.  369). 
(Cir.  No.  1235.)  53-249 

The  sale  of  timber  on  the  Oregon  and 
California  revested  lands  within  sustained- 
yield  forest  units  established  under  the 
act  of  Aug.  28,  1937  (50  Stat.  874)  may  be 
consummated  without  competitive  bidding 
and  such  timber  is  subject  to  disposal  by 
other  methods  designed  to  secure  a  price 
reflecting  its  fair  value.  The  competitive 
bidding  requirement  of  the  act  of  June  9, 
1916  (39  Stat.  218)  was  repealed  by  the 
act  of  Aug.  28,  1937.  58-414 

OUTER  CONTINENTAL  SHELF  LANDS 
ACT 

(See  also  Oil  and  Gas  Leases) 

PATENTS  AND  COPYRIGHTS 

(See  also  Inventions) 

Officers  and  employees  of  the  Federal 
Government,  except  those  of  the  Patent 
Office,  are  not,  by  reason  of  such  service 
or  employment,  precluded  from  exercise 
of  the  rights  of  an  owner  of  a  patent. 

54-388 

Subject  to  existing  law,  including  manu- 
facture and  use  by  the  United  States  free 


of  charge,  a  patent-owning  corporation, 
composed  of  Federal  officers  and  em- 
ployees, may  enter  into  contractual  rela- 
tions with  individuals  or  corporations  as 
to  the  thing  patented,  including  contracts 
for  its  manufacture  and  sale  on  a  royalty 
basis.  54-388 

Bureaus  of  the  Interior  Department  are 
not  authorized  to  pay  royalties  for  the  use 
of  patented  devices  to  employees  of  the 
United  States  Government  or  their  assign- 
ees, or  to  former  employees  of  the  Govern- 
ment who  invented  or  discovered  the 
devices  while  they  were  employed  by  the 
Government.  58-763 

Contractors  authorized  by  the  Bureaus 
of  the  Interior  Department  to  use  inven- 
tions patented  by  employees  of  the  United 
States  are  protected  from  liability  to  the 
patentees  for  infringement  and  for  pay- 
ment of  royalties  by  the  act  of  June  25, 
1910  (36  Stat.  851),  as  amended  by  the 
act  of  July  1,  1918  (40  Stat.  705 ;  35  U.S.C. 
68).  58-763 

Specifications  on  Interior  Department 
contracts  may  properly  include  provisions 
stating  that  the  United  States  has  the 
right  to  use  inventions  patented  by  em- 
ployees of  the  United  States  and  that  no 
royalties  are  to  be  chargeable  to  the 
United  States  for  the  use  of  such  inven- 
tions. 58-763 

The  public  use  of  an  invention  for  more 
than  2  years  without  filing  a  patent  appli- 
cation thereon  is  a  bar  to  the  issuance  of 
a  valid  patent  thereon  under  section  4886, 
Revised  Statutes,  as  amended  by  the  act 
of  Aug.  5,  1939  (53  Stat.  1212;  35  U.S.C. 
31).  59-29 
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a  notation  over  the  signature  and  seal  of 
the  Commissioner  of  the  General  Land 
Office  to  the  effect  that  the  cancellation 
and  mutilation  were  erroneous  and  with- 
out authority.  52-32 

Instructions  of  Apr.  15,  1929,  color  of 
title  claims  to  public  lands ;  adverse  pos- 
session (act  of  Dec.  22,  1928,  45  Stat. 
1069).      (Cir.  No.  1186.)  52-611 

The  distinction  that  may  be  made  in 
law  between  assignees  and  transferees  and 
those  who  succeed  to  the  title  or  interest 
in  property  upon  and  in  consequence  of 
the  demise  of  the  owner  is  not  a  sufficient 
reason  for  modification  of  the-  existing  rule 
of  the  department  that  in  the  purchase  of 
a  town  lot  all  necessary  papers  and  patent 
will  be  issued  in  the  name  of  the  pur- 
chaser. 53-146 

In  the  State  of  Iowa  a  riparian  owner 
takes  title  only  to  the  water's  edge  of 
streams  or  other  bodies  of  water,  whether 
navigable  or  nonnavigable,  and  Govern- 
ment patents  for  marginal  lands  follow  the 
State  rule  and  convey  no  land  under  a  non- 
navigable  lake.  53-429 

Upon  issuance  of  a  land  patent  in  the 
name  of  the  original  claimant,  his  heirs, 
devisees,  and  assigns,  the  Commissioner 
of  the  General  Land  Office  may  deliver 
such  patent  to  persons  who  have  made 
affidavit  that  they  are  the  sole  heirs  of 
the  original  claimant  and  that  no  suc- 
cession of  the  estate  of  the  claimant  has 
ever  been  made  by  them  or  their  prede- 
cessors. 54-135 

There  is  marked  unanimity  of  opinion 
among  authorities  that  to  overcome  the 
presumption  that  a  patent  to  public  land 
was  issued  upon  sufficient  evidence,  clear, 
unequivocal  and  convincing  proof  must  be 
produced,  and,  in  consideration  of  the 
mineral  character  of  the  land,  not  only 
must  it  satisfactorily  appear  that  the  land 
was  known  mineral  land  at  the  time  the 
patentee's  rights  would  have  otherwise 
vested,  but  it  must  be  more  valuable  for 
mineral  than  for  agricultural  or  other 
purposes.  54-475 

Regulations  of  Oct.  19,  1934,  as  to  issue 
of  patents  to  States  to  designated  school 
sections  in  place  (Cir.  No.  1338).         55-7 

In  the  case  of  navigable  waters,  the  sub- 
merged lands  do  not  belong  to  the  Federal 
Government,  having  passed  to  the  State 


upon  its  admission  to  the  Union.  In  the 
case  of  lands  bounded  by  nonnavigable 
waters,  title  to  the  submerged  lands  is  sur- 
rendered if  the  patent  for  the  marginal 
uplands  issues  without  reservation  or  re- 
striction. In  either  case,  the  effect  of  the 
grant  on  the  title  to  the  submerged  lands 
will  depend  upon  the  law  of  the  State 
where  the  lands  lie.  55-310 

After  the  lapse  of  two  years  from  the 
date  of  issuance  of  a  receiver's  receipt 
upon  a  final  entry  under  a  homestead  law, 
if  no  contest  or  protest  be  then  pending, 
the  Land  Department  is  required  by  sec- 
tion 7  of  the  act  of  Mar.  3,  1891  (26  Stat. 
1093)  to  issue  a  patent  for  the  land  em- 
braced in  the  entry,  and  its  action  in  there- 
after canceling  the  entry  for  failure  to 
comply  with  applicable  regulations  is  with- 
out authority  and  has  no  effect  on  the 
rights  of  the  entryman.  55-485 

Where  a  mining  location  is  made  upon 
land  embraced  in  an  outstanding  oil  and 
gas  permit,  patents  issued  for  the  land 
are  not  for  this  reason  subject  to  cancel- 
lation upon  the  ground  of  fraud  over  6 
years  after  issuance  of  the  patents.  59-204 

The  question  as  to  whether  a  patent 
conveys  land  between  a  platted  traverse 
line  and  the  waters  of  a  navigable  stream, 
being  a  Federal  question  and  governed  by 
Federal  law,  is  not  required,  by  the  de- 
cision of  Erie  Railroad  Co.  v.  Tompkins, 
304  U.S.  64,  to  be  decided  solely  on  the 
basis  of  State  law.  This  case  is,  there- 
fore, not  governed  solely  by  the  North 
Dakota  decision  in  Ooerly  v.  Carpenter,  67 
N.  Dak.  495,  274  N.W.  509.  59-415 

Where  a  homestead  entry  is  made  on 
the  basis  of  a  patented  survey  plat,  the 
redesignation  of  the  land  in  a  subsequent 
survey  plat,  approved  between  the  date 
of  the  entry  and  the  date  of  the  patent, 
will  not  necessarily  control  in  the  interpre- 
tation of  the  patent ;  and  the  patent,  where 
governed  by  the  plat  of  earlier  survey,  is 
subject  to  reformation.  (Secretary's  In- 
structions, M-33711,  June  20,  1946.) 

59-^16 

Two  years  from  the  date  of  the  issuance 
of  the  register's  receipt  upon  the  final 
entry  of  any  tract  of  land  under  the  home- 
stead laws,  the  entryman  is  entitled  to  re- 
ceive a  patent  without  regard  to  whether 
a  final  certificate  has  been  issued.     The 
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running  of  the  2-year  period  may  be  tolled, 
however,  if  within  that  time  the  entryman 
has  received  notice  of  a  protest  and  ap- 
peared to  seek  its  dismissal,  even  though 
the  trial  of  the  protest  is  not  commenced 
within  the  2-year  period.  59-458 

II.  AMENDMENTS 

Where  mineral  lands  have  been  patented 
to  an  adverse  party  without  protection  of 
the  Indian  occupants  thereon,  action  may 
be  taken  by  the  United  States  to  modify 
the  patent  to  exclude  the  lands  occupied  or 
to  obtain  a  declaration  that  the  title  is 
subject  to  the  occupancy  rights  of  the 
Indians.  56-395 

III.  EFFECT 

A  patent  issued  under  the  act  of  Oct.  2, 
1917  (40  Stat.  297),  confers  title  to  the 
surface  and  to  everything  contained  within 
the  land,  and  precludes  the  granting  of  a 
permit  to  prospect  for  oil  and  gas  there- 
upon under  the  act  of  Feb.  25,  1920.     52-44 

A  patent  for  public  lands  carries  with  it 
an  implied  affirmation  or  finding  of  every 
fact  made  a  prerequisite  to  its  issue,  and  no 
executive  officer  of  the  Government  is  au- 
thorized to  reconsider  the  facts  on  which 
it  was  issued  or  to  recall  or  rescind  it. 

52-262 

The  so-called  compromise  act  of  Apr.  29, 
1898  (30  Stat.  367),  did  not  restore  to  the 
public  domain  any  lands  which  prior 
thereto  had  been  patented  to  the  State  of 
Arkansas  under  the  swamp-land  grants. 

52-262 

The  act  of  June  8,  1906  (34  Stat.  225), 
did  not  authorize  any  reservation  or  ex- 
ception in  patents  for  lands  embracing 
ruins  or  archaeological  sites,  and  upon  the 
issuance  of  a  patent  for  lands  containing 
such  ruins  governmental  authority  there- 
over ceases.  52-269 

Upon  the  grant  of  a  right-of-way  under 
the  act  of  Mar.  3,  1875  (18  Stat.  482),  the 
land  ceases  to  be  public  land  and  any  at- 
tempted appropriation  thereof  under  the 
mineral  or  other  public-land  laws  is  void 
and  patent  issued  pursuant  to  such  ap- 
propriation is  inoperative  to  the  same  ex- 
tent as  if  the  land  in  the  right-of-way  had 
been  expressly  eliminated  by  description. 

53-340 

Where  an  act  of  Congress  granting  public 
lands  provides  for  action  by  the  Secretary 


of  the  Interior  which  is  equivalent  to  the 
granting  of  a  patent,  such  action  by  him 
ends  the  jurisdiction  of  his  Department. 

54-475 

Generally,  a  meander  line  along  a  bank 
or  shore  is  not  a  line  of  boundary,  the 
boundary  line  being  the  waterline  itself. 
There  are,  however,  exceptions  to  this  gen- 
eral rule.  Thus,  the  meander  line  is  held 
to  be  the  true  boundary  line  if  the  meander 
line  was  run  where  no  lake  or  stream  call- 
ing for  it  exists ;  or  where  it  is  established 
so  far  from  the  actual  shoreline  as  to  indi- 
cate fraud  or  mistake ;  or  if,  at  the  time  a 
homestead  entry  is  made,  a  large  body  of 
land  previously  formed  by  accretion  is  ex- 
isting between  the  meander  line  and  the 
water  of  the  stream.  In  such  cases,  the 
patent  will  be  construed  to  convey  only  the 
lands  within  the  meander  line.  59-415 

Where,  prior  to  the  entry  and  patent  of  a 
lot  of  public  land  abutting  on  a  meander 
line,  a  substantial  accretion  had  formed 
between  the  meander  line  of  the  lot  and 
the  actual  shoreline  of  the  Missouri  River, 
title  to  the  added  area  did  not  pass  under  a 
patent  for  the  surveyed  upland.        59-415 

Although  issued  by  mistake  and  inad- 
vertence, a  patent  issued  under  authority 
of  law  vests  title  in  the  patentee  and  re- 
moves from  the  jurisdiction  of  this  Depart- 
ment inquiry  into  and  consideration  of  all 
disputed  questions  of  fact,  as  well  as  of 
rights  to  land.  61-397 

IV.  RESERVATIONS 

Final  certificate  and  patent  for  nonmin- 
eral  entry  need  not  contain  a  reference  to 
section  29  of  the  leasing  act  of  Feb.  25, 
1920,  if  the  oil  and  gas  claim  to  the  land  has 
been  finally  eliminated  prior  to  the  issu- 
ance of  the  final  certificate,  notwithstand- 
ing that  the  reservation  required  by  the 
act  of  July  17,  1914,  or  other  like  reserva 
tion  such  as  that  contained  in  the  stock- 
raising  homestead  act  be  retained. 
Instructions,  Dec.  3,  1929.  (Instructions 
of  July  2,  1925,  51  L.D.  166,  modified.) 

52-732 

The  act  of  Mar.  3,  1925  (43  Stat.  1185), 
authorizing  issuance  of  patent  to  the  State 
of  South  Dakota  with  mineral  reservation 
to  the  United  States  to  any  unpatented 
lands  within  the  Custer  State  Park  held 
or  claimed  under  the  Federal  mining  laws 
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under  locations  made  prior  thereto  upon 
payment  of  $1.25  per  acre  and  proof  of 
transfer  to  the  State  or  abandonment  of 
the  claims  did  not  ipso  facto  withdraw 
lands  so  claimed  from  the  operation  of  the 
mining  laws,  including  rights  of  relocation, 
but  did  enable  the  State  to  initiate  a  right 
which  would  defeat  attempts  at  subsequent 
location  or  relocation.  53-195 

One  obtaining  patent  to  public  land  with 
oil  and  gas  reservation  to  the  United 
States,  properly  impressed  in  strict  ac- 
cordance with  the  status  and  condition  of 
the  land  at  the  date  his  entry  is  approved 
for  patenting,  cannot,  after  acceptance 
of  the  patent,  be  allowed  to  exchange  the 
patent  for  one  without  such  reservation 
on  the  ground  that  the  land  was  restored 
from  a  petroleum  reserve  between  the 
dates  of  the  approval  for,  and  issuance  of 
patent.  53-479 

The  water  rights  acquired  and  safe- 
guarded by  section  2339,  Revised  Statutes, 
are  distinct  from  any  right  in  the  land 
itself,  and  the  existence  of  such  rights  is 
no  bar  to  acquisition  of  the  land  under 
subsequent  homestead  entries  or  locations, 
but  all  patents  granted  or  homesteads  al- 
lowed are  subject  to  any  vested  accrued 
rights  that  may  have  been  acquired  under 
or  recognized  by  this  section.  54-144 

Requirement  of  an  oil  and  gas  waiver 
where,  due  to  mistake  of  1.5  percent  in 
computing  the  sale  price  of  land,  patent 
has  not  issued  after  110  years  from  the 
date  of  the  issuance  of  the  cash  receipt. 
An  entryman  who  has  done  everything 
which  is  necessary  to  entitle  him  to  re- 
ceive a  patent  for  public  lands  has,  even 
before  patent  is  actually  issued  by  the 
General  Land  Office,  a  complete  equitable 
estate  in  the  land  which  he  can  sell  and 
convey,  mortgage  or  lease.  57-232 

The  Secretary  of  the  Interior  has  au- 
thority to  insert  in  patents  issued  under 
the  Recreation  Act  a  provision  barring 
racial  discrimination  in  the  use  of  the  land. 

60-477 

Where  a  statute  places  upon  this  De- 
partment the  mandatory  duty  of  convey- 
ing lands  to  persons  who  meet  certain 
requirements  prescribed  in  the  legislation, 
the  Department  cannot  impose  upon  such 
persons   additional   requirements   or   con- 


vey to  them  rights  less  than  those  provided 
for  by  Congress.  60-477 

The  Secretary  of  the  Interior  has  au- 
thority to  insert  in  a  patent  issued  as  a 
result  of  a  public  sale  under  the  second 
proviso  of  section  2455,  Rev.  Stat.,  as 
amended,  a  reservation  of  a  right-of-way 
for  driving  sheep  across  the  land  patented 
and  of  overnight  stopover  privileges  for 
such  sheep.  61-175 

V.  SUITS  TO  CANCEL 

It  has  not  been  authoritatively  settled 
that  a  suit  to  cancel  a  list  of  lands  certified 
to  a  State,  if  not  brought  within  six  years 
from  the  date  of  certification,  or  within 
six  years  from  the  date  of  discovery  of 
fraud,  would  be  barred  by  section  8  of 
the  act  of  Mar.  3,  1891  (26  Stat.  1099), 
but  this  statute  has  been  referred  to  by 
the  Supreme  Court  as  showing  the  purpose 
of  Congress  to  uphold  titles  arising  under 
certification  or  patent  after  the  lapse  of 
a  certain  time,  and  it  has  been  frequently 
held  that  certification  of  lists  pursuant  to 
similar  grants  is  of  the  same  effect  as  a 
patent.  54-475 

Suit  for  cancellation  of  a  patent  will  not 
be  advised  by  the  Department  of  the  In- 
terior merely  because  the  patent  was  is- 
sued inadvertently ;  but  it  must  appear 
that  some  interest  of  the  Federal  Govern- 
ment or  some  person  to  whom  it  is  under 
obligation  has  suffered  by  such  inadvertent 
action.  54-475 

Land  patented  under  a  grant  to  a  rail- 
road company  is  not  subject  to  location 
under  the  mining  law,  and  where  more 
than  six  years  have  elapsed  from  the  date 
of  patent,  the  patent  is  immune  from 
attack  by  the  United  States  in  the  ab- 
sence of  fraud  in  its  procurement,  and 
a  locator  under  the  mining  law  of  part 
of  such  land  who  also  holds  the  title  of 
the  railroad  will  not  be  permitted  to  re- 
convey  such  title  to  the  United  States  for 
the  purpose  of  having  such  part  included 
in  a  mineral  patent  to  his  location.     56-67 

The  act  of  Mar.  3,  1891  (26  Stat.  1095, 
1099),  limiting  to  six  years  the  time  within 
which  actions  may  be  brought  by  the 
United  States  to  annul  patents  does  not 
apply  to  actions  by  the  United  States  to 
protect  the  right  of  occupancy  of  Indians. 

56-396 
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If  no  suit  attacking  a  patent  has  been 
brought  within  6  years  after  its  issuance, 
subsequently  discovered  fraud  is  the  only 
ground  for  attacking  the  patent  after  the 
expiration  of  the  6-year  period.        60-240 

A  mistake  in  the  issuance  of  a  patent 
may  justify  a  recommendation  by  this 
Department  that  the  Attorney  General 
start  suit  to  cancel  the  patent.  61-397 

Suit  would  generally  be  recommended 
where  (1)  the  Government  has  an  interest 
in  the  remedy  by  reason  of  its  interest  in 
the  land;  (2)  the  interest  of  some  party 
to  whom  the  Government  is  under  obliga- 
tion has  suffered  by  issue  of  the  patent ; 
(3)  the  duty  of  the  Government  to  the 
people  so  requires;  or  (4)  significant 
equitable  considerations  are  involved. 

61-31*7 

Where  the  mistake  in  the  issuing  of 
a  patent  was  to  issue  it  without  having 
afforded  to  a  conflicting  applicant  an  op- 
portunity to  appeal  under  the  Rules  of 
Practice  of  this  Department  from  an  ad- 
verse classification  of  the  land  embraced 
by  his  application,  insufficient  grounds 
exist  for  seeking  judicial  annulment  of 
the  patent.  61-397 

PHOSPHATE  LEASES  AND  PERMITS 

Regulations  (Phosphate  Leases)  of  Aug. 
9,  1935,  amending  sections  7  to  10.  inclu- 
sive, of  Cir.  No.  696  (47  L.D.  513).     55-317 

PITTMAN  ACT 

Regulations  of  Apr.  8,  1927,  irrigation 
of  arid  lands  in  Nevada  under  acts  of  Oct. 
22,  1919,  and  Sept.  22,  1922  (41  Stat.  293). 
(Cir.  No.  666,  revised.)  52-67 

An  application  for  repayment  of  fees 
tendered  with  an  application  for  a  water 
exploration  permit  filed  after  the  permit 
application  was  rejected,  but  before  ad- 
verse decision  had  been  declared  final,  does 
not  amount  to  a  voluntary  withdrawal  or 
relinquishment  of  the  application  for  per- 
mit so  as  to  bar  repayment  of  the  fees. 
John  J.  KotJcin  (49  L.D.  344),  and  J.  G. 
Hofmann  (53  I.D.  254).  53-654 

Instructions  of  June  1,  1932,  irrigation 
of  arid  lands  in  Nevada ;  filing  fee  under 
act  of  Oct.  22, 1919  (41  Stat.  293 ) .      53-656 


POTASH  LANDS 

Regulations  of  April  20,  1927,  potash 
permits  and  leases  under  act  of  Feb.  7, 
1927    (44    Stat.    1057).      (Cir.    No.    1120.) 

52-84 

Instructions  of  Mar.  25,  1931,  potash 
permits  and  leases.  Paragraph  19,  Cir. 
No.  1120  (52  L.D.  84),  amended.  (Cir. 
No.  1242.)  53-338 

Section  4  of  the  act  of  Feb.  7,  1927  (44 
Stat.  1057),  gives  authority  to  the  Secre- 
tary of  the  Interior  to  issue  a  potash  per- 
mit or  lease  to  run  concurrently  with  an 
oil  or  gas  lease  issued  under  the  act  of 
Feb.  25,  1920  (41  Stat.  437),  for  the  same 
lands.  53-508 

POTASSIUM  LEASES  AND  PERMITS 
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I.  PERMITS 

The  words  "authorized  and  directed"  in 
section  1  of  the  act  of  Oct.  2,  1917  (40 
Stat.  297),  are  not  to  be  construed  as 
mandatory,  but  the  same  discretionary  au- 
thority is  conferred  upon  the  Secretary  of 
the  Interior  thereby  to  issue  permits  as 
that  conferred  upon  him  by  section  13  of 
the  act  of  Feb.  25,  1920.  52-44 

Where  the  Geological  Survey  has  re- 
ported that  lands  have  a  prospective  value 
for  oil  and  gas,  the  department  may,  in 
the  exercise  of  its  discretionary  authority, 
reject  an  application  for  a  potassium  per- 
mit under  the  act  of  Oct.  2,  1917  (40  Stat. 
297),  if  the  right  to  select  a  one-fourth 
part  for  patent  is  not  waived.  52-44 

The  department  may  issue  a  potassium 
permit  under  the  act  of  Oct.  2,  1917  (40 
Stat.  297),  carrying  a  preference  right  to 
a  lessee  upon  discovery  for  not  to  exceed 
one-fourth  the  area  covered  by  the  permit, 
with  a  provision  that  the  permittee  waive 
his  right  to  a  patent.  52-45 

The  provision  in  the  act  of  Oct.  2,  1917 
(40  Stat.  297),  authorizing  the  Secretary 
of  the  Interior  to  permit  the  use  of  public 
land  for  a  camp  site,  and  other  purposes 
connected  with  the  proper  development 
and  use  of  potash  deposits  covered  by  a 
permit  or  lease  issued  pursuant  to  that 
act,  is  merely  a  statutory  privilege  within 
the  discretion  of  that  officer  to  grant  or 
deny,  and  does  not  vest  in  a  permittee  or 
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lessee  any  right  to  demand  a  permit  for 
such  use.  52-733 

The  act  of  Feb.  7,  1927  (44  Stat.  1057), 
which  repealed  the  act  of  Oct.  2,  1917  (40 
Stat.  297),  did  not  continue  the  provision 
contained  in  the  earlier  act  which  author- 
ized the  Secretary  of  the  Interior  to  per- 
mit the  use  of  public  land  for  camp  site 
and  other  purposes  in  connection  with  the 
development  of  potash  deposits,  and  con- 
sequently authority  to  grant  a  permit  for 
such  use  to  a  holder  of  a  potash  permit 
or  lease  under  the  original  act  ceased  upon 
the  date  of  its  repeal.  52-734 

A  potash  prospecting  permit  issued  for  a 
period  of  two  years  expires,  in  the  absence 
of  statutory  provision  for  extension  of 
time,  at  the  close  of  the  second  anniversary 
of  the  date  on  which  it  was  issued.     54-142 

A  withdrawal  order  which  neither  en- 
hances nor  diminishes  existing  rights  does 
not  deny  equal  protection  of  the  laws  to 
a  prior  applicant  for  a  potassium  pros- 
pecting permit.  59-289 

An  order  withdrawing  lands  from  all 
forms  of  appropriation  under  the  public- 
land  laws,  including  the  mineral  leasing 
laws,  is  effective  against  a  prior  applica- 
tion for  a  permit  to  prospect  for  potas- 
sium on  such  lands.  59-289 

Issuance  of  a  potassium  prospecting 
permit  is  discretionary,  and  the  filing  of 
an  application  therefor  confers  no  right 
on  the  applicant.  59-289 

The  denial  of  an  application  for  a  po- 
tassium prospecting  permit  does  not  conr 
stitute  deprivation  of  property  without 
due  process  of  law.  59-289 

A  potassium  prospecting  permit  entitles 
the  holder  thereof  to  the  exclusive  right  to 
prospect  for  potassium  on  the  land  covered 
by  the  permit.  60-1 
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I.  GENERALLY 

One  who  seeks  to  recapture  in  a  stream 
waters  diverted  from  another  stream  is  not 


entitled  to  take  out  more  water  than  was 
turned  in,  less  seepage  and  evaporation 
losses.  52-634 

The  use  of  the  beds  of  natural  water 
courses  for  the  conveyance  of  water  appro- 
priated in  accordance  with  State  laws  is 
generally  sanctioned  so  long  as  there  is  no 
interference  with  the  rights  of  others. 

52-634 

The  primary  "public  interest"  in  con- 
tracts for  the  reimbursement  of  the  United 
States  for  its  investment  in  the  project 
required  by  subsection  (b)  of  section  4  of 
the  Boulder  Canyon  Project  Act  is  in 
soundness  of  the  contractor,  and  the  rights 
of  certain  States  or  municipalities  to  be 
preferred  in  the  award  of  contracts  is  sub- 
ordinate to  that  public  interest.  53-1 

The  discretionary  authority  of  the  Sec- 
retary of  the  Interior  under  the  Boulder 
Canyon  Project  Act  (45  Stat.  1057)  is  to 
be  controlled  by  the  public  interest,  which 
requires  conservation  and  utilization  of 
the  navigation  and  water  resources  of  the 
region,  the  financial  security  of  the  United 
States,  and  equality  of  access  to  Boulder 
Dam  power  by  areas  comprising  the  region 
in  proportion  to  the  needs  of  the  appli- 
cants, provided  that  their  plans  for  its 
utilization  and  conservation  are  equally 
well  adapted.  53-2 

That  portion  of  section  5  of  the  Boulder 
Canyon  Project  Act  (45  Stat.  1057),  which 
provides  for  general  and  uniform  regula- 
tions, contemplates  that  one  of  the  primary 
responsibilities  of  the  Secretary  of  the  In- 
terior shall  be  the  fixing  of  financial 
requirements  and  rigid  examination  of  the 
financial  status  of  competing  bidders, 
whether  municipalities  or  privately  owned 
public  utilities.  53-3 

The  legislative  history  of  the  Raker  Act 
clearly  shows  that  the  purpose  of  section 
6  thereof  was  to  prevent  the  water  or 
power  developed  on  the  Hetch  Hetchy 
Project  from  ever  falling  into  the  hands 
of  a  private  corporation  or  monopoly. 
From  the  facts  it  appears  that  the  power 
developed  on  the  Hetch  Hetchy  Project 
has  fallen  into  the  hands  of  just  such  a  cor- 
poration or  monopoly.  55-322 

The  provision  in  section  14  of  the  act 
of  Dec.  21,  1908  (45  Stat.  1057),  that 
"claims  of  the  United  States  arising  out  of 
any  contract  authorized  by  this  act  shall 
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have  priority  over  all  others"  entitles  the 
United  States  thereto  only  so  long  as  the 
net  proceeds  from  power  development  are 
in  the   hands   of   the  irrigation  district. 

56-116 

The  discretionary  authority  of  the  Sec- 
retary to  delegate  the  function  of  market- 
ing electric  power  from  reclamation  proj- 
ects is  not  affected  by  the  act  of  May  26, 
1926  (44  Stat.  657),  defining  the  scope  of 
the  position  of  the  Commissioner  of  Recla- 
mation, or  by  the  act  of  Dec.  19,  1941  (55 
Stat.  842),  expressly  authorizing  the  Sec- 
retary to  delegate  his  powers  and  duties 
under  the  reclamation  laws  to  specified 
officials  of  the  Bureau  of  Reclamation. 

59-453 

The  functions  under  the  reclamation 
laws,  including  the  function  of  marketing 
electric  power  generated  at  reclamation 
projects,  are  vested  in  the  Secretary  of  the 
Interior.  59-453 

Under  section  161  of  the  Revised  Stat- 
utes, the  Secretary  possesses  broad  dis- 
cretionary authority  to  determine  the 
extent  to  which  his  functions  in  connection 
with  the  marketing  of  electric  power  from 
reclamation  projects  shall  be  delegated 
and  in  selecting  the  officials  or  agencies  of 
the  Department  to  whom  or  to  which  the 
delegation  shall  be  made.  59-453 

II.  DEVELOPMENT  AND  SALE 

In  the  award  of  a  contract  under  subsec- 
tion (a)  of  section  5  of  the  Boulder  Can- 
yon Project  Act  (45  Stat.  1057),  the 
Secretary  of  the  Interior  is  not  required 
to  accept  the  highest  bid  if  that  bid  is  in 
excess  of  the  price  that  can  be  realized  for 
the  power  under  competitive  conditions  at 
competitive  centers.  53-1 

The  Boulder  Canyon  Project  Act  and  the 
"policy  of  the  Federal  Water  Power  Act" 
make  the  "public  interest"  the  dominant 
consideration  in  the  award  of  contracts 
and  as  a  consequence  thereof  a  State,  as 
an  applicant,  does  not  have  an  absolute 
right  to  all  or  any  part  of  Boulder  Dam 
power,  but  it  is  within  the  discretion  of 
the  Secretary  of  the  Interior  to  make  allo- 
cation among  various  claimants  where  the 
public  requires  it.  53-1 

The  primary  "public  interest"  in  con- 
tracts for  the  reimbursement  of  the  United 


States  for  its  investment  in  the  project 
required  by  subsection  (b)  of  section  4  of 
the  Boulder  Canyon  Project  Act  is  in 
soundness  of  the  contractor,  and  the  rights 
of  certain  States  or  municipalities  to  be 
preferred  in  the  award  of  contracts  are 
subordinate  to  that  public  interest.      53-1 

The  term  "public  interest"  as  used  in 
subsection  (c)  of  section  5  of  the  Boulder 
Canyon  Project  Act  (45  Stat.  1057)  in 
conjunction  with  section  7  of  the  Federal 
Water  Power  Act  (41  Stat.  1063)  has 
reference  to  the  Government's  responsibil- 
ity, financial  and  otherwise,  to  all  the  peo- 
ple of  the  United  States  for  the  greatest 
good  to  be  derived  from  the  project  and  ex- 
cludes confinement  of  the  benefits  of  Boul- 
der Dam  power  to  one  locality  out  of  the 
many  that  comprise  the  "region"  capable 
of  service.  53-1 

The  discretionary  authority  of  the  Secre- 
tary of  the  Interior  under  the  Boulder 
Canyon  Project  Act  (45  Stat.  1057)  is  to 
be  controlled  by  the  public  interest  which 
requires  conservation  and  utilization  of 
the  navigation  and  water  resources  of  the 
region,  the  financial  security  of  the  United 
States,  and  equality  of  access  to  Boulder 
Dam  power  by  areas  comprising  the  region 
in  proportion  to  the  needs  of  the  appli- 
cants, provided  that  their  plans  for  its  uti- 
lization and  conservation  are  equally  well 
adapted.  53-2 

That  portion  of  section  5  of  the  Boulder 
Canyon  Project  Act  (45  Stat.  1057),  which 
provides  for  general  and  uniform  regula- 
tions, contemplates  that  one  of  the  primary 
responsibilities  of  the  Secretary  of  the 
Interior  shall  be  the  fixing  of  financial  re- 
quirements and  rigid  examination  of  the 
financial  status  of  competing  bidders, 
whether  municipalities  or  privately  owned 
public  utilities.  53-3 

The  proviso  to  subsection  (c)  of  section 
5  of  the  Boulder  Canyon  Project  Act  (45 
Stat.  1057),  which  permits  a  State  or 
political  subdivision  thereof  from  fore- 
closure of  its  right  to  file  an  application 
because  of  nonauthorization  of  or  failure 
to  market  a  bond  issue,  until  the  expira- 
tion of  a  reasonable  time  therefor,  does 
not  preclude  the  Secretary  of  the  Interior 
from  determining  what  is  a  reasonable 
time  or  of  granting  an  application  to  an- 
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other  during  the  interval,  so  long  as  the 
right  of  the  preference  claimant  to  con- 
tract is  preserved.  53-3 

The  provision  in  section  14  of  the  act  of 
Dec.  21,  1908  (45  Stat.  1057),  that  "claims 
of  the  United  States  arising  out  of  any 
contract  authorized  by  this  act,  shall  have 
priority  over  all  others"  entitles  the  United 
States  thereto  only  so  long  as  the  net  pro- 
ceeds from  power  development  are  in  the 
hands  of  the  irrigation  district.         56-116 

Section  7  of  the  Boulder  Canyon  Project 
Act  (act  of  Dec.  21,  1908,  45  Stat.  1057) 
provides  that  the  net  proceeds  from  any 
power  development  on  the  Ail-American 
Canal  shall  be  paid  into  the  canal  fund 
until  the  equivalent  of  operation,  mainte- 
nance, and  construction  costs  shall  have 
been  paid.  The  PWA  and  REA  proposed 
making  loans  for  the  construction  of  power 
systems,  on  condition  that  the  gross 
revenue  of  such  systems  be  applied  to 
the  operation  and  maintenance  costs  and 
payment  of  bonds  securing  the  loans. 
Held,  That  the  United  States  is  entitled 
to  the  net  proceeds  from  the  power  system 
after  deductions  have  been  made  for  oper- 
ation and  maintenance  costs,  for  payment 
of  principal  and  interest  of  the  bonds,  and 
for  the  one-year  reserves  for  such  payments 
as  authorized  in  the  above-mentioned  loan 
agreements.  56-116 

The  provisions  of  the  repayment  con- 
tracts between  the  United  States  and  the 
Flathead  irrigation  district,  the  Jocko  Val- 
ley irrigation  district,  and  the  Mission  irri- 
gation district,  which  limit  construction 
costs  to  specified  amounts  per  acre  but  in- 
clude power  development  costs  as  part  of 
the  construction  costs  of  the  Flathead  irri- 
gation project,  are  in  harmony  in  this  re- 
spect with  the  acts  of  Congress  in  accord- 
ance with  which  the  project  was  built. 

Neither  the  language  of  the  Flathead 
project  legislation  nor  its  legislative  or  de- 
partmental history  reveals  any  intention  to 
segregate  power  construction  costs  from 
irrigation  construction  costs,  so  far  as  the 
repayment  contract  requirements  of  the 
legislation  are  concerned. 

The  approval  of  the  repayment  contracts 
by  the  Department  constitutes  a  practical 
contemporaneous  construction  of  the  re- 
quirements of  the  legislation. 


Power  development  has  always  been  an 
integral  part  of  the  irrigation  project 
system. 

The  term  "construction  costs,"  as  em- 
ployed in  the  Flathead  project  legislation, 
includes  all  construction  costs. 

To  exclude  power  costs  from  construction 
costs  would,  in  effect,  make  the  former  a 
deferred  obligation,  but  the  only  such  obli- 
gation specifically  deferred  is  the  excess 
cost  of  the  Camas  division  of  the  project. 
The  fact  that  the  legislation  provides  that 
the  power  construction  costs  are  to  be  liqui- 
dated first  from  the  net  power  revenues  is 
of  no  significance,  since  various  other  obli- 
gations were  also  to  be  liquidated  from 
these  revenues,  including  irrigation  con- 
struction costs. 

The  lien  provisions  of  the  legislation  ap- 
ply to  power  as  well  as  irrigation  construc- 
tion costs  and  are  not  contingent  on  lack 
of  power  revenue. 

The  directions  in  the  legislation  for  the 
issuance  of  a  public  notice  refer  to  "the 
total  unpaid  construction  costs." 

The  maintenance  of  a  separate  bookkeep- 
ing account  for  power  is  also  of  no  signifi- 
cance, since  power  revenues  are  set  aside 
for  certain  purposes. 

The  fact  that  the  power  development  is 
capable  of  continuous  expansion  only  dem- 
onstrates the  desirability  of  limiting  the 
power  costs. 

Repayment  contract  requirements  of  ir- 
rigation legislation  should  be  strictly  con- 
strued to  insure  the  reimbursement  of  the 
Government. 

Since  the  cost  limitations  on  the  Flat- 
head and  Mission  Valley  divisions  of  the 
project  have  already  been  exceeded,  no 
further  construction  may  be  undertaken 
without  securing  supplemental  repayment 
contracts  with  these  districts.  59-30 

III.  PARTICULAR  PROJECTS 

The  term  "public  interest"  as  used  in 
subsection  (c)  of  section  5  of  the  Boulder 
Canyon  Project  Act  (45  Stat.  1057),  in 
conjunction  with  section  7  of  the  Federal 
Water  Power  Act  (41  Stat.  1063),  has  ref- 
erence to  the  Government's  responsibility, 
financial  and  otherwise,  to  all  the  people  of 
the  United  States  for  the  greatest  good  to 
be  derived  from  the  project  and  excludes 
confinement  of  the  benefits  of  Boulder  Dam 
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power  to  one  locality  out  of  the  many  that 
comprise  the  "region"  capable  of  service. 

53-1 

The  grant  of  Dec.  19,  1913,  to  the  city  and 
county  of  San  Francisco  of  public  lands  for 
development  and  use  of  the  Hetch  Hetchy 
water  supply  and  power  project  is  similar 
to  the  grant  of  Mar.  3,  1875,  of  rights-of- 
way  and  station  grounds  for  railroad  pur- 
poses, and  of  Mar.  3,  1891,  for  reservoir 
sites,  that  is,  a  base  or  qualified  fee  not 
subject  to  interference  by  subsequent  dis- 
posals. 53^25 

In  view  of  the  special  act  of  Mar.  4,  1929 
(45  Stat.  1562),  which  specifically  pre- 
scribes for  the  distribution  of  the  net  pro- 
ceeds derived  from  the  operation  of  the 
Shoshone  power  plant  constructed  by  the 
United  States  at  the  Shoshone  Dam,  Wyo- 
ming, the  general  provision  contained  in 
subsection  1,  section  4,  of  the  act  of  Dec.  5, 
1924  (43  Stat,  672),  relative  to  the  distri- 
bution of  the  accumulated  net  profits  de- 
rived from  the  operation  of  project  power 
plants  has  no  application  to  that  project. 

53-427 

The  authority  conferred  upon  the  Secre- 
tary of  the  Interior  by  section  4  of  the  Act 
of  Dec.  19,  1913  (38  Stat.  242),  commonly 
called  the  Raker  Act,  requiring  his  ap- 
proval of  plans  and  specifications  in  connec- 
tion with  the  proposed  construction  of 
reservoirs,  dams,  power  plants,  and  kindred 
structures  of  permanent  character  in  na- 
tional parks  in  the  State  of  California,  does 
not  include  authority  to  attach  to  the  pro- 
cedural permit  a  condition  that  electric 
power  developed  at  a  dam  site  within  the 
park  shall,  upon  demand,  be  made  avail- 
able to  the  Government,  at  cost,  for  use  in 
such  park.  54-597 

Congress,  in  the  exercise  of  its  duly  dele- 
gated legislative  powers  under  the  Consti- 
tution, had  full  authority  to  prohibit  access 
to  the  federally  owned  land  embracing  the 
Hetch  Hetchey  Project,  by  any  individual 
or  corporation,  and  full  authority  to  dispose 
of  such  land  or  of  the  right  to  generate 
electric  energy  thereon  under  such  condi- 
tions as  it  saw  fit  to  impose.  55-321 

The  words  "machinery  and  equipment 
*  *  *  for  the  generation  of  electrical  en- 
ergy" in  Article  (9)  (a)  of  the  Contract  for 
Lease  of  Power  Privilege  at  Boulder  Dam, 
dated  Apr.  26,  1930,  as  amended,  between 


the  United  States  and  the  City  of  Los  An- 
geles and  the  Southern  California  Edison 
Company,  Ltd.,  as  lessees,  must  be  taken  to 
have  been  used  in  their  commonly  accepted 
sense  and  were  not  intended  to  embrace 
incidental  structures  of  a  permanent  char- 
acter or  fixtures  attached  to  and  forming 
part  of  such  structures,  but  rather  those 
items  installed  in  or  affixed  to  such  struc- 
tures for  the  generation  of  power  for  the 
use  of  the  allottees  which  will  require  peri- 
odic replacement  due  to  ordinary  use  and 
wear.  56-383 

The  provisions  of  the  repayment  con- 
tracts between  the  United  States  and  the 
Flathead  irrigation  district,  the  Jocko  Val- 
ley irrigation  district,  and  the  Mission 
irrigation  district,  which  limit  construction 
costs  to  specified  amounts  per  acre  but  in- 
clude power  development  costs  as  part  of 
the  construction  costs  of  the  Flathead  ir- 
rigation project,  are  in  harmony  in  this 
respect  with  the  acts  of  Congress  in  ac- 
cordance with  which  the  project  was  built. 

Neither  the  language  of  the  Flathead 
project  legislation  nor  its  legislative  or 
departmental  history  reveals  any  inten- 
tion to  segregate  power  construction  costs 
from  irrigation  construction  costs,  so  far 
as  the  repayment  contract  requirements 
of  the  legislation  are  concerned. 

The  approval  of  the  repayment  con- 
tracts by  the  Department  constitutes  a 
practical  contemporaneous  construction  of 
the  requirements  of  the  legislation. 

Power  development  has  always  been  an 
integral  part  of  the  irrigation  project 
system. 

The  term  "construction  costs,"  as  em- 
ployed in  the  Flathead  project  legislation, 
includes  all  construction  costs. 

To  exclude  power  costs  from  construc- 
tion costs  would,  in  effect,  make  the  for- 
mer a  deferred  obligation,  but  the  only 
such  obligation  specifically  deferred  is  the 
excess  cost  of  the  Camas  division  of  the 
project.  The  fact  that  the  legislation  pro- 
vides that  the  power  construction  costs 
are  to  be  liquidated  first  from  the  net 
power  revenues  is  of  no  significance,  since 
various  other  obligations  were  also  to  be 
liquidated  from  these  revenues,  including 
irrigation  construction  costs. 

The  lien  provisions  of  the  legislation  ap- 
ply to  power  as  well  as  irrigation  con- 
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struction  costs  and  are  not  contingent  on 
lack  of  power  revenue. 

The  directions  in  the  legislation  for  the 
issuance  of  a  public  notice  refer  to  "the 
total  unpaid  construction   costs." 

The  maintenance  of  a  separate  book- 
keeping account  for  power  is  also  of  no 
significance,  since  power  revenues  are  set 
aside  for  certain  purposes. 

The  fact  that  the  power  development  is 
capable  of  continuous  expansion  only 
demonstrates  the  desirability  of  limiting 
the  power  costs. 

Repayment  contract  requirements  of  ir- 
rigation legislation  should  be  strictly  con- 
strued to  insure  the  reimbursement  of 
the  Government. 

Since  the  cost  limitations  on  the  Flat- 
head and  Mission  Valley  divisions  of  the 
project  have  already  been  exceeded,  no 
further  construction  may  be  undertaken 
without  securing  supplemental  repayment 
contracts  with  these  districts.  59-30 

IV.  PREFERENCE  CUSTOMERS 

The  Boulder  Canyon  Project  Act  and 
the  "policy  of  the  Federal  Water  Power 
Act"  make  the  "public  interest"  the  domi- 
nant consideration  in  the  award  of  con- 
tracts and  as  a  consequence  thereof  a 
State,  as  an  applicant,  does  not  have  an 
absolute  right  to  all  or  any  part  of  Boulder 
Dam  power,  but  it  is  within  the  discretion 
of  the  Secretary  of  the  Interior  to  make 
allocation  among  various  claimants  where 
the  public  interest  requires  it.  53-1 

The  primary  "public  interest"  in  con- 
tracts for  the  reimbursement  of  the  United 
States  for  its  investment  in  the  project 
required  by  subsection  (b)  of  section  4  of 
the  Boulder  Canyon  Project  Act  is  in 
soundness  of  the  contractor,  and  the  rights 
of  certain  States  or  municipalities  to  be 
preferred  in  the  award  of  contracts  is  sub- 
ordinate to  that  public  interest.  53-1 

The  preference  conferred  by  subsection 
(c)  of  section  5  of  the  Boulder  Canyon 
Project  Act  (45  Stat.  1057)  is  limited  to 
the  States  named  therein,  but  aside  from 
that  preference  those  States  are  merely 
on  a  parity  with  municipalities  under  the 
Federal  Water  Power  Act,  except  as  be- 
tween a  State  and  one  of  its  own  munici- 
palities, in  which  event  the  State's  right 
is  paramount.  53-2 


The  preference  of  a  State  or  municipal- 
ity for  allocation  of  power  in  conflict  with 
a  privately  owned  public  utility  under  sub- 
section (c)  of  section  5  of  the  Boulder 
Canyon  Project  Act  (45  Stat.  1057)  and 
in  conformity  with  the  policy  expressed  in 
the  Federal  Water  Power  Act  (41  Stat. 
10G3)  is  a  preference  in  consumptive  right 
within  the  borders  of  the  State  or  munici- 
pal corporation,  but  outside  of  their  respec- 
tive limits  the  State  or  municipality  is 
merely  on  a  parity  with  any  other  public 
utility  company  furnishing  power  in  that 
territory.  53-2 

The  purpose  of  subsection  (c)  of  section 
5  of  the  Boulder  Canyon  Project  Act  (45 
Stat.  1057)  was  not  to  bestow  upon  a  State 
two  separate  preference  rights,  one  under 
the  exception  clause  of  that  subsection, 
and  another  under  section  7  of  the  Fed- 
eral Water  Power  Act  (41  Stat.  1063)  but 
merely  to  place  a  State  in  a  preferred  posi- 
tion, as  opposed  to  a  competing  municipal- 
ity, in  view  of  the  possible  parity  of  these 
two  classes  of  applicants  under  the  latter 
act.  53-2 

The  Secretary  of  the  Interior  is  not 
required  to  grant  a  preference  to  a  munic- 
ipality applying  for  power  if  the  plan  for 
utilization  of  power  which  it  presents  con- 
flicts with  a  plan  presented  by  another 
applicant  which  he  regards  as  better 
adapted  to  conserve  and  utilize  the  power 
capable  of  development,  and  the  deter- 
mination of  this  feature  is  entirely  within 
the  discretion  of  that  officer.  53-2 

The  time  limit  fixed  by  subsection  (c) 
of  section  5  of  the  Boulder  Canyon  Project 
Act  (45  Stat.  1057)  within  which  a  State 
may  contract  under  the  preference  ac- 
corded to  it  has  reference  to  the  special 
exception  in  that  subsection  which  gives 
preference  to  a  State  over  a  competing 
municipality,  but  no  time  limit  is  placed 
upon  the  power  of  a  State  to  contract 
where  that  preference  is  not  invoked. 

53-2 

The  Boulder  Canyon  Project  Act  (45 
Stat.  1057)  does  not  grant  a  preference 
to  the  city  of  Los  Angeles  over  other  mu- 
nicipalities in  the  award  of  power.     53-3 

The  fact  that  all  of  the  stock  of  a  cor- 
poration is  owned  by  a  State  is  not  a  suf- 
ficient reason  for  bringing  the  corpora- 
tion within  the  preference  right  provision 
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of  subsection  (c)  of  section  5  of  the 
Boulder  Canyon  Project  Act  (45  Stat. 
1057).  53-3 

The  preference  accorded  a  State  is 
limited  to  power  which  the  State  proposes 
to  use  within  its  borders,  whether  the 
application  be  presented  under  section  7 
of  the  Federal  Water  Power  Act  (41  Stat. 
1063)  or  under  subsection  (c)  of  section 
5  of  the  Boulder  Canyon  Project  Act  (45 
Stat.  1057),  and  the  Secretary  of  the  In- 
terior may  incorporate  in  the  allocation  to 
the  State  a  stipulation  to  that  effect.    53-3 

The  proviso  to  subsection  (c)  of  section 
5  of  the  Boulder  Canyon  Project  Act  (45 
Stat.  1057),  which  protects  a  State  or  po- 
litical subdivision  thereof  from  foreclosure 
of  its  right  to  file  an  application  because 
of  nonauthorization  of  or  failure  to  market 
a  bond  issue,  until  the  expiration  of  a  rea- 
sonable time  therefor,  does  not  preclude 
the  Secretary  of  the  Interior  from  deter- 
mining what  is  a  reasonable  time  or  of 
granting  an  application  to  another  during 
the  interval  so  long  as  the  right  of  the 
preference  claimant  to  contract  is  pre- 
served. 53-3 

The  preference  right  accorded  a  State 
by  subsection  (c)  of  section  5  of  the 
Boulder  Canyon  Project  Act  (45  Stat. 
1057)  is  not  assignable  either  before  or 
after  the  execution  of  a  contract  by  a  State, 
but  a  contract  obtained  in  exercise  of  the 
preference  is  assignable,  subject,  however, 
to  all  restrictions  and  conditions  contained 
in  the  original  contract,  and  without  dimi- 
nution of  the  State's  liability  to  the  United 
States  and  without  waiver  of  the  require- 
ment of  financial  and  legal  capacity  of  the 
assignee.  53-3 

V.  PURCHASE  OF  FOR  RESALE 
Electric  energy  produced  by  a  power 
plant  to  be  erected  on  the  Hetch  Hetchy 
site  by  the  city  and  county  of  San  Fran- 
cisco may  be  legally  sold  by  the  munici- 
pality to  a  privately  owned  electric  utility 
company  only  upon  condition  that  such 
power  will  be  consumed  by  the  company 
and  not  resold  or  redistributed,  since  the 
Act  of  Congress  granting  the  site,  etc.  (38 
Stat.  242),  contains  a  prohibition  against 
the  grantees'  selling  or  letting  to  any  pri- 
vate corporation  the  right  to  sell  or  sublet 
the  electric  energy  sold  or  given  to  it  by 
said  grantees.  54-316 


A  sale  by  the  grantee,  the  City  and 
County  of  San  Francisco,  to  a  private 
utility  corporation,  of  the  electric  energy 
developed  under  its  grant,  with  a  view 
to  resale  and  distribution  by  said  corpora- 
tion to  consumers  of  electricity,  consti- 
tutes a  violation  of  the  Raker  Act.     55-321 

An  act  of  Congress  which  granted  to  the 
City  and  County  of  San  Francisco  au- 
thority to  generate  and  sell  to  municipali- 
ties and  water  and  irrigation  districts  elec- 
tric power  produced  on  public  lands  of  the 
United  States,  forbade  the  selling,  as- 
signing, or  transferring  of  such  electric 
power  to  "any  private  person,  corporation, 
or  association."  The  grantee  entered  into 
a  contract  with  a  private  company  for  the 
distribution  of  the  power  so  generated, 
which  company  has  since  distributed  and 
sold  electric  current  in  San  Francisco. 
Held,  That  although  the  contract  entered 
into  was  stated  to  be  one  of  agency  or  con- 
signment, and  not  one  of  sale,  and  the 
language  of  consignment  was  employed, 
the  contract,  when  judged  by  the  substance 
of  its  terms,  must  be  held  to  be  one  of 
sale,  the  disposition  of  the  electric  power 
being  under  conditions  necessarily  con- 
templating its  resale  to  consumers.  55-321 

VI.  RATES 

The  provisions  of  section  245.21  (q)  of 
the  regulations  of  Dec.  14,  1942  (43  CFR, 
1944  Cum.  Supp.),  which  require  the 
grantee  of  a  right-of-way  over  public  lands 
of  the  United  States  to  agree  to  comply 
with  State  regulation  of  service  and  rates 
is  applicable  only  insofar  as  a  grantee  is 
subject  to  such  State  regulation  and  it  is 
desirable  that  this  section  of  the  regula- 
tions should  clearly  express  such  intent. 

58-608 

PRACTICE  BEFORE   THE  DEPARTMENT 

(See  also  Rules  of  Practice) 
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I.  GENERALLY 

A  contract  by  which  Indian  residents 
and  subjects  of  the  Dominion  of  Canada 
propose  to  employ  an  attorney  to  prosecute 
claims  against  the  United  States  is  not 
subject  to   the  approval   of  the  Commis- 


PRACTICE    BEFORE    THE    DEPARTMENT,    I,    II 


333 


sioner  of  Indian  Affairs  and  the  Secretary 
of  the  Interior.  Sections  1,  2,  and  81,  title 
25,  United  States  Code,  are  confined  in 
scope  and  operation  to  Indians  who  reside 
in  and  are  subject  to  the  jurisdiction  of 
the  United  States  and  have  no  application 
to  the  subjects  of  a  foreign  nation.      57-24 

II.  PERSONS  QUALIFIED  TO  PRACTICE 

United  States  deputy  surveyors  and 
United  States  mineral  surveyors  are  per- 
sons holding  an  office  or  place  of  trust  or 
profit  under  the  Government  of  the  United 
States  within  the  contemplation  of  para- 
graph 8  of  the  rules  and  regulations  pre- 
scribed by  the  Secretary  of  the  Interior 
governing  the  recognition  of  agents,  at- 
torneys or  other  persons  representing 
claimants  before  his  department  (46  L.D. 
206).  Overruled,  insofar  as  in  conflict 
(55   I.D.  216(1935)).  53-347 

Regulations  of  Mar.  24,  1933,  amend- 
ing regulations  governing  recognition  of 
persons  representing  claimants  before  the 
Department  and  its  bureaus  (Order  No. 
615).  54-194 

One  who  acts  as  local  attorney  for  the 
Home  Owners'  Loan  Corporation,  created 
by  section  4(a)  of  the  act  of  June  13,  1933 
(48  Stat.  129),  not  being  "the  head  of  a 
department  or  other  officer  or  clerk  in  the 
employ  of  the  United  States",  within  the 
meaning  of  the  act  of  Mar.  4,  1909  (35 
Stat.  1109),  is  not  barred,  by  reason  of 
acting  as  such  attorney,  from  admission 
to  practice  before  a  Federal  department. 

55-215 

The  position  of  local  attorney  for  the 
Home  Owners'  Loan  Corporation  is  a 
"place  of  trust  or  profit"  under  the 
Government  of  the  United  States,  the  cor- 
poration having  been  created  specifically 
as  "an  instrumentality  of  the  United 
States"  by  section  4  of  the  act  of  June  13, 
1933  (48  Stat.  129).  Accordingly,  one  oc- 
cupying this  position,  although  not  barred 
from  admission  to  practice  before  the  De- 
partment of  the  Interior,  is  inhibited  by 
section  8  of  Department  regulations  of 
Sept.  27,  1917  (46  L.D.  206),  from  acting 
as  agent  or  attorney  for  the  claimant  in 
any  case  against  the  United  States.  55-215 

Many  cases  before  the  Department  of 
the  Interior  are  not  against  the  United 
States,  as,  for  instance,  an  appearance  for 


the  purpose  of  amending  a  homestead  en- 
try, an  application  to  purchase  land  under 
the  Timber  and  Stone  Act,  or  the  contest 
of  a  homestead  entry  by  a  private  in- 
dividual. 55-216 

Regulations  adopted  Nov.  29,  1935,  gov- 
erning recognition  of  attorneys  and  agents 
to  practice  before  district  land  offices  and 
the  Department  (Cir.  No.  1374).     55-423 

A  person  who  has  notarized  an  applica- 
tion for  a  patent  under  the  mining  laws 
is  disqualified  to  act  as  attorney  for  the 
claimant  in  proceedings  before  the  Depart- 
ment. 57-35 

United  States  Commissioners  are  dis- 
qualified to  act  as  attorneys  or  agents  in 
any  public  land  matter  pending  before  the 
Department.  57-35 

Although  a  conciliation  commissioner 
appointed  by  a  court  of  bankruptcy  is  an 
officer  of  the  United  States  and  as  such  is 
prohibited  from  accepting  compensation 
for  services  rendered  in  any  proceeding  in 
which  the  United  States  is  directly  or  in- 
directly interested,  he  may  nevertheless  be 
admitted  to  practice  before  the  Depart- 
ment of  the  Interior  in  any  special  instance 
in  which  he  can  make  a  proper  showing 
that  he  will  receive  no  compensation  for 
representing  any  party  before  the  Depart- 
ment of  the  Interior  and  the  parties  he 
intends  to  represent  are  so  notified.     57-73 

Since  a  conciliation  commissioner  ap- 
pointed by  a  court  of  bankruptcy  pursuant 
to  statutory  authority  is  an  officer  of  the 
United  States  within  the  meaning  of  sec- 
tion 113  of  the  act  of  Mar.  4, 1909  (35  Stat. 
1109)  and,  as  such,  is  prohibited  from  ac- 
cepting compensation  for  services  rendered 
in  relation  to  any  proceeding  in  which  the 
United  States  is  directly  or  indirectly  in- 
terested, he  can  derive  no  practical  benefit 
from  his  enrollment  as  an  attorney  and  it 
is  therefore  proper  to  refuse  him  admission. 

57-73 

Although  a  conciliation  commissioner 
appointed  by  a  court  of  bankruptcy  is  an 
officer  of  the  United  States  and,  as  such, 
is  prohibited  by  statute  from  receiving 
compensation  for  representing  any  party 
in  a  proceeding  in  which  the  United  States 
is  directly  or  indirectly  interested  and  for 
that  reason  was  refused  admission  to  prac- 
tice before  the  Department  of  the  Interior, 
nevertheless  he  may   become  eligible  for 
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admission  to  regular  practice  before  the 
Department  upon  termination  of  his  con- 
nection with  his  office  of  conciliation  com- 
missioner. 57-74 

An  appearance  filed  by  an  attorney-at- 
law  in  a  matter  pending  before  the  Depart- 
ment creates  a  presumption  that  he  is 
authorized  to  represent  the  party  for  whom 
he  purports  to  appear.  61-151 

Where  a  party  adversely  affected  by  a 
decision  of  a  manager  of  a  district  land 
office  of  the  Bureau  of  Land  Management 
authorizes  a  person,  who  is  not  an  at- 
torney, or  that  person's  attorneys  to  rep- 
resent him  in  taking  an  appeal  from  that 
decision,  and  the  agent  employs  attorneys 
to  take  such  an  appeal  to  the  Director  of 
the  Bureau  of  Land  Management,  the  tak- 
ing of  an  appeal  to  the  Director  by  those 
attorneys  is  to  be  regarded  as  authorized 
by  the  party.  61-151 

PREEMPTIONS 

An  entryman  under  a  preemptive  right, 
having  made  final  proof,  paid  the  purchase 
price,  and  received  a  final  certificate,  be- 
came vested  with  the  equitable  title  to  the 
land  covered  by  the  entry.  61-77 

PRESIDENT   OF  THE  UNITED  STATES 

Where  a  statute  places  responsibility  for 
its  administration  upon  a  head  of  an  Exec- 
utive department  that  responsibility  will 
not  be  curtailed  by  an  attempted  shifting 
thereof  to  the  President,  although  the  lat- 
ter, if  he  sees  fit,  may,  by  virtue  of  his 
supervisory  control  in  respect  to  any  ad- 
ministrative matter,  advise  or  control  the 
heads  of  the  various  Executive  depart- 
ments in  the  performance  of  duties  pri- 
marily committed  to  them.  53-37 

In  the  absence  of  authority  from  Con- 
gress, the  President  is  without  authority 
to  vary  the  status  of  lands  devoted  by  him 
to  a  specific  use  pursuant  to  congressional 
authorization.  Federal  lands  may  be 
transferred  between  departments  only  by 
legislative  authority.  Since  no  legislative 
authority  for  change  of  use  or  transfer 
between  departments  exists  in  this  case, 
the    President    is    without    authority    to 


eliminate  them  from  the  Park  and  restore 
them  to  the  National  Forest.  58-480 

The  Governor  of  Alaska  has  power  un- 
der the  act  of  June  6,  1900  (31  Stat.  321 ; 
48  U.S.C.  61,  64),  to  grant  reprieves  for 
persons  convicted  of  Territorial  or  Federal 
offenses,  but  his  power  is  limited  in  either 
event  to  such  time  as  the  decision  of  the 
President  is  made  known.  The  Governor 
of  Alaska  has  no  power  to  grant  pardons 
(37  Op.  Atty.  Gen.  528).  59-14 

Although  the  President,  by  virtue  of  his 
office  and  constitutional  powers,  exercises 
general  supervision  over  the  departments 
and  independent  establishments  which 
comprise  the  executive  branch  of  the  Gov- 
ernment, he  is  not  required  to  exercise  his 
supervisory  and  coordinating  responsibili- 
ties personally,  but  may  delegate  functions 
to  the  heads  of  the  various  departments 
or  to  other  officials  in  the  executive  branch 
of  the  Government.  59-552 

The  President  properly  delegated  to  the 
Secretary  of  the  Interior  the  President's 
functions  with  respect  to  coordinating  the 
activities  of  the  several  departments  and 
other  agencies  of  the  Government  as  they 
relate  to  oil  and  gas  matters,  and  the  Pres- 
ident's powers  and  functions  in  connection 
with  the  administration  of  the  Connally 
"Hot  Oil"  Act.  59-552 
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gifts  of  land  and  filing  of  applications  for 
exchanges  of  privately  owned  and  State 
lands  under  Section  8  of  the  Taylor  Graz- 
ing  Act    (Cir.  No.  1346).  55-192 
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Reserved  lands  are  not  subject  to  a 
private  exchange  under  section  8  of  the 
Taylor  Grazing  Act,  even  though  the  ex- 
change application  was  filed  before  the 
selected  lands  were  withdrawn.       60-163 

Under  section  8(b)  of  the  Taylor  Graz- 
ing Act  (49  Stat.  1976),  land  in  a  graz- 
ing district  may  be  exchanged  for  pri- 
vately owned  land  in  a  national  forest 
where  such  exchange  will  be  in  the  public 
interest.  60-231 

A  proposed  private  exchange  which 
meets  all  the  requirements  prescribed  by 
law  for  such  exchanges  may  be  approved 
even  though  the  selected  land  is  subject 
to  an  existing  grazing  license  or  permit. 

60-389 
II.  PROTESTS 

A   protest   against  a   private   exchange 
application  under  section  8  of  the  Taylor 
Grazing  Act  is  without  merit :   ( 1 )  Where 
a  protestant  alleging  that  for  more  than 
50  years  the  land  in  the  selection  has  been 
occupied,  used  and  in  part  fenced  in  with 
his    family    ranch,    first    by    protestant's 
father  and  then  by  himself,  "adversely  to 
all  the  world  and  under  a  claim  of  right" 
makes  no  showing  regarding  the  part  en- 
closed of  any  compliance  at  any  time  with 
the  requirements  of  the  Unlawful  Inci- 
sures Act  of  Feb.  25,  1885  (23  Stat.  321,  43 
U.S.C.  1062)  ;  (2)  Where  protestant  claims 
a  right  to  purchase  all  said  lands  under  the 
Color  of  Title  Act  and  prays  to  be  allowed 
to  do  so  but  upon  being  advised  of  the 
procedure  to  follow  fails  to  file  an  appli- 
cation for  purchase  making  the  required 
showings;   (3)   Where  protestant  also  as- 
serts that  on  numerous  occasions  he  tried 
to  obtain  title  to  the  selected  lands  and 
was  unable  to  do  so,  but  where  depart- 
mental records  show  that  neither  protest- 
ant nor  his  father  has  ever  applied  to  the 
United   States  for  any  form  of  entry  or 
purchase  of  these  lands ;  (4)  Where  despite 
assertion  of  peaceful,   adverse  possession 
of  all  these  lands  for  over  50  years  neither 
protestant  nor  his  father  ever  filed  with 
the  Government  any  objection  to  the  sev- 
eral applications  for  them  recognized  by 
the  Government  during  that  period  or  to 
the  appropriation  made  of  them  by  a  horae^ 
stead  entry  existing  from  1918  to  1924; 
(5)  Where  protestant  has  at  no  time  initi- 


ated any  action  to  establish  or  protect  any 
existing  valid  right  which  he  may  have 
thought  himself  to  possess  in  these  lands ; 
(6)  Where  at  the  same  time  he  asserts 
color  of  title  to  these  lands  protestant 
makes  an  incompatible  offer  to  exchange 
base  lands  for  the  selection;  (7)  Where 
protestant  has  acquired  no  right  in  or  on 
the  lands  of  the  unenclosed  portion  of  the 
Federal  range  in  the  selection  through  pas- 
turing his  livestock  thereon,  inasmuch  as 
neither  before  nor  since  approval  of  the 
Taylor  Grazing  Act  has  Federal  policy  or 
law  permitted  such  use  to  create  any  right 
to  the  lands  or  to  their  exclusive  occupancy 
when  as  here  they  are  part  of  a  "common 
use  area"  for  which  several  individuals 
have  permits.  58-779 

Protests  of  small-tract  applicants 
against  a  pending  private  exchange,  which 
would  result  in  patenting  the  lands  sought 
by  such  applicants,  are  dismissed  where  it 
appears  that  such  lands  are  distant  from 
any  established  community  of  substantial 
size,  far  from  existing  utility  lines,  lack- 
ing in  water  of  known  potable  qualities, 
and  situated  at  a  substantial  distance 
from  schools,  theaters,  churches,  banks, 
and  opportunities  for  employment.      60-73 

It  is  not  necessary  that  a  hearing  for 
the  reception  of  evidence  be  held  on  a  pro- 
test by  a  grazing  licensee  or  permittee 
against  the  consummation  of  a  private  ex- 
change affecting  the  land  covered  by  the 
license  or  permit.  60-389 

III.  PUBLIC  INTEREST 

In  considering  applications  for  ex- 
changes of  privately  owned  lands  for  pub- 
lic lands  under  the  provisions  of  section 
8(b)  of  the  Taylor  Grazing  Act,  such  ex- 
changes may  be  consummated  when  public 
interests  will  be  benefited  thereby,  and  in- 
dividual cases  of  hardship  or  dissatisfac- 
tion on  the  part  of  persons  who  have  used 
the  public  lands  selected  by  the  applicants 
cannot  be  allowed  to  sway  the  Department 
in  reaching  a  decision.  The  hardships 
resulting  in  certain  instances  from  the  loss 
by  certain  livestock  operators  and  ranch- 
ers of  the  use  of  lands  that  are  now  in 
Federal  ownership  and  that  they  have 
long  been  accustomed  to  using  are  out- 
weighed by  the  benefits  to  the  public  inter- 
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ests  that  are  to  be  derived  from  the 
elimination  of  a  "checkerboard"  pattern 
of  ownership  and  the  increased  facility  of 
control  and  management  of  the  lands.  In 
considering  applications  for  exchanges 
under  section  8(b),  the  Government  is  in  a 
similar  position  to  that  of  a  private  land- 
owner who  may  have  extensive  landhold- 
ings  and  who  has  permitted  adjoining 
landowners  to  use  his  lands  free  for  such 
time  as  he  has  had  no  other  use  for  them. 
In  such  case  the  landowner's  right  to  sell 
or  otherwise  dispose  of  the  lands  could  not 
be  qualified  or  limited  by  the  fact  that 
there  had  been  such  suffered  use.     57-95 

An  application  for  a  private  exchange 
under  section  8(b)  of  the  Taylor  Grazing 
Act  is  properly  rejected  as  not  being  in 
the  public  interest  where  the  selected  land 
is  in  a  public  water  reserve  and  contains 
a  spring  which  is  valuable  to  the  public 
and  is  necessary  for  proper  use  of  the  ad- 
joining Federal  range.  60-83 

The  "public  interests"  to  be  benefited 
by  exchanges  under  section  8(b)  of  the 
Taylor  Grazing  Act  (49  Stat.  1976)  may 
encompass  interests  outside  the  grazing 
district  involved  in  the  exchange.     60-231 

Where  a  private  exchange  under  sec- 
tion 8  of  the  Taylor  Grazing  Act  would 
permit  the  consolidation  under  Govern- 
ment ownership  of  lands  within  the  Joshua 
Tree  National  Monument,  and  the  interests 
of  potential  small-tract  applicants  have 
been  taken  into  account  by  leaving  avail- 
able in  the  vicinity  of  the  selected  lands  a 
substantial  acreage  of  land  suitable  for 
small  tracts,  it  is  in  the  public  interest 
to  reject  small-tract  applications  which 
conflict  with  the  exchange  application  and 
which,  if  approved,  would  disrupt  the 
orderly  processing  of  the  consolidation  of 
lands  within  the  monument.  60-255 
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Regulations  of  Jan.  3,  1927,  leases  of 
gold,  silver,  and  quicksilver  on  private  land 
grants  under  act  of  June  8,  1926  (44  Stat. 
710 ) .     ( Cir.  No.  1107. )  52-20 


Following  an  adjudication  under  section 
4  of  the  act  of  Mar.  3,  1807  (2  Stat.  440), 
duly  approved  by  Congress,  confirming  a 
private  land  claim  within  the  former  Terri- 
tory of  Orleans  (now  State  of  Louisiana), 
and  the  land  having  been  duly  surveyed, 
patent  from  the  United  States  may  properly 
issue  in  the  name  of  the  claimant,  his  heirs, 
devisees,  and  assigns,  the  patent  to  contain 
appropriate  recitals  that  it  is  issued  solely 
as  a  muniment  of  the  title  which  vested  in 
the  claimant.  54-434 

It  is  true  in  general  that  the  General 
Land  Office  has  authority  to  correct  Gov- 
ernment surveys  after  patent  has  been  is- 
sued, and  that  courts  do  not  have  this  right, 
but  it  is  without  authority  to  pass  upon  the 
validity  and  extent  of  a  private  land  grant 
confirmed  and  surveyed  under  decree  of  the 
Court  of  Private  Land  Claims,  or  to  deter- 
mine the  validity  of  the  decree  and  survey, 
its  jurisdiction,  after  approval  of  the  sur- 
vey, being  limited  to  the  ministerial  duty  of 
issuing  patent,  all  other  matters  being 
solely  within  the  jurisdiction  of  the  courts. 

54-608 

The  survey  of  a  private  land  claim  was 
approved  in  1904,  patent  was  issued  in  1909, 
and  objection  was  not  made  until  1933, 
although  the  alleged  deficiencies  in  the  area 
of  the  survey  were  apparent  on  the  face  of 
it  from  the  day  of  its  approval.  Held,  that 
consideration  of  the  case  could  properly  be 
denied  upon  the  ground  of  laches.      54-608 

II.  ADJUDICATION 

By  the  act  of  Mar.  3,  1851  (9  Stat.  631), 
Congress  provided  the  legal  procedure  by 
which  a  corrective  was  afforded  for  a 
wrongful  confirmation  of  a  Mexican  land 
grant  by  the  Board  of  Land  Commission- 
ers, and  the  Land  Department  is  without 
power  to  review  a  decree  of  confirmation 
based  upon  the  findings  of  that  board  and, 
upon  the  issuance  of  patent  pursuant 
thereto,  is  deprived  of  jurisdiction  in  re- 
spect to  lands  embraced  in  such  a  claim. 

52-491 

The  Board  of  Land  Commissioners  cre- 
ated by  the  act  of  Mar.  3,  1851  (9  Stat. 
631),  was  vested  with  the  power  to  adjudi- 
cate private  land  claims,  subject  to  review 
by  the  courts,  and  the  only  jurisdiction 
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conferred  upon  the  Land  Department  was 
that  of  surveying  the  tracts  and  issuing 
patents  after  confirmation.  53-361 

Congress,  in  the  exercise  of  its  authority 
over  public  lands,  by  the  act  of  Mar.  3, 
1891  (26  Stat.  854),  created  the  Court  of 
Private  Land  Claims,  and  in  sections  7  and 
10  of  the  act  empowered  said  court  not  only 
to  determine  the  validity  of  titles  but  to 
determine  that  the  surveys  executed  con- 
formed to  its  decrees,  errors  made  being 
subject  to  correction  by  appeal.  54-608 

The   Farmers  Banco,   comprising  583.4 
acres  of  land,  was  cut  from  Mexico  by  a 
flood  of  the  Colorado  River  in  1905.    In  the 
next  year  the  Bureau  of  Reclamation  took 
possession  of  the  banco  and  commenced 
improvements.     Under  the  provisions  of 
conventions  between  the  United  States  and 
Mexico,  the  International  Boundary  Com- 
mission on  Sept.  18,  1926,  decided  to  make 
an  order  for  the  elimination  of  the  banco 
to  the  United  States  on  the  ground  it  was 
cut  from  Mexico  by  avulsion.     The  order 
was  issued  Oct.  26,  1927.    Between  Sept.  18, 
1926,  and  Oct.  26, 1927,  the  Mexican  govern- 
ment by  an  instrument  dated  Oct.  22,  1927 
granted  the  land  in  the  banco  to  one,  Al- 
varez.    There  had  arisen  a  difference  of 
opinion  between  the  Department  of  State 
and  the  Attorney  General  as  to  whether  the 
Republic  of  Mexico  or  the  United  States 
was  the  sovereign  proprietor  of  the  land 
at  the  time  the  former  made  its  grant  to 
Alvarez,  but  it  was  agreed  that  the  ques- 
tion was  one  for  the  determination  of  the 
courts.     At  the  instance  of  the  State  De- 
partment the  Congress  passed  the  act  of 
May  6,  1937  (50  Stat.  131).     By  this  act 
payment  was  authorized  to  the  Government 
of  Mexico  of  $20,000.    The  Government  of 
Mexico  declined  to  give  the  assurances  pro- 
vided in  the  act  and  furnished  evidence 
that  on  Apr.  28,  1937,  Alvarez  had  trans- 
ferred  all   the   rights   pertaining   to   him 
under  his  claim  against  the  United  States 
to  one,  Diaz.    Requests  were  made  by  cer- 
tain holders  of  farm  units  under  the  rec- 
lamation acts  for  patent.     Held:  (1)  That 
the  issuance  of  a  patent  would  not  be 
justified   without    a    determination   by    a 
court  of  competent  jurisdiction  that  Al- 
varez had  no  rights  in  the  land.       (2)  That 
656477—63     vol.   52 23 


the  act  of  May  6,  1937  (50  Stat.  131), 
would  not  affect  the  right  of  the  United 
States  to  maintain  a  suit  to  remove  a  cloud 
on  its  title  created  by  the  grant  to  Alvarez. 
(8)  That  a  suit  by  the  United  States  to 
quiet  title  was  maintainable  on  two 
theories,  one  being,  that  it  acquired  sov- 
ereignty over  the  banco  when  it  was  cut 
from  Mexico  by  avulsion  in  1905  by  virtue 
of  the  decision  of  the  International 
Boundary  Commission  and  the  grant  to 
Alvarez  was  therefore  invalid,  and  the 
other  being,  that  if  the  title  of  Alvarez  was 
good  when  made,  the  United  States  had 
now  a  valid  title  by  adverse  possession 
under  applicable  statutes  of  limitations. 

57-236 

PUBLIC  BUILDINGS 

Among  the  duties  laid  by  Congress  upon 
the  Supervising  Architect  of  the  Treasury 
has  been  that  of  passing  upon  designs  and 
estimates  of  projected  public  buildings,  but 
that  official  has  never  had  control  of  the 
allotment  of  space  in  the  Federal  buildings 
in  the  District  of  Columbia,  and  hence 
neither  the  newly  created  Procurement  Di- 
vision (to  which  the  Office  has  been  trans- 
ferred), the  Treasury  Department,  nor  the 
Post  Office  Department,  can  have  acquired 
any  such  power  by  transfer  from  the  Su- 
pervising Architect.  54-322 

The  act  of  Feb.  26,  1925  (43  Stat.  983), 
vested  in  the  Office  of  Public  Buildings  and 
Public  Parks  of  the  National  Capital  broad 
powers  of  maintenance,  care,  custody, 
policing,  upkeep  and  repair  of  public  build- 
ings in  the  national  capital,  but  provided 
that  nothing  contained  in  the  act  "shall  be 
held  to  modify  existing  law  with  respect  to 
the  assignment  of  space  in  the  public 
buildings  in  the  District  of  Columbia  by 
the  Public  Buildings  Commission",  from 
which  it  is  clear  that  when  Congress  cen- 
tralized the  administration  and  policing  of 
many  Government  buildings  in  the  Office  of 
Public  Buildings  and  Public  Parks  of  the 
National  Capital,  it  expressly  negatived 
any  intention  to  disturb  the  complete  con- 
trol of  the  Public  Buildings  Commission 
over  the  allotment  of  space  in  all  except 
certain  designated  public  buildings  in  the 
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District  of  Columbia,  vested  in  the  Com- 
mission by  the  act  of  Mar.  1,  1919  (40 
Stat.  1269).  54-322 

The  Office  of  National  Parks,  Buildings 
and  Reservations  succeeded  to  all  powers 
and  functions  of  the  Public  Buildings  Com- 
mission by  B.O.  No.  6166,  promulgated  June 
10,  1933.  54-322 

There  is  a  clear  distinction  between  ad- 
ministration of  a  Government  building, 
meaning  supervision  and  maintenance,  and 
the  allotment  of  space  therein,  and  these 
functions  have  been  given  distinct  treat- 
ment by  Congress,  as  appears  from  the  act 
of  Feb.  26,  1925  (43  Stat.  983),  and  by 
the  courts  (see  In  re  Lyman,  55  Fed.  29). 

54-322 

The  act  of  Mar.  1,  1919  (40  Stat.  1269), 
in  express  terms  gives  to  the  Public  Build- 
ings Commission  control  of  the  allotment 
of  space  in  buildings  leased  by  the  United 
States  as  well  as  in  publicly  owned  build- 
ings, and  by  E.O.  No.  6166,  promulgated 
June  10,  1933,  all  functions  of  this  Com- 
mission were  transferred  to  the  Office  of 
National  Parks,  Buildings  and  Reserva- 
tions. 54-324 

A  provision  in  the  Home  Owners'  Loan 
Act  of  1933  (48  Stat.  128)  that  "the  Corpo- 
ration *  *  *  shall  determine  its  necessary 
expenditures  under  this  act  and  the  man- 
ner in  which  they  shall  be  incurred,  al- 
lowed, and  paid,  without  regard  to  the 
provisions  of  any  other  law  governing  the 
expenditure  of  public  funds",  does  not  re- 
lieve the  Office  of  National  Parks,  Build- 
ings, and  Reservations  of  the  obligation 
of  allotting  to  the  Corporation  space  in 
some  building  or  buildings  in  the  District 
of  Columbia  owned  or  leased  by  the  United 
States.  54-325 

Unless  the  provisions  of  the  Home  Own- 
ers' Loan  Act  of  1933  (48  Stat.  128)  evince 
some  intent  on  the  part  of  Congress  to 
except  the  Home  Owners'  Loan  Corpora- 
tion from  the  general  administrative 
scheme  embraced  in  the  act  of  Mar.  1, 
1919  (40  Stat.  1269)  for  the  allotment  of 
space  to  Government  departments,  etc., 
it  is  without  authority  to  contract  inde- 
pendently for  space  in  a  privately  owned 
building  in  the  District  of  Columbia. 

54-325 
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I.  GENERALLY 

Land  within  a  right-of-way  grant  for 
terminal  purposes  that  has  not  been  re- 
linquished or  forfeited  is  not  public  land, 
and  cannot,  therefore,  be  selected  as  a 
trade  and  manufacturing  site  under  sec- 
tion 10  of  the  act  of  May  14, 1898  (30  Stat. 
409,413).  53-65 

When  the  question  arises  as  to  whether 
a  public-land  statute  is  sought  to  be  cir- 
cumvented by  the  legal  fiction  of  separate 
entity  between  a  corporation  and  the  par- 
ties holding  the  substantial  beneficial  in- 
terest therein,  the  Land  Department  has 
the  power  to  look  through  the  web  of  the 
artificial  corporate  entity  for  the  purpose 
of  discovering  the  real  parties  in  interest. 

53-65 

A  competent  locator  has  the  right  to 
initiate  a  lawful  claim  to  unappropriated 
public  land  by  a  peaceful  adverse  entry 
upon  it  while  it  is  in  the  possession  of  one 
who  has  no  superior  right  to  acquire  the 
title  or  hold  possession.  53-498 

Where  the  Land  Department  has,  in  a 
controversy  between  a  forest  lieu  selector 
and  a  homestead  applicant,  determined 
that  the  former  had  no  equities  by  virtue 
of  his  claim  and  possession  of  the  land, 
and  adjudged  the  selection  invalid  and 
rejected  it  and  allowed  the  homestead 
entry,  the  land,  upon  subsequent  relinquish- 
ment of  the  homestead  entry,  becomes  va- 
cant, unappropriated  public  land,  open  to 
the  first  qualified  applicant,  not  burdened 
with  any  asserted  legal  or  equitable  rights 
of  the  selector.  53-498 

A  purchaser  in  possession  of  land  under 
a  contract  to  purchase  is  an  owner  within 
the  contemplation  of  section  3  of  the  act 
of  Feb.  27,  1925    (43   Stat.   1013),  which 
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provides  that  erroneously  meandered  lands 
in  the  State  of  Wisconsin  may  be  divided 
among  the  owners  of  the  surrounding  or 
adjacent  tracts,  and  is,  therefore,  entitled 
to  the  preference  right  privilege  accorded 
by  section  2  of  that  act.  Boone  v.  Chiles 
(10  Pet.  177),  and  Williams  v.  United 
States  (138  U.S.  514).  53-613 

The  fact  that  the  records  of  the  Land 
Department  show  that  a  tract  of  public 
land  is  free  from  claim  of  any  kind  is  not 
conclusive  that  the  land  has  not  been 
validly  appropriated  under  the  mining 
laws.  54-47 

While  there  is  no  law  authorizing  the 
removal  of  gravel  from  the  public  domain 
for  public  roads  or  highways,  except  as 
provided  in  the  Federal  Highway  Act,  in 
view  of  the  fact  that  public  roads  and 
highways  are  a  public  benefit,  it  has  been 
the  policy  of  the  Department  to  interpose 
no  objection  to  the  removal  of  such  ma- 
terial from  the  public  domain  by  State  and 
county  officers  for  road  construction  pur- 
poses, and  this  without  payment  there- 
for, so  long  as  there  is  no  substantial  dam- 
age to  the  property;  and  a  practice  has 
long  obtained  permitting  an  entryman  to 
sell  sand  or  gravel  for  this  purpose  from 
the  lands  embraced  in  his  claim,  the  pur- 
chase money  being  held  in  escrow  pending 
final  disposition  of  his  claim.  54-294 

No  authority  appears  for  the  acquisition 
by  the  Federal  Government  of  under- 
ground water  rights  in  connection  with 
wells  on  public  lands  of  the  United  States 
in  the  State  of  Utah,  except  upon  com- 
pliance with  the  water-right  laws  of  the 
State  of  Utah.  55-379 

To  enforce  the  right  to  possession  of  pub- 
lic lands,  resort  must  be  had  to  the  local 
courts,  the  Land  Department  not  possessing 
the  instrumentalities  necessary  to  effect 
this  object.  55-468 

Where  an  owner  of  patented  land  had 
an  old  fence  which  enclosed  some  adjoin- 
ing public  land,  such  owner  has  no  claim 
or  color  of  title  to  the  enclosed  public  land 
entitling  him  to  purchase  the  same  under 
the  act  of  Dec.  22,  1928.  It  would  not  be 
good  administrative  practice  to  allow  sub- 
divisions of  public  land  to  be  divided  and 
disposed  of  in  metes  and  bounds  surveys 
privately  made  except  in  very  unusual 
cases  where  mistakes  in  location  have  been 


made  on  account  of  defects  in  the  official 
surveys  and  substantial  equities  are  in- 
volved. Fences  placed  at  variance  with  the 
true  lines  cannot  afford  ground  for  depar- 
ture from  the  rectangular  system  of  sur- 
veys of  public  lands  in  order  to  conform  to 
such  irregular  fence  lines.  56-31 

Mere  occupancy  of  public  lands  and 
making  improvements  thereon  give  no 
vested  right  therein  against  the  United 
States  or  any  purchaser  therefrom  and  an 
occupant  must  show  that  he  occupies  the 
land  under  some  proceeding  or  law  that  at 
least  gives  him  a  right  of  possession.  Mere 
use  of  public  land  for  grazing  is  by  suffer- 
ance of  the  United  States  and  not  by  right. 

56-242 

The  War  Department  acquires  jurisdic- 
tion to  all  lands  formed  by  accretion  in 
front  of  a  lot  theretofore  set  aside  as  a 
military  reservation,  whether  riparian 
rights  are  governed  by  the  common  law 
or  the  laws  of  the  State  in  which  the  land 
is  situated,  and  such  lands  are  not  public 
land  subject  to  homestead  entry.      56-300 

Though  the  lands  entered  appeared  sub- 
ject to  entry  upon  the  official  records,  and 
were  represented  as  lots  bordering  the 
south  bank  of  the  Missouri  River,  entry- 
man  must  be  charged  with  knowledge  at 
the  time  of  entry  that  the  river  was  then 
south  of  the  lots,  which  put  her  on  inquiry 
as  to  the  status  of  the  land.  56-301 

No  grounds  exist  for  a  distinction  in 
the  protection  accorded  Indian  occupancy 
of  public  lands  because  the  lands  occupied 
are  mineral  rather  than  nonmineral. 

56-395 

The  power  of  the  courts  to  determine 
possessory  rights  to  public  lands  is  well 
settled.  A  writ  of  assistance  directing  an 
ouster  from  possession  is  not  void  as  an 
attempt  to  adjudicate  the  title  to  public 
lands.  57-340 

Sec.  210.1,  Code  of  Federal  Regulations, 
Title  43,  drawn  from  Cir.  884  of  Sept.  3, 
1926,  imposing  a  jurisdictional  limitation 
on  officers  authorized  to  administer  oaths 
in  all  public  land  cases  in  both  the  United 
States  proper  and  Alaska  is  without  au- 
thority from  Rev.  Stat.  sec.  2294,  which 
it  implements,  and  is  incompatible  with 
the  statute  controlling  public  lands  in 
Alaska.  58-540 
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The  United  States  cannot  be  deprived 
of  its  title  to  public  lands  by  a  decision 
of  a  State  court,  particularly  where  the 
United  States  is  not  a  party  to  the  suit  in 
the  State  court.  59-416 

Where  a  State  court  decision  beclouds 
the  title  of  the  Federal  Government  to 
lands  entered  by  a  homestead  entryman, 
the  Department  is  under  an  obligation  to 
its  homestead  entryman  to  protect  his 
entry  by  appropriate  action.  59-416 

Prior  departmental  rulings  that  the 
Secretary  of  the  Interior  may  withdraw 
public  land  temporarily  in  aid  of  legisla- 
tion looking  to  the  establishment  of  Indian 
reservations  by  the  Congress  are  not  in 
conflict  with  the  acts  of  May  25,  1918  (40 
Stat.  570),  June  30,  1919  (41  Stat.  34), 
and  Mar.  3,  1927  (44  Stat.  1347).  Such 
withdrawals  when  made  remain  in  full 
force  and  effect  until  revoked  either  by 
the  Congress  or  by  the  Secretary,  even 
though  the  contemplated  legislation  fails 
of  enactment.  60-54 

Public  land  which  has  been  properly 
patented  and  has  passed  into  private  own- 
ership does  not  regain  its  status  as  public 
land  upon  being  acquired  subsequently  by 
the  United  States  through  purchase  or 
condemnation.  60-299 

Where  a  statute  vests  in  an  administra- 
tive officer  the  discretionary  power  to 
grant  or  deny  requested  benefits,  he  may 
qualify  grants  of  such  benefits  by  making 
them  subject  to  conditions  deemed  by  him 
to  be  in  the  public  interest.  60-477 

II.  CLASSIFICATION 

In  determining  whether  a  tract  of  public 
land  was  of  known  mineral  character  on  a 
certain  date  the  Secretary  is  not  bound  by 
an  erroneous  test  since  discredited  and 
abandoned  merely  because  that  test  hap- 
pened to  be  improperly  current  in  the  De- 
partment on  that  date.  55-533 

Lands  may  be  "known  mineral  lands" 
and  therefore  excepted  from  a  school  land 
grant  although  no  actual  discovery  of  min- 
eral has  been  made  thereon.  Such  lands 
so  excluded  from  the  grant  without  proof 
of  discovery  would  still  be  subject  to  dis- 
position under  the  mining  laws  upon  proof 


of  discovery  just  like  other  lands  contain- 
ing the  same  mineral.  55-533 

The  authority  finally  to  determine  the 
issue  of  fact  as  to  the  known  mineral  char- 
acter of  public  land  is  conferred  by  law  on 
the  Secretary  and  no  statute  has  ever  au- 
thorized any  delegation  by  him  of  that  au- 
thority. Departmental  rules  and  regula- 
tions referring  issues  of  fact  to  officials  of 
the  General  Land  Office  were  "designed  to 
facilitate  the  Department  in  the  dispatch  of 
business,  not  to  defeat  the  supervision  of 
the  Secretary."  (See  Knight  v.  United 
States  Land  Association,  142  U.S.  at  p. 
178. )  They  cannot  and  do  not  operate  to 
deprive  the  Secretary  of  any  authority 
which  he  possesses  under  the  law.  West  v. 
Standard  Oil  Company,  278  U.S.  200. 

55-533 

Where  an  E.O.  (No.  9087,  Mar.  5,  1942, 
7  F.R.  1743)  transferred  from  the  War 
Department  to  the  Secretary  of  the  In- 
terior the  President's  implied  authority 
to  protect  from  drainage  lands  acquired  by 
the  War  Department  for  use  in  straighten- 
ing and  widening  the  Sacramento  River, 
these  lands  are  not  subject  to  the  terms  of 
the  Mineral  Leasing  Act.  The  Secretary 
may,  however,  lease  them  or  enter  into 
compensatory  agreements  with  oil  compa- 
nies operating  contiguous  to  them.  De- 
partment had  no  authority  to  classify  the 
land  until  after  E.O.  No.  9087  (Mar.  5, 
1942,  7  F.R.  1743)  was  promulgated  pur- 
suant to  which  the  Geological  Survey  de- 
termined the  producing  limits  of  the  field. 

58-523 

The  Director  of  the  Geological  Survey  is 
the  official  expert,  expressly  entrusted  by 
Congress  with  the  "classification  of  the 
public  lands  and  examination  of  the  geo- 
logical structure,  mineral  resources,  and 
products  of  the  national  domain."  Act  of 
Mar.  3,  1879,  sec.  1  (20  Stat.  377,  394;  43 
U.S.C.  31)  ;  see  30  CFR,  Part  201.     59-239 

Under  the  long-established  rule  of  the 
Department,  the  quarter  quarter  section, 
or  the  fractional  lot,  is  ordinarily  the 
minimum  unit  of  land  for  classification 
and  disposal.  Deviation  from  the  rule  is 
permitted  only  where  no  public  interest  is 
prejudiced  and  where  it  facilitates  the 
administration  of  the  public  lands.     60-198 
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III.  DISPOSALS  OF 

The  power  to  dispose  of  the  public  do- 
main is  vested  exclusively  in  Congress, 
and  when  it  directs  that  a  tract  of  public 
land  shall  be  disposed  of  in  a  certain 
manner,  its  direction  is  in  effect  a  repeal 
of  all  pre-existing  law  with  respect  to  its 
disposition  and  the  Land  Department  is 
powerless  to  convey  title  except  as  thus 
specified.  52-226 

Where  the  law  permits  the  Secretary  of 
the  Interior  to  fix  the  price  at  which  any 
particular  body  of  public  lands  is  to  be  dis- 
posed of,  and  he  thereafter  sets  a  price 
for  their  disposition  pursuant  thereto,  the 
price  thus  fixed  is  the  "minimum  price." 

52-378 

Failure  to  do  assessment  work,  unlike 
abandonment,  does  not  cause  the  land  to 
revert  to  the  public  domain,  and  proof 
merely  of  such  failure  does  not  suffice  to 
establish  the  right  of  the  State  of  South 
Dakota  to  purchase  lands  in  the  Custer 
State  Park  under  the  act  of  Mar.  3,  1925. 

53-196 

There  being  no  prior  treaty,  act  of  Con- 
gress, or  administrative  order  reserving 
lands  for  the  Walapai  Indians,  it  was 
within  the  power  of  Congress  to  cause 
their  removal  from  the  lands  occupied  by 
them  to  other  lands  reserved  by  Congress 
for  their  use  and  benefit,  and  upon  their 
removal  the  lands  which  they  had  pre- 
viously occupied  became  subject  to  dis- 
position under  the  public  land  laws, 
unburdened  with  any  title  based  upon 
aboriginal  occupancy.  53-482 

The  United  States  has  authority  to  sur- 
vey and  dispose  of  an  island  lying  between 
the  meander  line  and  the  thread  of  a 
stream,  navigable  or  nonnavigable,  omitted 
from  survey  at  the  time  the  public  land 
surveys  were  extended  over  the  township, 
where  it  clearly  appears  that  at  the  time 
of  the  township  survey  the  island  was  a 
well-defined  body  of  public  land  left  tin- 
surveyed.  54-222 

Where,  following  establishment  by  the 
President  of  a  petroleum  reserve  embrac- 
ing certain  islands,  and  the  consequent 
withdrawal  of  the  land  from  disposition, 
legislation  is  passed  providing  for  the  dis- 
position of  the  surface  of  lands  in  petro- 
leum   reserves,    and    other    legislation    is 


passed  providing  for  the  disposition  of  oil 
and  gas  deposits,  no  further  bar  remains 
to  the  disposal  of  such  lands  under  the 
public-land  laws,  provided  appropriate 
reservation  is  made  of  the  oil  and  gas  de- 
posits. 54-222 

Where  an  act  of  Congress  granting  pub- 
lic lands  provides  for  action  hy  the  Secre- 
tary of  the  Interior  which  is  equivalent  to 
the  granting  of  a  patent,  such  action  by 
him  ends  the  jurisdiction  of  his  Depart- 
ment. 54-475 

The  provision  in  section  1  of  the  act  of 
June  28,  1934,  limiting  to  80  million  acres 
the  area  of  lands  which  may  be  placed  in 
grazing  districts,  applies  only  to  the  acre- 
age of  vacant,  unappropriated,  and  un- 
reserved lands  which  may  be  included 
within  grazing  districts,  and  the  area  of 
public  lands  which  may  be  leased,  sold,  or 
exchanged,  is  not  limited  by  said  act. 

55-101 

While  the  Executive  order  of  Nov.  26, 
1934,  temporarily  withdrawing  particular 
areas  of  public  lands  from  certain  forms 
of  disposition,  contains  an  excepting  pro- 
vision which  operates  to  save  pre-existing 
valid  appropriations,  reservations  or  with- 
drawals during  the  period  of  their  exist- 
ence, such  order  nevertheless  attaches  to 
these  lands  as  a  secondary  claim,  becoming 
effective  upon  the  termination  of  the  prior 
claim.  55-205 

Sale  of  public  lands  being  in  terms  for- 
bidden by  the  Executive  withdrawal  of 
Nov.  26,  1934,  isolated  and  disconnected 
tracts  thereof  may  not  he  sold  at  public 
auction  under  authority  of  section  14  of 
the  Taylor  Grazing  Act.  55-206 

Where  an  owner  of  patented  land  had  an 
old  fence  which  enclosed  some  adjoining 
public  land,  such  owner  has  no  claim  or 
color  of  title  to  the  enclosed  public  land 
entitling  him  to  purchase  the  same  under 
the  act  of  Dec.  22,  1928.  It  would  not  be 
good  administrative  practice  to  allow  sub- 
divisions of  public  land  to  be  divided  and 
disposed  of  in  metes  and  bounds  surveys 
privately  made  except  in  very  unusual  cases 
where  mistakes  in  location  have  been  made 
on  account  of  defects  in  the  official  surveys 
and  substantial  equities  are  involved. 
Fences  placed  at  variance  with  the  true 
lines  cannot  afford  ground  for  departure 
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from  the  rectangular  system  of  surveys  of 
public  lands  in  order  to  conform  to  such 
irregular  fence  lines.  56-31 

Section  5  of  the  act  of  Mar.  3,  1887  (24 
Stat.  556) ,  does  not  confer  a  vested  right. 
It  does  not  confirm  any  title  but  simply 
grants  a  privilege.  The  act  of  July  17, 
1914  (38  Stat.  509),  modifies  section  5  of 
the  act  of  Mar.  3,  1887,  so  that  any  person 
now  applying  under  the  latter  act  to  pur- 
chase land  actually  or  prospectively  valu- 
able for  oil  or  gas  must  consent  to  reserva- 
tion of  oil  or  gas  deposits  to  the  United 
States.  56-44 

Under  the  holding  in  the  case  of  Cramer 
v.  United  States,  261  U.S.  219,  and  the 
rulings  of  the  Interior  Department,  Indian 
occupancy  of  public  lands  is  entitled  to  be 
protected  against  adverse  disposition  of 
the  lands,  whether  or  not  the  Indian  oc- 
cupants are  privileged  to  obtain  title  to 
the  lands  occupied.  56-395 

Requirement  of  an  oil  and  gas  waiver 
where,  due  to  mistake  of  1.5  percent  in 
computing  the  sale  price  of  land,  patent 
has  not  issued  after  110  years  from  the 
date  of  the  issuance  of  the  cash  receipt. 
An  entryman  who  has  done  everything 
which  is  necessary  to  entitle  him  to  receive 
a  patent  for  public  lands  has,  even  before 
patent  is  actually  issued  by  the  General 
Land  Office,  a  complete  equitable  estate 
in  the  land  which  he  can  sell  and  convey, 
mortgage,  or  lease.  57-232 

A  contract  for  the  sale  of  a  specific  tract 
of  land  cannot  be  avoided  where  it  is  pos- 
sible by  compensation  to  the  party  in- 
jured by  the  mistake  to  put  him  in  as  good 
a  position  as  if  the  transaction  had  been 
what  he  supposed  it  to  be,  and  such  com- 
pensation is  given.  57-233 

A  mistake  made  by  Government  officials 
of  approximately  1.5  percent  in  computing 
the  acreage  and  the  sale  price  of  a  specific 
tract  of  land  is  not  of  such  a  material  na- 
ture as  to  vitiate  the  contract  and  does  not 
except  the  transaction  from  the  general 
rule  that  equitable  title  passes  to  the  pur- 
chaser of  public  land  upon  the  issuance 
and  delivery  to  him  of  the  cash  certificate. 

57-233 

An  oil  and  gas  waiver  cannot  be  re- 
quired where  the  United  States  has  been 
divested  of  its  equitable  estate  in  the  land. 

57-233 


According  to  the  plat  of  survey  of  1845 
two  tracts  of  public  land  in  Arkansas  had 
for  their  east  boundary  the  west  bank  of 
the  Mississippi  River.  Between  1843  and 
1880  the  waters  of  the  river  gradually 
eroded  and  submerged  all  of  the  land 
within  the  tracts  and  land  to  the  west 
thereof  and  the  main  channel  of  the  river 
ran  west  of  the  tracts,  but  following  this 
submergence,  land  in  the  form  of  a  sand 
bar  reappeared  within  the  boundaries  and 
to  the  full  extent  of  the  tracts,  the  re- 
appearance being  caused  by  the  westerly 
recession  of  the  waters  and  by  accretion 
to  private  land  in  Tennessee  which  in  1880 
had  attained  an  elevation  of  from  5  to 
10  feet  above  the  river.  By  an  avulsive 
change  in  the  course  of  the  river  in  1912, 
the  main  channel  of  the  river  ran  south- 
east of  the  land.  The  boundary  of  the 
Mississippi  River  between  Arkansas  and 
Tennessee  was  fixed  by  the  Supreme  Court 
on  June  3,  1940.  A  supplemental  survey 
by  the  General  Land  Office  disclosed  that 
but  2.02  acres  of  one  of  the  tracts  were 
in  Arkansas,  the  remainder  of  the  two 
tracts  being  in  Tennessee.  In  April  1934 
homestead  entry  was  allowed  for  the  two 
tracts  according  to  the  original  plat  of 
survey,  which  subsequent  to  the  filing 
of  supplemental  plat  of  survey  was  reduced 
to  the  2.02  acres  remaining  in  Arkansas. 
Held:  (1)  That  the  reappearance  of  the 
land  was  the  result  of  gradual  accretion 
to  the  land  in  Tennessee  before  the  avul- 
sive change  in  the  river  channel  and  the 
avulsion  was  not  the  cause  of  its  reappear- 
ance. (2)  That  when  the  land  became  a 
part  of  the  bed  of  the  Mississippi  River, 
the  title  thereto  became  vested  in  the 
State  or  States  within  whose  boundaries 
it  was  situated,  and  upon  its  reappearance, 
the  title  to  the  land  was  governed  by  the 
State  law.  (3)  That  neither  the  laws  of 
Arkansas  nor  Tennessee,  as  interpreted  by 
its  highest  court,  afford  sufficient  basis  for 
holding  that  the  reappeared  land  became 
the  property  of  the  United  States,  and  if 
the  Department  should  so  hold,  its  hold- 
ing would  not  bind  an  adverse  claimant. 
(4)  That  considering  the  act  of  Aug.  7, 
1846  (9  Stat.  66),  ceding  to  Tennessee  the 
public  land  south  of  the  Congressional 
Reservation  Line  and  the  legislative  his- 
tory of  the  act,  it  is  believed  to  have  been 
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the  intent  and  purpose  of  Congress,  in 
order  to  settle  all  controversy  with  the 
State  and  to  rid  the  Federal  Government 
of  all  administration  of  the  remnants  of 
public  lands  in  the  State,  to  divest  itself 
of  all  ownership  and  jurisdiction  over  the 
public  lands  in  Tennessee  at  once  and  for- 
ever, and  though  the  act  of  cession  at  the 
time  of  its  enactment  passed  the  title 
only  to  the  land  ceded  by  North  Carolina, 
it  seems  improbable  that  it  was  the 
intention  that  the  United  States  was  to 
retain  its  ownership  and  apply  its  system 
of  disposition  under  the  public  land  laws 
to  such  small  fragments  of  public  lands 
in  Arkansas  that  were  washed  away  by 
gradual  changes  in  the  channel  of  the 
river,  but  subsequently  reappeared  in  the 
State  of  Tennessee.  (5)  That  it  had  not 
been  satisfactorily  shown  that  either  the 
lands  in  Arkansas  or  Tennessee  are  public 
lands  subject  to  disposition  under  the  pub- 
lic land  laws,  and  there  was  no  sufficient 
reason  for  surveying  any  part  of  them  as 
such.  58-242 

Lands  released  under  the  Transporta- 
tion Act  of  1&40  (54  Stat.  954)  are  "re- 
stored" lands,  which  are  available  neither 
for  disposal  nor  for  classification  until 
appropriate  indication  of  such  availability 
shall  have  been  given  by  the  Government 
and  notation  of  restoration  shall  have 
been  made  on  the  records.  Action  look- 
ing to  the  disposal  of  such  lands  will  not 
be  taken  pending  congressional  action  on 
legislation  recommended  by  the  Depart- 
ment to  fix  their  status.  58-557 

It  is  the  general  policy  of  the  laws  re- 
lating to  the  disposition  of  public  lands 
and  interests  therein  that  aliens  shall  not 
be  favored  with  participation  in  the 
bounty  thus  to  be  obtained  from  the  United 
States.  59-412 

Under  the  long-established  rule  of  the 
Department,  the  quarter  quarter  section, 
or  the  fractional  lot,  is  ordinarily  the 
minimum  unit  of  land  for  classification 
and  disposal.  Deviation  from  the  rule  is 
permitted  only  where  no  public  interest  is 
prejudiced  and  where  it  facilitates  the 
administration  of  the  public  lands.     60-198 

The  Constitution  vests  in  the  Congress 
the  power  to  determine  whether  lands  of 
the  United  States  shall  be  disposed  of  and 


to  prescribe   the  conditions  under  which 
any  such  disposition  may  be  effected. 

60-211 

IV.  HUNTING  AND  FISHING 

Primarily,  the  States,  both  as  trustees 
of  the  rights  of  their  people  and  in  the 
exercise  of  their  police  power,  have  con- 
trol over  the  right  to  reduce  wild  game 
to  possession;  but  this  rule  is  without 
application  to  Indian  reservations,  and 
Congress,  having  paramount  authority 
over  such  reservations  and  the  Indians 
occupying  them,  may  provide  game  laws 
to  restrict  the  Indians  in  their  natural  and 
immemorial  rights  of  fishing  and  hunting. 

54-518 
V.  JURISDICTION  OVER 

Jurisdiction  of  the  Land  Department 
over  lands  of  the  United  States  included 
in  any  proposed  project  under  the  act  of 
June  10,  1920  (41  Stat.  1063),  automati- 
cally terminates  upon  the  filing  of  an  ap- 
plication therefor  with  the  Federal  Power 
Commission,  and  it  has  no  further  con- 
trol over  such  lands  until  and  unless  juris- 
diction is  restored  by  the  commission  or 
by  Congress.  52-377 

The  power  of  making  surveys  of  the  pub- 
lic lands  which  is  vested  in  the  Land  De- 
partment cannot  be  divested  by  the  fraud- 
ulent action  of  a  subordinate  officer,  nor 
can  its  exercise  of  jurisdiction  in  deter- 
mining what  are  public  lands  subject  to 
survey  and  disposal  under  the  public  land 
laws  be  questioned  by  the  courts  before  it 
has  taken  final  action.  52-445 

In  the  administration  of  the  various 
rights-of-way  acts,  the  jurisdiction  of  the 
Land  Department  is  confined  to  the  grant- 
ing of  rights-of-way  for  ditches,  reservoirs, 
and  other  constructed  works  upon  the 
public  lands.  52-633 

The  law  of  title  by  accretion  has  no  ap- 
plication to  lands  uncovered  by  an  avulsion 
resulting  in  a  change  in  the  course  of  a 
river,  and  the  Land  Department  retains 
sole  jurisdiction  to  survey  unsurveyed  pub- 
lic lands  thus  formed  and  to  dispose  of 
them  under  appropriate  laws.  53-113 

The  State  has  full  power  to  regulate  fish- 
ing and  the  killing  of  game  on  the  Federal 
public  domain  within  its  borders,  including 
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lands  allotted  to  Indians  from  the  public 
domain  not  subject  to  a  trust  growing  out 
of  a  former  reservation.  53-350 

A  judgment  by  a  court  decreeing  that  a 
certain  tract  is  public  land  and  command- 
ing the  Secretary  of  the  Interior  "to  give 
full  legal  force  and  effect  to  plaintiff's  selec- 
tion," does  not  deprive  the  Land  Depart- 
ment of  its  jurisdiction  to  determine  the 
rights  and  claims  of  other  persons,  not 
parties  to  the  proceedings,  with  respect  to 
the  land  in  controversy.  53-447 

The  statutes  defining  the  authority  and 
duties  of  the  officers  of  the  Land  Depart- 
ment clearly  contemplate  that  so  long  as 
the  legal  title  remains  in  the  Government 
the  lands  are  public  within  the  meaning 
of  those  statutes,  the  proceedings  before 
the  Department  are  administrative  in  their 
nature,  and  the  laws  under  which  such 
lands  are  claimed,  or  being  acquired,  are 
in  process  of  administration  under  the 
supervision  and  direction  of  the  Secretary 
of  the  Interior.  53-453 

The  power  of  supervision  possessed  by 
the  Commissioner  of  the  General  Land  Of- 
fice over  the  acts  of  the  register  of  a  local 
land  office  in  the  disposition  of  the  public 
lands  is  not  unlimited  or  an  arbitrary 
power  and  it  cannot  be  exercised  so  as 
to  deprive  any  person  of  land  entered  and 
paid  for.  53-454 

While  the  Land  Department,  prior  to  the 
passing  of  the  legal  title  to  public  land,  has 
the  power  to  make  inquiry  as  to  the  equi- 
table rights  of  a  claimant  thereto  and  to 
review  or  reverse  any  of  its  findings  for 
cause,  yet  the  existence  of  that  power  does 
not,  in  the  absence  of  any  application  in- 
voking the  power  to  reconsider,  impose  a 
duty  upon  the  Department,  after  it  has 
finally  considered  and  adjudged  the  rights 
of  a  claimant  and  that  correctly  at  the 
time,  to  reopen  the  record  upon  its  own 
volition  with  the  view  to  ascertaining 
whether  any  change  in  the  status  of  the 
land  subsequently  occurring  has  created  a 
situation  whereby  the  claimant  might  be 
granted  additional  rights.  53-479 

The  approval  of  a  State  indemnity 
school-land  selection  list  deprives  the  Land 
Department  of  further  jurisdiction  over  the 
land  contained  in  the  list.  53-584 

Land  that  has  been  cut  off  by  avulsion 
from  a  tract  of  land  owned  by  the  United 


States  abutting  on  a  watercourse  retains 
its  status  as  public  land,  but  one  who  has 
held  and  occupied  it  for  many  years  under 
claim  or  color  of  title  may  acquire  title 
thereto  under  the  act  of  Dec.  22,  1928  (45 
Stat.  1069),  or  under  some  other  applicable 
public-land  statute  as  against  one  attempt- 
ing to  enter  it  under  the  homestead  law. 

54-102 

The  title  of  the  United  States  to  islands 
in  the  Arkansas  River  and  other  Oklahoma 
streams  is  not  dependent  upon  whether 
such  streams  are,  in  law,  held  to  be  navi- 
gable, since  upon  admission  of  a  State  into 
the  Federal  Union,  islands  formed  prior 
to  such  admission  remain  the  property  of 
the  United  States  and  subject  to  disposal  as 
public  lands.  54-222 

Where  an  act  of  Congress  granting  public 
lands  provides  for  action  by  the  Secretary 
of  the  Interior  which  is  equivalent  to  the 
granting  of  a  patent,  such  action  by  him 
ends  the  jurisdiction  of  his  Department. 

54-475 

The  Executive  order  of  withdrawal  of 
Nov.  26,  1934,  was  made  by  virtue  of  and 
pursuant  to  the  authority  vested  in  the 
President  by  the  Act  of  June  25,  1910  (36 
Stat.  847),  as  amended  by  the  Act  of 
Aug.  24,  1912  (37  Stat.  497),  which 
amended  act  authorizes  him  to  withdraw 
temporarily  from  settlement,  location,  sale, 
or  entry  any  of  the  public  lands  of  the 
United  States ;  and  lands  belonging  to  the 
United  States  do  not  cease  to  be  a  part  of 
the  public  domain  until  a  vested  right 
thereto  is  acquired  or  patent  is  issued. 

55-249 

Executive  order  of  May  20,  1935,  modi- 
fying Order  No.  6957  of  Feb.  4,  1935,  with- 
drawing public  lands  in  Alaska.  55-262 

It  is  well  established  that  Congress,  in 
the  exercise  of  its  right  to  legislate  with 
respect  to  its  own  property,  may  reserve 
any  portion  of  the  public  lands  and  alto- 
gether prohibit  the  use  thereof  by  private 
parties,  or  permit  such  rights-of-way 
thereon  or  such  use  thereof  as  it  may  deem 
proper  to  allow.  This  Congress  has  fre- 
quently done.  55-371 

To  enforce  the  right  to  possession  of 
public  lands,  resort  must  be  had  to  the  local 
courts,  the  Land  Department  not  possess- 
ing the  instrumentalities  necessary  to  ef- 
fect this  object.  55-468 
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Section  91  of  the  Hawaiian  Organic  Act 
creating  the  Territory  of  Hawaii  gives  to 
the  Territorial  Government  possession,  use, 
and  control  of  public  lands  in  Hawaii  but 
retains  the  fee  thereof  in  the  United  States, 
providing  specific  methods  however  for 
joinder  of  title  and  use  at  the  will  of  the 
Federal  Government.  Held,  That  in  the 
absence  of  formal  transfer  of  title  in  any 
such  lands  by  the  Government  of  the  United 
States  to  that  of  the  Territory  the  latter 
has  no  estate  therein  and  no  interest  which 
it  can  convey  or  reserve.  56-263 

The  State  of  Louisiana  and  others  pro- 
tested the  issuance  of  any  oil  or  gas  lease 
by  the  United  States  of  East  Timbalier  Is- 
land and  adjoining  islands  off  the  coast  of 
Louisiana  on  the  ground  that  the  State 
owned  the  islands.  As  a  result  of  the  action 
of  the  waters  of  the  Gulf  of  Mexico  and  the 
elements,  East  Timbalier  Island,  during 
the  hundred  years  of  its  known  history, 
has  advanced  about  21/4  miles  in  a  north- 
erly direction,  a  distance  of  nearly  15  times 
its  present  average  width.  And  while  the 
contour  of  the  island  has  changed,  and 
several  segments  have  broken  away  to  be- 
come small  islands,  the  principal  island 
has  maintained  its  substantial  identity. 
Ever  since  1837  the  island  has  been  and  still 
is  being  treated  by  the  United  States  as  its 
public  land.  Until  it  protested  in  this  case, 
Louisiana  never  asserted  ownership  or 
jurisdiction  and  never  repudiated  the  own- 
ership and  jurisdiction  of  the  United 
States.  The  conduct  of  Louisiana  and  its 
lessees  has  been  inconsistent  with  owner- 
ship by  the  State.  Held:  The  islands  are 
public  lands  of  the  United  States  and  the 
protests  should  be  overruled.  56-354 

The  laws  of  the  United  States  alone  con- 
trol the  disposition  of  title  to  its  lands 
and  the  States  are  powerless  to  place  any 
limitations  or  restrictions  on  that  control. 

57-228 

As  long  as  public  lands  remain  under 
the  care  and  control  of  the  Land  Depart- 
ment (Interior  Department),  its  power  to 
inquire  into  the  extent  and  validity  of 
rights  claimed  against  the  Government 
and  to  correct  its  own  errors  does  not 
cease.  When  alienation  of  public  land  is 
involved,  the  Secretary  may  determine 
every  question  presented  by  the  case  rec- 
656477—63     vol.   52 24 


ord  without  regard  for  the  manner  in  which 
the  case  comes  before  him  for  determina- 
tion. 58-275 

The  Secretary  of  the  Interior  is  under 
a  duty  to  determine  whether  lands  applied 
for  are  vacant  public  lands  and  subject 
to  disposal,  or  whether  they  have  been 
previously  reserved,  granted,  or  sold. 
Pursuant  to  such  determination,  he  may 
order  a  resurvey  of  lands  believed  to  be 
public  lands.  But  the  record  in  this  case 
does  not  indicate  an  adequate  basis  upon 
which  the  Secretary  could  properly  de- 
termine that  the  lands  applied  for  were 
public  lands  which  should  be  resurveyed 
and  disposed  of  as  public  lands.      60-129 

Where  a  statute  authorizing  the  pur- 
chase by  the  United  States  of  lands  and 
mineral  deposits  provides  that  the  proper- 
ties "when  acquired"  shall  become  a  part 
of  the  public  domain  subject  to  the  ap- 
plicable public-land  mining  and  mineral 
leasing  laws,  the  date  upon  which  the 
lands  and  mineral  deposits  become  a  part 
of  the  public  domain  is  determined  by 
the  date  of  acquisition.  60-220 

An  island  in  the  Columbia  River  in  the 
State  of  Oregon  which  was  in  existence 
when  the  State  was  admitted  into  the 
Union  is  public  land  of  the  United  States 
until  disposed  of  by  the  Federal  Govern- 
ment, and  may  be  surveyed  by  this  De- 
partment. 60-314 

The  relative  worthlessness  in  1859,  when 
Oregon  was  admitted  to  the  Union,  of  a 
stable  island  in  the  Columbia  River  above 
high  watermark  and  approximately  one- 
half  mile  long  does  not  preclude  its  survey 
as  public  land  of  the  United  States. 

60-314 

The  Secretary  of  the  Interior  is  au- 
thorized, and  is  under  a  duty,  to  consider 
and  determine  what  lands  are  public  lands, 
what  public  lands  have  been  or  should  be 
surveyed,  and  what  public  lands  have  been 
or  remain  to  be  disposed  of  by  the  United 
States.  60-314 

So  long  as  public  lands  are  subject  to 
the  jurisdiction  of  the  Secretary  of  the  In- 
terior, he  may,  on  his  own  initiative,  re- 
view and  correct  erroneous  actions  pre- 
viously taken  within  the  Department 
respecting  such  lands.  61-20 
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VI.  LEASES  AND  PERMITS 

Regulations  of  Aug.  22,  1928,  leasing 
of  public  lands  for  airports  and  aviation 
fields  under  act  of  May  24,  1928  (45  Stat. 
728).     (Cir.  No.  1161.)  52-476 

Lands  in  producing  oil  and  gas  fields  or 
covered  by  oil  and  gas  leases  are  not  sub- 
ject to  entry  under  any  of  tbe  public  land 
laws.  52-620 

The  authority  conferred  upon  the  Sec- 
retary of  the  Interior  by  section  15  of  the 
Taylor  Grazing  Act  to  lease  isolated  or 
disconnected  tracts  of  public  land  is  lim- 
ited to  "vacant,  unappropriated,  and  un- 
reserved lands",  and,  having  become 
reserved  by  the  operation  of  the  Executive 
withdrawal  order  of  Nov.  26,  1934,  may 
not  be  leased  so  long  as  that  order  remains 
in  force.  55-205 

In  the  absence  of  specific  statutory  au- 
thority, Government  officers  have  no  power 
to  lease  public  lands.  59-313 

As  the  date  of  the  appropriation  of  the 
purchase  price  becomes  the  date  of  ac- 
quisition by  the  United  States  and  the  date 
upon  which  the  acquired  properties  become 
a  part  of  the  public  domain,  any  lease 
made  prior  to  that  date  under  the  leasing 
laws  applicable  to  the  public  domain  would 
be  without  authority  of  law.  60-220 

VII.  RIPARIAN  RIGHTS 

Where  in  a  Government  survey  a  body 
of  water,  navigable  or  nonnavigable,  was 
meandered  with  a  fair  degree  of  accuracy 
and  the  abutting  lands  subsequently  dis- 
posed of  according  to  the  plat,  title  to 
lands  that  thereafter  appear  beyond  the 
meander  line  is  dependent  upon  the  laws 
of  the  State  within  which  they  are  sit- 
uated. 52-307 

Where  swamplands  abutting  upon  a 
meander  line  are  patented  to  a  State  in 
accordance  with  the  plat  of  survey,  the 
State  does  not  acquire  title  under  the 
swampland  grant  to  lands  beyond  the 
meander  line,  subsequently  uncovered  by 
the  recession  of  the  waters,  but  it  takes 
such  riparian  rights  by  virtue  of  its  patent 
as  are  recognized  by  local  law.  52-307 

In  the  State  of  Iowa  a  riparian  owner 
takes  title  only  to  the  water's  edge  of 
streams  or  other  bodies  of  water,  whether 
navigable  or  nonnavigable  and  Government 


patents  for  marginal  lands  follow  the 
State  rule  and  convey  no  land  under  a  non- 
navigable lake.  53-429 

The  United  States  does  not  retain  the 
ownership  of  the  beds  of  streams  or  other 
bodies  of  water,  whether  navigable  or  non- 
navigable, after  the  marginal  uplands  have 
been  disposed  of  without  reservations  or 
restrictions,  and  the  extent  of  riparian 
rights  is  governed  by  local  law.  Hardin  v. 
Jordan  (140  U.  S.  371).  53-429 

Following  Federal  survey,  certain  un- 
disposed of  subdivisions  of  United  States 
public  lands  in  Nebraska  bordering  upon 
the  Missouri  River  were  washed  away  by 
that  river,  either  as  the  result  of  erosion 
or  avulsion,  and  later  restored,  augmented 
by  other  land,  the  result  of  accretion. 
Held,  That  title  to  the  surveyed  lands  so 
restored  or  uncovered  and  to  the  lands 
added  thereto  by  accretion  is  in  the  United 
States  and  not  in  the  owners  of  the  back 
lands  which  were  for  a  time  the  shore 
lands.  54-455 

Public  land  reserved  by  the  United 
States,  until  disposed  of  by  it,  and  in  the 
absence  of  express  legislation  by  Congress, 
is  governed  by  the  common  law  with  re- 
spect to  riparian  rights  and  the  effect  of 
erosion  and  submergence,  and  not  by  the 
law  of  the  State  (Widdecombe  v.  Rose- 
miller,  118  Fed.  295).  54-455 

Where  surveyed  public  lands  of  the 
United  States  bordering  upon  a  navigable 
stream,  and  to  which  the  United  States  has 
not  parted  with  title,  are  eroded  in  their 
entirety  by  the  action  of  the  stream,  and 
later  restored  by  accretion,  title  to  the 
lands  so  restored  is  in  the  United  States, 
and  not  in  the  owners  of  the  remote  non- 
riparian  lands,  which  lands  for  a  time 
were  the  shore  lands.  54-455 

In  surveys  by  the  United  States  Gov- 
ernment, the  meander  lines  which  are  run 
along  or  near  the  margins  of  streams  or 
lakes  are  for  the  purpose  of  ascertaining 
the  area  of  the  upland,  and  not  for  the 
purpose  of  limiting  the  title  of  the  grantee 
to  such  meander  lines,  the  waters  them- 
selves constituting  the  real  boundary. 

55-310 

In  the  case  of  navigable  waters,  the  sub- 
merged lands  do  not  belong  to  the  Federal 
Government,  having  passed  to  the  State 
upon  its  admission  to  the  Union.     In  the 
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case  of  lands  bounded  by  nonnavigable 
waters,  title  to  the  submerged  lands  is 
surrendered  if  the  patent  for  the  marginal 
uplands  issues  without  reservation  or 
restriction.  In  either  case,  the  effect  of 
the  grant  on  the  title  to  the  submerged 
lands  will  depend  upon  the  law  of  the 
State  where  the  lands  lie.  55-310 

In  the  State  of  Michigan,  in  the  absence 
of  words  of  reservation  or  restriction, 
or  unless  the  contrary  appears,  a  grant 
of  land  bounded  by  a  water  course  conveys 
riparian  rights,  and  the  title  of  the  ripar- 
ian owner  extends  to  the  middle  line  of 
the  lake  or  stream.  The  shore  proprietor 
takes  by  virtue  of  shore  ownership,  and 
his  interest  in  the  bed  of  the  lake  or 
stream  is  acquired  as  appurtenant  to  the 
grant,  the  extent  of  his  interest  depending 
upon  his  frontage  and  the  form,  length, 
and  breadth  of  the  body  of  water  upon 
which  his  land  abuts.  55-311 

The  Desert  Land  Act,  passed  Mar.  3, 
1877  (19  Stat.  377),  left  with  each  State 
the  right  to  determine  for  itself  to  what 
extent  the  rule  of  appropriation  or  the 
common  law  rule  in  respect  to  riparian 
rights  should  obtain ;  does  not  bind  or  pur- 
port to  bind  the  States  to  any  policy ;  and 
simply  recognizes  and  gives  sanction,  in- 
sofar as  the  United  States  and  its  future 
grantees  are  concerned,  to  the  State  and 
local  doctrine  of  appropriation,  and  seeks 
to  remove  what  otherwise  might  be  an 
impediment  to  its  full  and  successful  oper- 
ation (California  Oregon  Power  Co.  v. 
Beaver  Portland  Cement  Co.,  295  U.S.  142). 

55-371 

The  Government,  as  riparian  owner  of 
lands  in  California,  is  recognized  as  en- 
titled to  such  water  as  is  needed  for  bene- 
ficial use,  but  the  law  of  appropriation 
permits  only  such  quantity  as  is  benefi- 
cially used.  55-371 

The  right  to  the  use  of  water  from 
springs  located  on  lands  of  the  United 
States  not  withdrawn  for  public  watering 
purposes  may  be  acquired  by  use  on  ri- 
parian lands  of  the  United  States,  or  by 
appropriation  under  State  laws,  subject 
merely  to  prior  vested  rights.  55-372 

Where,  prior  to  the  admission  of  a  Terri- 
tory to  statehood,  an  Indian  reservation 
located  therein  had  been  established  by 
the  United  States  which  included  lands  on 


both  sides  of  a  river  traversing  a  portion 
of  the  reservation,  and  after  the  admission 
of  the  State  into  the  Union  an  island 
formed  in  said  river,  the  island  is  a  part 
of  the  reservation  and  its  status  Indian 
property,  and  not  the  property  of  the  State. 

55-475 

Evidence  held  sufficient  to  show  that 
land  along  the  Missouri  River  was  formed 
by  accretion  and  not  avulsion.  Lands 
along  the  north  bank  of  the  Missouri  River 
in  North  Dakota,  held  under  patent  to  a 
railroad  company,  are  riparian  in  char- 
acter and  the  south  boundary  thereof  is 
the  river  and  not  the  meander  line.  The 
owner  of  such  land  under  the  laws  of 
North  Dakota  is  the  owner  of  the  accre- 
tions in  front  of  his  lots  to  the  present 
north  bank  of  the  river.  56-300 

Under  the  law  of  North  Dakota,  where 
the  State  owns  the  land  in  the  bed  of  a 
navigable  river,  the  ownership  of  land  in 
North  Dakota,  which  has  accreted  from 
the  bed  to  the  banks  of  the  river,  becomes 
vested  in  the  owner  of  the  riparian  lands. 

59-415 

Where,  prior  to  the  entry  and  patent  of 
a  lot  of  public  land  abutting  on  a  meander 
line,  a  substantial  accretion  had  formed 
between  the  meander  line  of  the  lot  and 
the  actual  shoreline  of  the  Missouri  River, 
title  to  the  added  area  did  not  pass  under 
a  patent  for  the  surveyed  upland.     59-415 

The  general  rule  for  establishment  of 
side  lines  to  divide  alluvium  between  ad- 
joining riparian  owners  along  a  river  is  to 
give  each  proprietor  such  proportion  of 
the  newT  shoreline  as  he  had  of  the  old 
shoreline.  This  is  appropriately  accom- 
plished by  measuring  the  whole  ancient  line 
of  the  river  affecting  the  area  involved 
and  computing  the  portion  of  that  line 
owned  by  each  riparian  proprietor ;  then 
measuring  the  whole  length  of  the  new 
shoreline  and  appropriating  to  each  pro- 
prietor such  portion  of  the  new  line  as  he 
had  of  the  old  line ;  and  then  drawing  the 
side  lines  from  the  points  at  which  the 
proprietors  bounded  on  the  old  line  to  the 
points  of  division  thus  determined  on  the 
new  line.  Such  accretion  side  lines  do  not 
generally  run  cardinal  to  the  survey  lines. 
This  rule  is  followed  in  North  Dakota. 

59-416 
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VIII.  SPECIAL  GRANTS 

According  to  the  plat  of  survey  of  1845 
two  tracts  of  public  land  in  Arkansas  had 
for  their  east  boundary  the  west  bank  of 
the  Mississippi  River.  Between  1843  and 
1880  the  waters  of  the  river  gradually 
eroded  and  submerged  all  of  the  land 
within  the  tracts  and  land  to  the  west 
thereof  and  the  main  channel  of  the  river 
ran  west  of  the  tracts,  but  following  this 
submergence,  land  in  the  form  of  a  sand 
bar  reappeared  within  the  boundaries  and 
to  the  full  extent  of  the  tracts,  the  reap- 
pearance being  caused  by  the  westerly 
recession  of  the  waters  and  by  accretion 
to  private  land  in  Tennessee  which  in  1880 
had  attained  an  elevation  of  from  5  to 
10  feet  above  the  river.  By  an  avulsive 
change  in  the  course  of  the  river  in  1912, 
the  main  channel  of  the  river  ran  southeast 
of  the  land.  The  boundary  of  the  Missis- 
sippi River  between  Arkansas  and  Tennes- 
see was  fixed  by  the  Supreme  Court  on 
June  3,  1940.  A  supplemental  survey  by 
the  General  Land  Office  disclosed  that  but 
2.02  acres  of  one  of  the  tracts  were  in 
Arkansas,  the  remainder  of  the  two  tracts 
being  in  Tennessee.  In  April  1934  home- 
stead entry  was  allowed  for  the  two  tracts 
according  to  the  original  plat  of  survey, 
which  subsequent  to  the  filing  of  supple- 
mental plat  of  survey  was  reduced  to  the 
2.02  acres  remaining  in  Arkansas.  Held: 
(1)  That  the  reappearance  of  the  land  was 
the  result  of  gradual  accretion  to  the  land 
in  Tennessee  before  the  avulsive  change  in 
the  river  channel  and  the  avulsion  was  not 
the  cause  of  its  reappearance.  (2)  That 
when  the  land  became  a  part  of  the  bed 
of  the  Mississippi  River,  the  title  thereto 
became  vested  in  the  State  or  States  within 
whose  boundaries  it  was  situated,  and 
upon  its  reappearance,  the  title  to  the 
land  was  governed  by  the  State  law. 
(3)  That  neither  the  laws  of  Arkansas  nor 
Tennessee,  as  interpreted  by  its  highest 
court,  afford  sufficient  basis  for  holding 
that  the  reappeared  land  became  the  prop- 
erty of  the  United  States,  and  if  the  De- 
partment should  so  hold,  its  holding  would 
not  bind  an  adverse  claimant.  (4)  That 
considering  the  act  of  Aug.  7, 1846  (9  Stat. 
66),  ceding  to  Tennessee  the  public  land 
south  of  the  Congressional  Reservation 
Line  and  the  legislative  history  of  the  act, 


it  is  believed  to  have  been  the  intent  and 
purpose  of  Congress,  in  order  to  settle  all 
controversy  with  the  State  and  to  rid  the 
Federal  Government  of  all  administration 
of  the  remnants  of  public  lands  in  the 
State,  to  divest  itself  of  all  ownership  and 
jurisdiction  over  the  public  lands  in  Ten- 
nessee at  once  and  forever,  and  though  the 
act  of  cession  at  the  time  of  its  enactment 
passed  the  title  only  to  the  land  ceded  by 
North  Carolina,  it  seems  improbable  that 
it  was  the  intention  that  the  United  States 
was  to  retain  its  ownership  and  apply  its 
system  of  disposition  under  the  public  land 
laws  to  such  small  fragments  of  public 
lands  in  Arkansas  that  were  washed  away 
by  gradual  changes  in  the  channel  of  the 
river,  but  subsequently  reappeared  in  the 
State  of  Tennessee.  (5)  That  it  had  not 
been  satisfactorily  shown  that  either  the 
lands  in  Arkansas  or  Tennessee  are  public 
lands  subject  to  disposition  under  the  pub- 
lic land  laws,  and  there  was  no  sufficient 
reason  for  surveying  any  part  of  them  as 
such.  58-242 

The  act  of  Aug.  7,  1946  (60  Stat.  872), 
was  a  remedial  statute,  conferring  certain 
rights  upon  the  persons  intended  to  be 
benefited  thereby.  But  the  act  does  not 
deprive  them  of  any  rights  they  might 
have  under  any  other  laws  of  Congress. 

60-184 

Since  the  question  as  to  the  treatment 
to  be  accorded  to  the  equitable  claims  of 
the  supposed  owners  of  the  public  lands 
in  the  Oklahoma  panhandle  south  of  the 
Cimarron  base  line  was  for  many  years 
the  subject  of  congressional  consideration, 
those  persons  were  not  required  by  Cir. 
932,  43  CFR  192.48,  to  anticipate  the  ulti- 
mate congressional  decision  by  filing  an 
election  to  make  future  homestead  entry 
on  the  land  with  reservation  of  the  min- 
erals to  the  United  States.  60-185 

IX.  SPECIAL  USE  PERMITS 

The  provision  of  43  CFR,  Cum.  Supp., 
258.2  is  valid,  and,  in  the  absence  of  con- 
gressional intent  to  the  contrary,  the  is- 
suance of  special  land-use  permits  is  not 
restricted  to  cases  in  which  there  is  no 
statute  at  all  governing  the  type  of  use 
desired.  59-313 

Special-use  permits  are  not  issued  by  the 
Department  for  withdrawn  lands  not  avail- 


PUBLIC    LANDS,    IX PUBLIC    SALES,    I 


349 


able  under  the  public-land  laws  if  the  per- 
mit sought  is  for  the  development  of 
minerals.  59-467 

PUBLIC  RECORDS 

(See  also  Confidential  Information) 

A  map  required  to  be  filed  by  a  rail- 
road company  does  not  become  a  public 
record  until  its  approval  by  the  Secretary 
of  the  Interior  and  where  it  is  necessary 
to  reject  a  selection  of  a  tract  of  public 
land  for  station  grounds  under  the  act 
of  Mar.  3,  1875,  because  the  land  had  been 
patented  to  another,  a  map  cannot  be  ac- 
cepted officially  and  filed  as  evidence  of 
the  company's  use  and  occupancy  of  the 
tract  applied  for.  52-571 

Land  selected  as  an  allotment  by  a  qual- 
ified Indian  is  land  "disposed  of"  within 
the  contemplation  of  section  1  of  the  act 
of  Mar.  3,  1927  (44  Stat.  1401)  so  long  as 
the  selection  remains  of  record  and  no 
occasion  arises  to  disturb  it.  52-689 

The  fact  that  the  records  of  the  Land 
Department  show  that  a  tract  of  public 
land  is  free  from  claim  of  any  kind  is  not 
conclusive  that  the  land  has  not  been 
validly  appropriated  under  the  mining 
laws.  54-47 

Where  an  act  of  Congress  authorizing  a 
correcting  of  land  title  records  does  not 
specify  the  method  of  correction,  but 
merely  requires  that  the  records  be  so 
corrected  that  they  shall  show  title  in  the 
occupant,  and  the  purpose  of  the  act  is  in 
effect  to  divest  the  United  States  of  claim 
of  title,  a  quitclaim  deed  is  within  the 
authority  of  the  act  and  suffices.         55-479 

Subordinate  officers  of  the  Department 
having  custody  of  official  records  are  au- 
thorized by  the  act  of  Aug.  3,  1950  (64 
Stat.  402),  to  furnish  copies  of  such  rec- 
ords to  persons  outside  the  Department, 
and  to  authenticate  such  copies  when  ap- 
propriate, and  this  authority  is  not  af- 
fected by  section  1(a)  of  Reorganization 
Plan  No.  3  of  1950.  60-449 

Subordinate  officers  of  the  Department 
having  custody  of  official  records  are  sub- 
ject, in  the  exercise  of  the  authority  vested 
in  them  by  the  act  of  Aug.  3,  1950  (54 
Stat.  402),  to  the  supervision  of  the  Secre- 
tary of  the  Interior  and  to  the  pertinent 
regulations  issued  by  the  Secretary. 

60-449 
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I.  GENERALLY 

Regulations  of  Apr.  7,  1928,  offerings  at 
public  sale — section  2455,  Revised  Stat- 
utes, as  amended  (Cir.  No.  684).     52-340 

Offerings  of  Mar.  5,  1930,  at  public  sale. 
Cir.  No.  1207.  53-53 

S»le  of  public  lands  being  in  terms  for- 
bidden by  the  Executive  withdrawal  of 
Nov.  26,  1934,  isolated  and  disconnected 
tracts  thereof  may  not  be  sold  at  public 
auction  under  authority  of  section  14  of 
the  Taylor  Grazing  Act.  55-206 

The  right  to  apply  for  public  sale  of  pub- 
lic lands  as  conferred  by  section  14  of  the 
Taylor  Grazing  Act  is  not  a  right  to  such 
sale,  the  propriety  thereof  being  discretion- 
ary with  the  Secretary  of  the  Interior. 

56-296 

The  general  rule  that  the  Government  is 
not  chargeable  with  the  mistakes  or  laches 
of  its  officers  cannot  be  expanded  to  the 
point  of  allowing  the  Government,  after  a 
lapse  of  110  years,  to  alter  or  avoid  a  con- 
tract for  the  sale  of  a  specific  tract  of  pub- 
lic land  which  it  could  not  have  altered  or 
avoided  if  a  timely  disclosure  of  the  error 
had  been  made  to  the  vendees.  57-233 

The  previous  filing  of  an  application  for 
purchase  as  an  isolated  tract  (Rev.  Stat, 
sec.  2455,  as  amended;  43  U.S.C.  1171)  did 
not  create  a  "valid  claim"  so  as  to  except 
the  land  from  a  proclamation  establishing 
a  national  forest,  nor  did  it  affect  the  au- 
thority of  the  President  to  include  the  land 
in  the  national  forest;  consequently,  the 
promulgation  of  the  proclamation  pre- 
cludes favorable  action  on  the  previously 
filed  application.  59-254 

Sale  of  land  held  to  be  in  the  public  in- 
terest where  it  is  public  land  extending  into 
a  general  area  of  privately  owned  land, 
but  only  if  the  purchaser  also  buys  certain 
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additional  public  lands  in  order  to  prevent 
the  isolation  of  such  lands  by  surrounding 
privately  owned  lands.  59-525 

An  improper  application  for  a  public 
sale  under  the  Isolated  Tract  law  should 
be  rejected;  nevertheless,  it  is  legal  for 
the  manager  of  the  local  land  office  to  sell 
the  land  applied  for,  since  he  has  author- 
ity to  order  such  a  sale  on  his  own  motion. 

61-158 

Where  a  homestead  applicant  whose  ap- 
plication was  rejected  because  of  a  with- 
drawal of  the  land  applied  for  lost  an 
opportunity  to  submit  a  new  application 
after  restoration  of  the  land  before  a  con- 
flicting application  for  public  sale  was 
filed,  because  his  appeal  from  the  original 
rejection  was  mislaid  and  not  acted  upon 
for  5  years,  equity  requires  cancellation 
of  the  uncompleted  public  sale  so  as  to 
afford  the  homestead  applicant  an  oppor- 
tunity to  file  a  new  application.        61-158 

The  Secretary  of  the  Interior  has  au- 
thority to  insert  in  a  patent  issued  as  a  re- 
sult of  a  public  sale  under  the  second 
proviso  of  section  2455,  Rev.  Stat.,  as 
amended,  a  reservation  of  a  right-of-way 
for  driving  sheep  across  the  land  patented 
and  of  overnight  stopover  privileges  for 
such  sheep.  61-175 

II.  APPLICATIONS 

Public  sale  application — section  2455, 
Revised  Statutes,  as  amended — procedure 
(Cir.  No.  1350).  55-240 

The  previous  filing  of  an  application 
for  purchase  as  an  isolated  tract  (Rev. 
Stat.  2455,  as  amended;  43  U.S.C.  1171) 
did  not  create  a  "valid  claim"  so  as  to 
except  the  land  from  a  proclamation  es- 
tablishing a  national  forest,  nor  did  it 
affect  the  authority  of  the  President  to 
include  the  land  in  the  national  forest ; 
consequently,  the  promulgation  of  the 
proclamation  precludes  favorable  action 
on  the  previously  filed  application.    59-254 

Although  executed  on  form  governing 
sales  of  isolated  tracts,  application  held 
sufficient  as  an  application  for  a  moun- 
tainous tract  under  the  particular  facts 
of  the  case,  in  which  the  supporting  affi- 
davit emphasized  the  mountainous  charac- 
ter of  the  land  and  in  which  the  Land 
Office,  in  a  previous  decision,  had  charac- 


terized the  application  as  an  application 
for  a  mountainous  tract  and  had  suggested 
its  refiling.  59-525 

III.  AWARD  OF  LANDS 

Offerings  of  land  at  public  sale — section 
2455,  Revised  Statutes,  as  amended.  (Cir. 
No.  684)  55-76 

A  person  who  is  dissatisfied  with  an 
award  made  by  personnel  of  the  Bureau 
of  Land  Management  in  connection  with 
the  sale  of  an  isolated  tract,  but  who  fails 
to  take  an  appeal  from  such  action  within 
the  time  allowed  for  that  purpose  by  the 
departmental  regulations,  is  not  there- 
after in  a  position  to  object,  as  a  matter 
of  right,  to  the  award.  61-20 

The  fact  that  one  preference-right  claim- 
ant owns  substantially  more  contiguous 
acreage  than  any  other  preference-right 
claimant  does  not,  ipso  facto,  take  the  case 
outside  the  ordinary  rule  that  two  or  more 
subdivisions  in  an  isolated  tract  are  to  be 
equally  apportioned,  as  far  as  possible, 
among  competing  preference-right  claim- 
ants. 61-25 

Where  an  isolated  tract  containing  two 
or  more  subdivisions  is  disposed  of  at  a 
public  sale,  and  two  or  more  owners  of 
contiguous  lands  assert  their  preference 
rights  to  purchase  the  tract,  it  is  the  or- 
dinary rule,  prescribed  in  a  departmental 
regulation,  that  the  subdivisions  are  to  be 
apportioned  among  the  preference-right 
claimants  "so  as  to  equalize  as  nearly 
as  possible  the  tracts  they  should  be  per- 
mitted to  purchase."  61-25 

Where  the  subdivisions  in  an  isolated 
tract  that  is  to  be  apportioned  between 
two  preference-right  claimants  aggregate 
an  odd  number,  and  one  of  the  claimants 
applied  for  the  sale,  it  is  appropriate,  in 
applying  the  ordinary  rule  of  equal  appor- 
tionment as  far  as  possible,  to  allocate 
the  subdivisions  equally  between  the 
claimants  as  far  as  possible  and  then  al- 
locate the  remaining  odd  subdivision  to 
the   claimant   who  applied  for   the  sale. 

61-25 
Where  an  isolated  tract  consisting  of 
two  or  more  subdivisions  is  offered  for 
sale  and  two  or  more  owners  of  contiguous 
lands  assert  preference  rights  to  purchase 
the  tract,  and  the  preference-right  claim- 
ants are  unable  to  agree  upon  a  division 
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of  the  tract,  the  Regional  Administrator 
must  divide  the  subdivisions  equitably 
among  the  preference-right  claimants. 
He  cannot  award  the  entire  tract  to  one  of 
the  preference-right  claimants.  61-29 

Where  a  field  decision  awards  an  isolated 
tract  to  one  bidder  and  requests  him  and 
a  conflicting  bidder  to  agree  on  a  division 
of  a  second  isolated  tract,  and,  upon  the 
parties'  failure  to  reach  an  agreement,  a 
further  field  decision  is  rendered  making 
the  division  of  the  second  tract,  the  un- 
successful bidder  for  the  first  tract  has 
no  standing,  on  an  appeal  from  the  second 
decision,  to  challenge  the  award  of  the 
first  tract  in  the  earlier  decision.         61-32 

A  preference-right  claimant  for  an  iso- 
lated tract  consisting  of  one  subdivision 
offered  at  public  sale  is  not  entitled  to  a 
formal  hearing  on  the  award  of  the  tract. 

61-185 

Where  an  isolated  tract  consisting  of 
only  one  subdivision  is  offered  at  public 
sale,  and  two  preference-right  claimants 
bid  for  the  tract,  it  may  properly  be 
awarded  to  the  qualified  preference-right 
claimant  who  applied  for  the  sale.      61-185 

IV.  ISOLATED  TRACTS 

Regulations  of  Apr.  7,  1928,  offerings  at 
public  sale— Sec.  2455,  R.S.  (Cir.  No.  684 
(51  L.D.  357),  revised.)  52-340 

Disposition  of  an  application  for  the  sale 
of  an  isolated  tract  of  public  land  pur- 
suant to  section  2455,  Revised  Statutes,  as 
amended,  is  to  be  governed  by  the  condi- 
tions existing  at  the  time  the  application 
is  filed  rather  than  at  the  time  that  action 
thereupon  is  taken  by  the  Land  Depart- 
ment. 52-496 

Where  action  upon  an  application  for  the 
sale  of  an  isolated  tract  of  public  land, 
allowable  when  filed,  was  not  taken  by 
the  Land  Department  within  a  reasonable 
time,  the  applicant  acquired  equities  su- 
perior to  those  of  one  seeking  to  include  the 
land  within  an  entry  of  an  adjoining  tract 
which  would  not  have  been  subject  to  entry 
until  after  sale  of  the  tract  in  dispute  had 
not  the  delay  occurred.  52-496 

The  Secretary  of  the  Interior  has  the  dis- 
cretionary authority  under  the  act  of 
Mar.  9,  1928  (45  Stat.  253),  to  refuse  to 
consummate  the  sale  of  an  isolated  tract 


embraced  in  an  oil  and  gas  prospecting 
permit  or  application  for  permit  until  the 
premittee  or  applicant  shall  have  had  the 
opportunity  provided  by  law  to  discover 
oil  or  gas.  52-621 

Instructions  of  Mar.  5,  1930,  offerings  at 
public  sale.  Par.  15,  Cir.  No.  684  (52  L.D. 
340),  amended  (Cir.  No.  1207).  53-53 

Instructions  of  July  17,  1930,  sale  of  iso- 
lated tracts  of  surface  of  coal  lands  in 
Alabama,  act  of  May  23,  1930  (Cir.  No. 
1225).  53-148 

Instructions  of  Nov.  23,  1934,  regarding 
offerings  of  land  at  public  sale.  Instruc- 
tions of  Feb.  9,  1934  (unpublished),  re- 
vised, (Cir.  No.  684,  amended).  55-76 

Sale  of  public  lands  being  in  terms  for- 
bidden by  the  Executive  withdrawal  of 
Nov.  26,  1934,  isolated  and  disconnected 
tracts  thereof  may  not  be  sold  at  public 
auction  under  authority  of  section  14  of  the 
Taylor  Grazing  Act.  55-206 

Instructions  of  Mar.  14,  1935,  concerning 
public  sale  applications  under  sec.  2455, 
Rev.  Stat.,  as  amended  (Cir.  No.  1350). 

55-240 

An  isolated  tract  application  upon  which 
no  order  authorizing  sale  had  been  issued 
did  not  except  the  land  applied  for  from  the 
withdrawal  made  by  the  Executive  order 
of  Feb.  5,  1935.  55-425 

Land  which  was  withdrawn  in  October 
1934,  for  a  proposed  grazing  district  and 
was  included  in  a  grazing  district  estab- 
lished in  April  1935,  was  not  subject  to 
sale  under  an  isolated  tract  application 
filed  in  July  1933.  55^44 

The  laws  pertaining  both  to  the  sale  of 
abandoned  military  reservation  lands  and 
to  the  public  sale  of  isolated  tracts  author- 
ize, but  do  not  require,  the  Secretary  of 
the  Interior  to  dispose  of  any  land.      59-521 

Section  15  of  the  act  of  June  28, 1934  (48 
Stat.  1269),  provides  that  only  lands  sit- 
uated in  such  isolated  or  disconnected 
tracts  as  not  to  justify  their  inclusion  in 
any  grazing  district  established  pursuant 
to  the  act  may  be  leased  for  grazing  pur- 
poses, and  the  determination  of  this  matter 
is,  by  the  terms  of  the  act,  left  to  the  Sec- 
retary of  the  Interior.  55-580 

There  is  no  authority  under  section  2455 
of  the  Revised  Statutes  to  offer  at  public 
sale,  as  an  isolated  tract,  an  area  of  public 
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land  which  is  part  of  a  larger  tract  of 
public  land  [See,  also,  Martin  J.  Plutt  et 
al.~\  61-31 

V.  PREFERENCE  RIGHTS 

The  fact  that  one  preference-right  claim- 
ant owns  substantially  more  contiguous 
acreage  than  any  other  preference-right 
claimant  does  not,  ipso  facto,  take  the  case 
outside  the  ordinary  rule  that  two  or  more 
subdivisions  in  an  isolated  tract  are  to  be 
equally  apportioned,  as  far  as  possible, 
among  competing  preference-right  claim- 
ants. 52-25 

A  purchaser  in  possession  of  land  under 
a  contract  to  purchase  is  an  owner  within 
the  contemplation  of  section  3  of  the  act 
of  Feb.  27,  1925  (43  Stat.  1013),  which 
provides  that  erroneously  meandered  lands 
in  the  State  of  Wisconsin  may  be  divided 
among  the  owners  of  the  surrounding  or 
adjacent  tracts,  and  is,  therefore,  entitled 
to  the  preference  right  privilege  accorded 
by  section  2  of  that  act.  Boone  v.  Chiles 
(10  Pet.  177),  and  Williams  v.  United 
States  (138  U.S.  514).  53-613 

A  preference  right  at  a  public  sale  is 
properly  accorded  to  the  owner  of  a  life 
estate  on  adjoining  property  who  applies 
as  guardian  on  behalf  of  his  minor  chil- 
dren who  own  the  remainder  in  fee  in  the 
adjoining  land.  59-108 

Ownership  of  a  life  estate  in  adjoining 
land  is  not  sufficient  to  confer  upon  the 
life  tenant  a  preference  right  in  the  pur- 
chase of  land  at  a  public  sale.  59-108 

A  preference-right  claimant  for  an  iso- 
lated tract  is  not  necessarily  required  to 
submit,  prior  to  the  expiration  of  the  pe- 
riod allowed  for  the  assertion  of  preference 
rights,  proof  that  he  is  the  owner  of  con- 
tiguous land.  Such  proof  may  be  con- 
sidered if  submitted  within  a  reasonable 
time  after  the  Bureau  of  Land  Manage- 
ment calls  upon  the  claimant  for  such 
proof  or  informs  him  of  a  deficiency  in 
this  respect.  60^-395 

A  preference-right  claim  for  an  isolated 
tract  offered  at  public  sale  may  be  as- 
serted by  a  person  who  acquires  the 
ownership  of  contiguous  land  after  the 
date  of  the  sale  but  during  the  period  of 
time  allowed  for  the  assertion  of  prefer- 
ence-right claims.  60-395 


In  a  case  where  the  30-day  period  for 
the  assertion  of  preference  rights  to  pur- 
chase an  isolated  tract  was  scheduled  to 
expire  on  Oct.  22,  1950,  and  on  Oct.  19, 
1950,  an  owner  of  contiguous  land  pre- 
pared and  mailed  to  the  appropriate  land 
office  a  communication,  with  accompany- 
ing remittance,  asserting  a  preference- 
right  claim  to  purchase  the  tract,  but  such 
communication  was  not  received  by  the 
land  office  until  Oct.  23,  1950,  it  came  too 
late  to  merit  preferential  consideration  in 
connection  with  the  disposition  of  the  tract. 

61-20 

In  connection  with  the  assertion  of  a 
preference  right  to  purchase  an  isolated 
tract  of  land  offered  for  sale  by  the  Gov- 
ernment at  public  auction,  it  is  the  date 
on  which  the  appropriate  office  of  the  De- 
partment receives  the  documents  asserting 
such  preference  right,  with  accompanying 
remittance,  that  determines  whether 
timely  action  has  been  taken.  61-20 

Where  an  isolated  tract  containing  two 
or  more  subdivisions  is  disposed  of  at  a 
public  sale,  and  two  or  more  owners  of 
contiguous  lands  assert  their  preference 
rights  to  purchase  the  tract,  it  is  the  ordi- 
nary rule,  prescribed  in  a  departmental 
regulation,  that  the  subdivisions  are  to  be 
apportioned  among  the  preference-right 
claimants  "so  as  to  equalize  as  nearly  as 
possible  the  tracts  they  should  be  per- 
mitted to  purchase."  61-25 

Where  the  subdivisions  in  an  isolated 
tract  that  is  to  be  apportioned  between 
two  preference-right  claimants  aggregate 
an  odd  number,  and  one  of  the  claimants 
applied  for  the  sale,  it  is  appropriate,  in 
applying  the  ordinary  rule  of  equal  appor- 
tionment as  far  as  possible,  to  allocate  the 
subdivisions  equally  between  the  claimants 
as  far  as  possible  and  then  allocate  the  re- 
maining odd  subdivision  to  the  claimant 
who  applied  for  the  sale.  61-25 

Where  an  isolated  tract  consisting  of 
two  or  more  subdivisions  is  offered  for 
sale  and  two  or  more  owners  of  contiguous 
lands  assert  preference  rights  to  purchase 
the  tract,  and  the  preference-right  claim- 
ants are  unable  to  agree  upon  a  division 
of  the  tract,  the  Regional  Administrator 
must    divide    the    subdivisions    equitably 
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among  the  preference-right  claimants.  He 
cannot  award  the  entire  tract  to  one  of  the 
preference-right  claimants.  61-29 

Only  an  owner  of  contiguous  land  has  a 
preference  right  to  buy  an  isolated  tract  of 
public  land  offered  at  public  sale.     61-32 

So  long  as  public  land  remains  subject 
to  the  jurisdiction  of  the  Department  the 
head  of  the  Department  has  supervisory 
authority  to  consider  whether  a  person 
who  claims  a  preference  right  in  such 
land  is  actually  entitled  to  assert  such 
right.  61-32 

Where  the  owner  of  land  contiguous  to 
an  isolated  tract  of  public  land  offered  at 
public  sale  properly  asserts  a  preference 
right  to  purchase  the  land,  but  disposes 
of  the  contiguous  land  after  the  close  of 
the  period  allowed  for  the  assertion  of 
preference-right  claims  and  before  he  re- 
ceives a  final  certificate  or  patent  for  the 
isolated  tract,  he  thereby  loses  his  prefer- 
ence right  to  buy  the  isolated  tract  [See, 
also,  Martin  J.  Plutt  et  al.~\.  61-32 

A  preference-right  claimant  for  an  iso- 
lated tract  consisting  of  one  subdivision 
offered  at  public  sale  is  not  entitled  to  a 
formal  hearing  on  the  award  of  the  tract. 

61-185 

Where  the  owner  of  land  contiguous  to 
an  isolated  tract  of  public  land  offered  for 
sale  properly  asserts  a  preference  right  to 
purchase  the  land,  and  then  disposes  of  the 
contiguous  land  after  the  close  of  the 
period  allowed  for  the  assertion  of  prefer- 
ence-right claims  and  before  he  receives  a 
cash  certificate  or  patent  for  the  isolated 
tract,  he  does  not  thereby  lose  his  prefer- 
ence right  to  buy  the  isolated  tract. 

61-185 

VI.  ROUGH  OR  MOUNTAINOUS  TRACTS 

Although  executed  on  form  governing 
sales  of  isolated  tracts,  application  held 
sufficient  as  an  application  for  a  mountain- 
ous tract  under  the  particular  facts  of  the 
case,  in  which  the  supporting  affidavit 
emphasized  the  mountainous  character  of 
the  land  and  in  which  the  Land  Office,  in 
a  previous  decision,  had  characterized  the 
application  as  an  application  for  a  moun- 
tainous tract  and  had  suggested  its  refiling. 

59-525 

Where  an  application  for  the  public  sale 
of  land  under  the  second  proviso  of  sec- 


tion 2455,  Rev.  Stat,  as  amended,  is  re- 
jected for  the  reasons  that  the  land  is  not 
mountainous  or  too  rough  for  cultivation 
and  that  the  land  is  needed  for  a  sheep 
driveway  with  overnight  stopover  privi- 
leges, the  case  will  be  remanded  where  the 
evidence  in  the  record  is  inconclusive  as 
to  the  physical  character  of  the  land  and 
it  is  possible  that  the  use  of  the  land  for 
driveway  and  holdover  privileges  can  be 
preserved  by  a  reservation  in  the  patent  or 
by  amendment  of  the  application  to  ex- 
clude the  areas  most  directly  affected. 

61-175 

VII.  SALES  UNDER  SPECIAL  STATUTES 

Regulations  of  Dec.  8,  1932,  regarding 
Wisconsin  lands  erroneously  meandered. 
(Circular  No.  994,  reprint  and  revision  of 
regulations  of  Apr.  7,  1925  (51  L.D.  107).) 

54-107 

The  laws  pertaining  both  to  the  sale  of 
abandoned  military  reservation  lands  and 
to  the  public  sale  of  isolated  tracts  author- 
ize, but  do  not  require,  the  Secretary  of 
the  Interior  to  dispose  of  any  land.     59-521 

PUERTO  RICO 
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I.  GENERALLY 

Despite  the  fact  that  under  Act  No.  22 
(Puerto  Rico),  the  delinquent  taxes  are 
declared  by  the  statute  to  be  canceled  prior 
to  the  time  of  possible  flotation  of  the  bond 
issue  authorized  thereby,  a  liberal  view 
would  entail  the  conclusion  that  although 
such  action  may  be  illegal  it  could  not  have 
the  effect  of  precluding  the  issuance  of  the 
bonds,  but  at  most  would  have  the  effect 
of  continuing  the  lien  of  the  delinquent 
taxes  until  such  time  as  the  bond  proceeds 
could  be  obtained.  57-150 

While  the  invalidity  of  a  portion  of  a 
statute  will  not  necessarily  invalidate 
other  portions  thereof  which  are  separable 
from  the  invalid  part,  such  is  not  true  in 
the  case  of  the  present  statute,  the  in- 
validity of  a  portion  of  which  has  the  re- 
sult of  frustrating  the  cardinal  purposes 
for  which  the  bonds  are  to  be  issued. 

57-150 
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Commitments  cannot  be  made  beyond 
amounts  appropriated  in  the  budgets,  and 
delinquent  taxes  and  penalties  and  interest, 
if  collected  and  not  necessary  to  liquidate 
commitments  of  prior  years,  can  only  be 
counted  upon  as  cash  surpluses  allocable  to 
separate  new  supplementary  budgets  to  be 
formed  for  the  special  purpose  of  disposing 
of  such  surpluses.  57-151 

The  Legislature  of  Puerto  Rico  in  en- 
acting legislation  not  only  providing  for 
the  remission  of  delinquent  taxes  up  to 
$400,  but  also  providing  for  the  contracting 
of  an  Insular  loan  to  compensate  the 
municipalities  for  taxes  lost  to  them  be- 
cause of  the  contemplated  remission,  no 
doubt  acted  so  as  not  to  imperil  the  pay- 
ment of  outstanding  municipal  commit- 
ments against  revenues  appropriated  in 
past  municipal  budgets.  Otherwise,  the 
tax  remission  features  of  Act  No.  22  would 
quite  probably  have  violated  the  prohibi- 
tion of  the  Organic  Act  against  impair- 
ment of  contractual  obligations,  because 
of  the  numerous  outstanding  and  unpaid 
claims  against  the  general  funds  of  the 
municipalities  existing  at  the  time  of  the 
enactment  of  Act  No.  22  and  still  remaining 
unpaid.  57-151 

The  proposed  issuance  of  certain  bonds 
under  Act  No.  22  of  the  Second  Special 
Session  of  the  Fourteenth  Legislature  of 
Puerto  Rico,  approved  June  18,  1939,  prob- 
ably violates  the  equal  protection  and  uni- 
formity of  taxation  requirements  of  the 
Organic  Act  of  Puerto  Rico,  since  it  remits 
all  delinquent  property  taxes,  up  to  $400, 
for  the  fiscal  years  preceding  1938-39,  but 
makes  no  provision  for  refunding  the  taxes 
collected  for  those  years.  57-151 

Banks  acting  as  paying  agents  for  the 
payment  of  principal  and  interest  due  on 
bonds  issued  by  municipalities  of  Puerto 
Rico  are  not  "depositaries  of  the  govern- 
ment of  Porto  Rico"  within  the  meaning 
of  section  15  of  the  Organic  Act,  requiring 
the  deposit  of  security  with  the  insular 
treasurer,  since  other  provisions  of  the  Or- 
ganic Act  reflect  an  intention  to  distin- 
guish between  the  fiscal  affairs  of  the 
insular  government  and  those  of  munici- 
palities. 57-392 

Independent  instrumentalities  of  the 
Government  of  Puerto  Rico  may  be  ex- 
empted from  usual  forms  of  auditing  with- 


out violation  of  the  Organic  Act  of  Puerto 
Rico.  58-54 

Opinions  will  not  be  rendered  on  the 
constitutionality  of  a  Puerto  Rican  statute 
unless  statutory  duties  alleged  to  be  in  con- 
flict with  constitutional  limitations  are 
placed    upon    the    Executive    department. 

58-54 

The  Puerto  Rico  Water  Resources  Au- 
thority, the  Puerto  Rico  Transportation 
Authority,  the  Puerto  Rico  Communica- 
tions Authority,  and  the  Puerto  Rico  De- 
velopment Company  are  constitutionally 
valid  independent  agencies  not  parts  of 
any  executive  department  or  bureau.  58-54 

Where  the  constitutionality  of  certain 
Puerto  Rican  statutes  has  been  called  into 
question  by  the  Attorney  General  of  Puerto 
Rico  and  the  Auditor  of  Puerto  Rico,  a 
Presidential  appointee,  is  in  doubt  whether 
to  follow  the  said  statutes,  the  Secretary 
of  the  Interior  may  properly  advise  as  to 
the  constitutionality  thereof,  in  so  far  as 
they  bear  upon  the  duties  of  the  Auditor. 

58-54 

A  person  born  in  Puerto  Rico  of  native 
parents  prior  to  its  cession  by  Spain  to 
the  United  States  under  the  treaty  of  peace 
ratified  on  Apr.  11,  1899,  who  did  not 
elect  thereunder  to  remain  a  subject  of 
Spain,  became  a  citizen  of  Puerto  Rico 
under  the  provisions  of  the  Foraker  Act 
of  Apr.  12,  1900  (31  Stat.  77,  79,  48  U.S.C. 
733),  and  acquired  the  status  of  a  natural- 
ized citizen  of  the  United  States  under  the 
provisions  of  the  Jones  Law  of  Mar. 
2,  1917  (39  Stat.  951,  953,  8  U.S.C.  602, 
note).  58-135 

A  Puerto  Rican  who  has  become  a  nat- 
uralized United  States  citizen  in  the 
aforementioned  manner  (31  Stat.  77)  is 
subject  to  the  provisions  of  section  404(c) 
of  the  Nationality  Act  of  1940  (54  Stat. 
1137)  and  hence  will  lose  his  nationality 
if  he  has  resided  continuously  for  five 
years  in  any  foreign  state,  unless  he  re- 
turns to  the  United  States  before  two 
years  after  the  date  of  the  approval  of 
that  act.  58-135 

II.  GOVERNOR 

Authority  for  granting  leaves  of  absence 
to  persons  employed  in  the  Government 
of  Puerto  Rico  is  contained  in  Civil  Serv- 
ice   Rule    XXXIX,    promulgated    by    the 
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Puerto  Rico  Civil  Service  Commission 
under  the  provisions  of  section  10(11)  of 
an  act  passed  by  the  Puerto  Rico  legisla- 
ture May  11,  1931.  Since  the  supreme 
executive  power  of  Puerto  Rico  is  vested 
by  its  Organic  Act  in  the  Governor,  appli- 
cations for  leave  by  a  former  officer  of 
the  Government  of  Puerto  Rico  should  be 
presented  for  appropriate  consideration  by 
the  Governor.  57-459 

The  granting  of  vacation  leave  under 
Civil  Service  Rule  XXXIX  is  discretionary 
with  the  officers  in  whom  it  is  vested.  It 
is  not  an  inherent  right  of  an  employee. 
Such  leave  may  be  earned  at  the  rate  of 
two  and  one-half  days  ( Sundays  and  legal 
holidays  included)  for  each  month  of  em- 
ployment under  the  Insular  Government. 
An  employee  may  postpone  the  taking  of 
the  leave  and  allow  it  to  accumulate. 

57-459 
The  proviso  in  H.R.  7505,  77th  Cong., 
2d  sess.,  that  no  funds  appropriated  pur- 
suant to  the  act  shall  become  available  at 
any  time  "during  the  service  of  the  present 
Governor"  of  Puerto  Rico  is  unconstitu- 
tional because  (1)  it  constitutes  an  en- 
croachment upon  executive  power,  (2)  it 
is  a  bill  of  attainder,  and  (3)  it  violates 
due  process.  58-222 

Under  section  34  of  the  Organic  Act  of 
Mar.  2,  1917  (39  Stat.  951,  960;  48  U.S.C. 
(1946  ed.)  825)  (sec.  34  repealed  July  3, 
1950,  64  Stat.  319),  the  Governor  of  Puerto 
Rico  has  authority  to  return  to  the  Legis- 
lature with  his  objections  a  bill,  originally 
disapproved  by  him,  which  thereafter  was 
amended  and  passed  by  a  two-thirds  vote. 
In  the  present  case,  the  Governor  may 
exercise  the  same  power  through  the  use 
of  a  pocket  veto,  since  the  Legislature 
meanwhile  had  adjourned  at  the  end  of 
a  regular  session.  59-50 

III.  LEGISLATURE 

Section  9  of  the  Organic  Act  of  Puerto 
Rico,  in  providing  that  "the  statutory  laws 
of  the  United  States  not  locally  inapplica- 
ble *  *  *  shall  have  the  same  force  and 
effect  *  *  *  as  in  the  United  States",  re- 
serves paramount  power  of  legislation  to 
Congress  and  limits  the  power  of  the 
Puerto  Rican  legislature  to  the  enactment 
of  legislation  which  does  not  conflict  with 
acts  of  Congress  and  the  Constitution  of 


the  United  States,  and  from  this  it  follows 
that  where  acts  of  Congress  conflict  with 
acts  of  the  Territorial  Legislature,  the 
former  must  prevail.  54-599 

The  Cattle  Contagious  Diseases  Act  of 
Feb.  2,  1903,  authorized  the  Secretary  of 
Agriculture  to  take  measures  to  have  in- 
spected cattle  entering  United  States  ter- 
ritory from  foreign  countries  or  from  one 
State  or  Territory  to  another,  and  further 
provided  that  animals  thus  inspected  might 
be  transported  into  any  State  or  Territory 
without  further  inspection  under  other  au- 
thority. An  act  of  the  Legislature  of  Puer- 
to Rico,  approved  Apr.  23,  1931,  provided 
that  before  bovine  cattle  should  be  per- 
mitted to  enter  the  island  they  must  be 
subjected  to  a  tuberculin  test.  Held,  That 
the  act  of  the  Puerto  Rican  Legislature  is 
valid  and  enforceable  only  as  to  cattle 
which  have  not  been  certified  and  inspected 
under  authority  of  the  Secretary  of  Agri- 
culture. 54-599 

RAKER  ACT 

Electric  energy  produced  by  a  power 
plant  to  be  erected  on  the  Hetch  Hetchy 
site  by  the  city  and  county  of  San  Fran- 
cisco may  be  legally  sold  by  the  munici- 
pality to  a  privately  owned  electric  utility 
company  only  upon  condition  that  such 
power  will  be  consumed  by  the  company 
and  not  resold  or  redistributed,  since  the 
act  of  Congress  granting  the  site,  etc.  (38 
Stat.  242),  contains  a  prohibition  against 
the  grantees'  selling  or  letting  to  any  pri- 
vate corporation  the  right  to  sell  or  sublet 
the  electric  energy  sold  or  given  to  it  by 
said  grantees.  54-316 

The  authority  conferred  upon  the  Secre- 
tary of  the  Interior  by  section  4  of  the  act 
of  Dec.  19,  1913  (38  Stat.  242),  commonly 
called  the  "Raker  Act",  requiring  his  ap- 
proval of  plans  and  specifications  in  con- 
nection with  the  proposed  construction  of 
reservoirs,  dams,  power  plants,  and  kin- 
dred structures  of  permanent  character  in 
national  parks  in  the  State  of  California, 
does  not  include  authority  to  attach  to  the 
procedural  permit  a  condition  that  electric 
power  developed  at  a  dam  site  within  the 
park  shall,  upon  demand,  be  made  available 
to  the  Government,  at  cost,  for  use  in  such 
parks.  54-597 
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I.  GENERALLY 

Directions  given  for  recognition  of  the 
Missouri  Pacific  Railroad  Company  as  the 
successor  in  interest  to  the  land-grant 
rights  of  the  St.  Louis,  Iron  Mountain  and 
Southern  Railway  Company.  52-48 

A  railroad  company  may  make  a  selec- 
tion, subject  to  the  provisions  and  reserva- 
tions of  the  act  of  July  17,  1914  (38  Stat. 
509),  of  lands  valuable  for  oil  and  gas. 

52-58 

Where  the  definition  of  boundaries  is 
needed  to  give  precision  to  a  railroad  grant, 
requiring  a  survey  to  exclude  mineral 
lands,  the  cost  of  such  survey  must  be  paid 
by  the  grantee  and  the  Government  can 
withhold  patent  until  the  costs  are  paid ; 
the  provisions  of  paragraph  108  of  the  min- 
ing regulations  imposing  the  costs  of  survey 
upon  the  Government  are  inapplicable. 

52-81 

An  equitable  claim,  subject  to  allowance 
and  confirmation,  covered  by  the  act  of 
Jan.  21,  1922  (42  Stat.  358),  should  be  pre- 
sented within  the  20-day  period  preceding 
the  filing  of  the  plat  of  the  township  within 
which  the  lands  to  be  restored  are  situated, 
as  specified  by  the  regulations  of  May  1, 
1922  (49  L.D.  1).  52-191 

Where  at  the  date  of  adjustment  of  a 
railroad  grant  pursuant  to  the  act  of 
Mar.  3, 1887  (24  Stat.  556),  sections  within 
the  primary  limits  of  the  grant  were  shown 
upon  the  plat  of  survey  as  fractional  due 
to  natural  causes,  the  areas  of  the  sections 
as  then  shown  constitute  the  full  measure 
of  the  grant,  and  a  successor  in  interest  to 
the  rights  of  the  railroad  company  has  no 
basis  for  a  claim  to  tracts  subsequently 
surveyed  which  would  have  comprised  the 
balance  of  those  sections  if  originally  sur- 
veyed. 52-228 

Where  a  segregation  survey  of  a  mining 
claim  is  necessary  to  determine  the  quan- 
tity of  land  that  must  be  excluded  from  a 
section  granted  to  a  railroad  company  in 
conflict  therewith,  an  equal  division  of  the 
cost  of  the  survey  between  the  Government 


and  the  railroad  company  should  constitute 
the  rule  to  be  applied.  52-235 

Instructions  of  Jan.  9,  1928,  right  of 
land-grant  railroad  companies  to  list  less 
than  a  legal  subdivision.  Cir.  No.  1077, 
July  9,  1926  (51  L.D.  487),  supplemented 
(Cir.  No.  1139).  52-254 

Instructions  of  Apr.  12,  1928,  extension 
of  relief  to  Indians  on  railroad  grant  lands 
in  Arizona,  California,  and  New  Mexico, 
under  act  of  Mar.  10,  1928  (45  Stat.  299). 
Cir.  No.  987,  Mar.  26,  1925  (51  L.D.  79), 
revoked   (Cir.  No.  1144).  52-340 

An  answer  by  a  railroad  grantee  to  a 
charge  that  certain  tracts  are  mineral  in 
character  is  insufficient  where  it  does  not 
specifically  describe  by  aliquot  parts  of  a 
subdivision  or  by  definite  metes  and  bounds 
what  portions  of  the  tracts  it  admits  and 
what  portions  it  denies  to  be  mineral. 

52-419 

It  is  neither  the  duty  nor  is  it  within  the 
discretion  of  the  surveyor  who  is  commis- 
sioned to  make  segregation  surveys  of 
lands  within  the  primary  limits  of  a  rail- 
road grant,  to  locate  the  position  of  the 
vein  in  the  subdivision  or  decide  what 
specific  area  adjacent  to  the  outcrop  of  the 
vein  is  impressed  with  a  mineral  value. 

52-419 

The  question  as  to  whether  a  particular 
subdivision  within  the  primary  limits  of 
a  railroad  grant,  which  excepted  mineral 
lands,  is  mineral  or  nonmineral  in  whole 
or  in  part,  is  a  matter  for  judicial  deter- 
mination upon  the  record  before  him  by  the 
officer  before  whom  the  issues  are  pending 
decision,  with  the  burden  of  proof  upon  the 
railroad  grantee  to  establish  what,  if  any, 
specific  portions  of  the  subdivision  passed 
under  the  grant.  52-419 

Where,  in  the  case  of  a  lode  mining  claim 
in  partial  conflict  with  a  railroad  grant, 
discovery  is  made  of  a  vein  or  lode  on  such 
claim  without  the  boundaries  of  the  grant, 
the  presumption  is  that  the  vein  extends 
to  the  limits  of  the  location  and  the  burden 
is  upon  the  railroad  grantee  to  overcome 
the  presumption.  52-437 

A  map  required  to  be  filed  by  a  railroad 
company  does  not  become  a  public  record 
until  its  approval  by  the  Secretary  of  the 
Interior  and  where  it  is  necessary  to  re- 
ject a  selection  of  a  tract  of  public  land 
for  station  grounds  under  the  act  of  Mar. 
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3, 1875,  because  the  land  had  been  patented 
to  another,  a  map  cannot  be  accepted  offi- 
cially and  filed  as  evidence  of  the  com- 
pany's use  and  occupancy  of  the  tract 
applied  for.  52-571 

A  discovery  of  mineral  upon  certain  sub- 
divisions of  a  placer  claim  located  within 
the  primary  limits  of  a  railroad  grant  can- 
not defeat  the  grant  as  to  the  subdivisions 
within  such  claim  found  to  be  nonmineral 
in  character.  52-574 

A  subsequent  appointment  of  an  agent 
to  select  public  lands  for  a  State  by  the 
governor  of  the  State  and  ratification  of 
the  acts  previously  performed  by  such 
agent  relate  back  and  are  equivalent  to  a 
prior  authority  with  reference  to  selections 
made  by  the  agent  prior  to  his  appoint- 
ment, and  such  selections  are  effective  to 
defeat  intervening  selections  made  on  be- 
half of  another  or  others.  52-730 

The  term  "erroneously  allowed"  as  used 
in  the  act  of  June  16,  1880  (21  Stat.  287) 
has  reference  solely  to  erroneous  action 
on  the  part  of  the  Government,  and  fur- 
nishes no  authority  for  repayment  where 
a  railroad  selection  list  was  canceled  on 
relinquishment  filed  by  the  company  after 
it  was  ascertained  that  the  lands  were  not 
of  the  character  represented  at  the  date 
the  lists  were  tendered  to  the  district  land 
office.  53-46 

Land  within  a  right-of-way  grant  for 
terminal  purposes  that  has  not  been  re- 
linquished or  forfeited  is  not  public  land, 
and  cannot,  therefore,  be  selected  as  a 
trade  and  manufacturing  site  under  sec- 
tion 10  of  the  act  of  May  14,  1898  (30  Stat. 
409,413).  53-65 

Neither  the  act  of  July  27,  1866  (14 
Stat.  292)  nor  the  act  of  Mar.  3,  1871  (16 
Stat.  573)  authorizes  the  Secretary  of  the 
Interior  to  withdraw  unselected  lands 
within  the  indemnity  limits  of  the  grant 
to  the  Southern  Pacific  Railroad  Company 
for  the  sole  and  exclusive  purpose  of  satis- 
fying the  deficiency  in  the  grant  to  the 
exclusion  of  persons  desiring  to  acquire 
them  under  the  homestead  and  other 
public-land  laws,  notwithstanding  that  the 
deficiency  has  been  ascertained  and  is 
recognized.  United  States  v.  Northern 
Pacific  Railway  Company   (256  U.S.  51), 


distinguished;  Southern  Pacific  Railroad 
Company  v.  Bell   (183  U.S.  675),  applied. 

53-211 

The  excepting  clause  in  section  37  of  the 
leasing  act  differs  essentially  from  the 
excepting  clauses  in  grants  of  lands  to 
railroad  companies  in  that  the  former 
saves  valid  claims  existent  at  the  date  of 
the  act  so  long  as  they  are  maintained  in 
compliance  with  the  laws  under  which 
they  are  initiated  while  the  latter  ex- 
cluded the  excepted  lands  effectually  and 
completely  from  the  grants.  53-214 

The  eastern  terminus  of  the  grant  of 
July  2,  1864  (13  Stat.  365)  to  the  North- 
ern Pacific  Railroad  Company  was  defi- 
nitely and  finally  fixed  at  Ashland,  Wis- 
consin, and  consequently  the  railroad  com- 
pany may  select  lands  in  that  State  in 
accordance  with  the  terms  of  the  adjust- 
ment act  of  July  1,  1898  (30  Stat.  597). 

53-242 

Where  a  railroad  selection  for  lands 
in  place  was  rejected  on  default  of  the 
selector  on  an  unrefuted  charge  that  the 
lands  were  mineral  in  character  at  the 
time  that  the  selection  list  was  filed  and 
a  stock-raising  homestead  entry  was  al- 
lowed to  intervene,  a  readjudication  of  the 
question  as  to  the  character  of  the  land 
cannot  be  had  while  the  entry  remains 
intact.  53-264 

Service  of  notice  by  a  railroad  company 
upon  an  entryman  of  intention  to  enter  an 
appeal  to  the  rejection  of  the  company's 
selection  list  does  not  constitute  a  contest 
against  the  entry.  53-265 

The  occupancy  of  the  Walapai  Indians 
on  lands  in  Arizona  granted  to  the  Atlantic 
and  Pacific  Railroad  Company  by  the  act 
of  July  27, 1866  (14  Stat.  292),  having  been 
extinguished  by  their  removal  to  other 
lands  reserved  for  them  by  Congress  prior 
to  the  date  of  the  grant,  the  grant  attached 
free  from  any  claim  based  on  Indian  oc- 
cupancy, and  the  subsequent  reservation 
created  for  their  benefit  after  the  definite 
location  of  the  road  had  been  fixed  em- 
bracing lands  within  the  grant  did  not 
affect  the  rights  of  the  railroad  company. 

53-482 

The  Land  Department  may  accept  a 
qualified  relinquishment  of  a  railroad 
right-of-way  grant  and  leave  for  future 
judicial  determination  questions  as  to  its 
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rights  thereunder  as  against  a  patentee  or 
other  claimant  under  the  public-land  laws, 
where  the  railroad  company  declines  to 
tender  an  unqualified  relinquishment,  in- 
cluding the  portion  of  the  former  grant 
to  the  extent  of  the  overlap  covered  by 
the  right-of-way  subsequently  applied  for 
and  upon  which  its  line  has  actually  been 
constructed,  on  the  ground  that  its  rights 
would  be  prejudiced  thereby. 

53-527 

Where  a  prior  railroad  right-of-way 
grant,  which  is  in  part  overlapped  by  the 
constructed  line  of  road  of  the  grantee's 
successor  in  interest,  is  relinquished,  the 
relinquishment  does  not  impair  any  rights 
of  the  successor  company  acquired  through 
actual  construction  of  its  road  as  to  the 
lands  in  conflict.  53-527 

Instructions  of  Feb.  5,  1932,  small  hold- 
ing claims;  railroad  grant;  act  of  Apr. 
28,  1904  (33  Stat.  556).  Cir.  No.  522  (45 
L.D.  617),  modified.  53-592 

Under  section  9  of  the  act  of  June  25, 
1929  (46  Stat.  41),  it  is  provided:  That 
the  Secretary  of  the  Interior  is  hereby  di- 
rected to  withhold  his  approval  of  the 
adjustment  of  the  Northern  Pacific  land 
grants  under  the  Act  of  July  2,  1864,  and 
the  joint  resolution  of  May  31,  1870,  and 
other  Acts  relating  thereto ;  and  he  is  also 
hereby  directed  to  withhold  the  issuance 
of  any  further  patents  and  muniments  of 
title  under  said  Act  and  the  said  resolu- 
tion, or  any  legislative  enactments  supple- 
mental thereto,  or  connected  therewith, 
until  the  suit  or  suits  contemplated  by 
this  Act  shall  have  been  finally  deter- 
mined :  Held,  That  in  the  light  afforded  by 
the  legislative  history  of  the  Northern 
Pacific  land  grants,  and  in  view  of  pend- 
ing litigation  in  the  courts,  said  section 
must  be  interpreted  as  requiring  the  Sec- 
retary of  the  Interior  to  withhold  all 
patents  for  lieu  lands  otherwise  issuable 
to  the  Northern  Pacific  Railway  Company 
under  the  provisions  of  the  act  of  Mar.  2, 
1899  (30  Stat.  993),  until  the  determina- 
tion of  the  litigation  authorized  in  the 
1929  act.  54-588 

A  proviso  to  section  2  of  the  act  of  Feb. 
8,  1887  (24  Stat.  391),  granting  to  the 
New  Orleans  Pacific  Railway  Company 
lands  for  a  right-of-way,  excepted  from 
the  grant  and  made  subject  to  entry  under 


the  public  land  laws  "lands  occupied  by 
actual  settlers  at  the  date  of  the  definite 
location  of  the  said  road  and  still  remain- 
ing in  the  possession  of  their  heirs  or 
assigns."  Held,  That  in  order  to  be  en- 
titled to  the  benefit  of  said  proviso  the 
claimant  must  show  unbroken  occupation 
of  the  land  on  the  part  of  the  settler,  his 
heirs  and  assigns,  and  that  all  the  occu- 
pants had  been  otherwise  qualified  to  make 
homestead  entry.  55-4 

In  determining  whether  lands  within 
school  grants  are  known  mineral  lands 
the  same  test  is  applicable  as  that  applied 
to  lands  in  railroad  grants,  Congress 
clearly  having  intended  to  dispose  of  all 
mineral  lands  in  only  one  way,  namely, 
under  the  mining  laws,  (Cited,  Mining 
Company  v.  Consolidated  Mining  Company, 
102  U.S.  167 ;  Deffeback  v.  Hawke,  115  U.S. 
392.)  The  fact  that  railroad  grants  ex- 
cept mineral  lands  expressly  whereas 
school  grants  except  them  only  by  infer- 
ence strengthens  rather  than  weakens  the 
argument  that  the  same  test  is  properly 
applicable  in  both  classes  of  cases,  for  the 
existence  of  the  express  exception  in  the 
one  was  one  of  the  important  factors 
which  led  the  Supreme  Court  to  infer  the 
existence  of  the  same  exception  in  the 
other.  55-533 

Land  patented  under  a  grant  to  a  rail- 
road company  is  not  subject  to  location 
under  the  mining  law,  and  where  more 
than  six  years  have  elapsed  from  the  date 
of  patent,  the  patent  is  immune  from 
attack  by  the  United  States  in  the  ab- 
sence of  fraud  in  its  procurement,  and 
a  locator  under  the  mining  law  of  part 
of  such  land  who  also  holds  the  title  of 
the  railroad  will  not  be  permitted  to  re- 
convey  such  title  to  the  United  States  for 
the  purpose  of  having  such  part  included 
in  a  mineral  patent  to  his  location.      56-67 

The  rights  of  a  railroad  company  can- 
not be  qualified  or  restricted  by  any  stipu- 
lation for  reservations  other  than  those 
authorized  by  the  law  existing  at  the  time 
the  company  had  marked  the  ground  and 
improved  it  for  station  ground  purposes. 
Upon  approval  of  the  map  of  definite  loca- 
tion of  a  right-of-way,  under  the  act  of 
Mar.  3,  1875,  the  right  of  the  company 
relates  back  to  the  date  of  the  filing  of 
the  map,  or  if  the  date  of  construction  was 
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before,  to  the  date  of  construction.  The 
proviso  to  the  act  of  Aug.  30, 1890  (26  Stat. 
391),  applies  to  rights-of-way  acquired 
under  the  act  of  Mar.  3,  1875.  The  rights 
of  the  United  States  are  adequately  safe- 
guarded by  approving  the  map  of  right-of- 
way  in  the  usual  form  as  subject  to  valid 
existing  rights  with  reservation  under  the 
proviso  of  the  act  of  Aug.  30,  1890,  for 
rights-of-way  for  ditches  and  canals  con- 
structed by  authority  of  the  United  States, 
and  no  stipulation  for  such  a  reservation 
from  the  railroad  grantee  is  necessary. 

56-197 

Under  section  1  of  the  act  of  Mar.  3, 1875 
(18  Stat.  482),  a  right-of-way  for  a  rail- 
road or  for  station  grounds  claimed  by  a 
railroad  company  which  has  filed  due  proof 
of  its  incorporation  and  organization  may 
be  fixed  by  the  actual  construction  of  the 
road  or  by  the  use  of  the  station  grounds 
for  the  purposes  indicated.  Actual  use  and 
improvement  of  a  tract  for  station  ground 
purposes  is  unmistakable  evidence  of  ap- 
propriation to  the  extent  of  20  acres  ap- 
plied for.  If  at  the  date  of  a  withdrawal 
for  reclamation  purposes,  the  boundaries 
claimed  as  station  grounds  were  plainly 
marked  on  the  ground  used  and  improved 
for  such  purposes,  the  railroad  company 
secured  a  vested  right  unaffected  by  the 
withdrawal.  56-197 

A  right-of-way  through  the  public  do- 
main granted  to  a  railroad  by  Congress 
may  be  used  only  and  exclusively  for  rail- 
road purposes,  irrespective  of  whether  the 
use  of  a  portion  of  the  right-of-way  for 
other  purposes  interferes  with  the  con- 
tinued operation  of  the  railroad.       56-206 

Only  such  interest  in  the  right-of-way 
was  vested  in  the  grantee  as  may  be  es- 
sential to  the  continued  use  and  enjoyment 
of  the  land  for  the  purpose  specified  in 
the  grant.  56-206 

Under  the  Granting  Act  of  Mar.  3,  1875 
(18  Stat.  482),  the  Great  Northern  Rail- 
way Company  acquired  neither  the  right 
to  use  any  portion  of  its  right-of-way  for 
the  purpose  of  drilling  for  and  removing 
subsurface  oil  nor  any  title  or  interest  in 
or  to  such  oil.  56-206 

In  connection  with  an  application  for 
exchange  under  section  8  of  the  act  of 
June  28,  1934  (48  Stat.  1269),  the  State 
of  Wyoming  tendered  a  quitclaim  deed  to 


a  portion  of  school  Sec.  36,  subject  to  the 
right-of-way  of  the  Union  Pacific  Railroad 
Company  over  the  land  and  to  a  reserva- 
tion to  itself,  its  successors  and  assigns, 
of  all  minerals  and  mineral  rights  in  the 
premises  described  in  the  deed  with  the 
right  to  prospect  for,  mine  and  remove  the 
same.  The  State  acquired  the  land  either 
under  its  grant  in  the  enabling  act  of 
July  10,  1890  (26  Stat.  222),  if  not  known 
to  be  mineral  at  the  date  of  said  act,  or 
under  the  act  of  Jan.  25,  1927  (44  Stat. 
1026),  if  known  to  be  mineral  at  the  first- 
mentioned  date.  The  right-of-way  was 
granted  in  1869  under  the  land  grant  to  the 
Northern  Pacific  Railroad  Company  of 
July  1,  1862  (12  Stat.  489).  The  State 
in  its  application  disclaimed  any  interest 
in  any  minerals  that  might  be  in  the  right- 
of-way.  Nevertheless,  the  Commissioner 
of  the  General  Land  Office  as  a  condition 
to  the  acceptance  of  the  deed  required 
the  State  to  file  a  quitclaim  deed  to  the 
minerals  within  the  right-of-way. 

Held:  (1)  That  the  State  took  title 
under  its  grant  subject  to  the  right-of-way. 
(2)  That  the  estate  of  the  railroad  was  a 
limited  fee  on  the  implied  condition  of 
reverter  in  the  event  the  company  ceases 
to  use  or  retain  the  land  for  the  purposes 
for  which  it  was  granted.  E.  A.  Crandall, 
43  L.D.  556;  Northern  Pacific  Railway 
Company  v.  Toivnsend,  190  U.S.  267,  cited 
and  applied.  Great  Northern  Railway 
Company  v.  United  States,  315  U.S.  262, 
distinguished.  (3)  That  if  the  State  ac- 
quired the  land  under  the  act  of  July  10, 
1890,  its  deed  of  the  land  conveyed  no 
right,  title  or  interest  in  the  right-of-way, 
but,  if  on  the  other  hand  the  State  ac- 
quired the  land  under  the  act  of  Jan.  25, 
1927,  certain  provisions  of  subsection  (c) 
thereof  as  amended  by  the  act  of  May  2, 
1932  (47  Stat.  140),  might  mean  that  the 
grant  would  take  effect  upon  the  railroad 
right-of-way  extinguished  by  forfeiture  or 
abandonment  were  it  not  for  the  provisions 
of  the  act  of  Mar.  8,  1922  (42  Stat.  414). 
(4)  That  so  far  as  the  question  as  to  whom 
the  land  is  to  go  upon  extinguishment  of 
the  right-of-way  is  concerned,  the  act  of 
1927  is  general,  whereas  the  act  of  1922 
is  special  relating  only  to  the  extinguish- 
ment of  rights-of-way ;  that  the  act  of  1927 
does  not  purport  to  repeal  the  act  of  1922 
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and  there  is  no  inconsistency  between  the 
two  acts  and,  therefore,  the  act  of  1927 
will  not  be  construed  as  repealing  the  act 
of  1922.  United  States  v.  Nix,  189  U.S. 
199;  Ex  parte  United  States,  226  U.S. 
420;  Rodgers  v.  United  States,  185  U.S. 
83;  Washington  v.  Miller,  235  U.S.  422, 
cited  and  applied.  (5)  That  as  the  act  of 
1922  provides  for  the  vesting  of  title  in 
the  land  in  the  right-of-way  to  the  person, 
etc.  who  holds  the  title  to  the  land  crossed 
by  the  right-of-way  at  the  time  of  its  ex- 
tinguishment with  reservation  of  mineral 
to  the  United  States,  the  State  would  ac- 
quire no  interest  in  the  right-of-way  under 
the  act  of  1927;  that  what  interest  it 
would  acquire  would  be  only  under  the 
act  of  1922;  but  since  the  State  by  its 
deed  to  the  United  States  divests  itself 
of  the  land  crossed  by  the  right-of-way, 
the  State  could  not  acquire  any  interest 
therein  under  the  act  of  1922.  (6)  That 
the  State  has  no  present  interest  in  the 
right-of-way  and  after  the  proffered  deed 
is  accepted  it  will  not  be  able  to  acquire 
any  interest  therein  under  the  act  of  1922 
in  the  future.  (7)  That  as  the  deed  con- 
veys the  land  subject  to  the  right-of-way 
and  as  the  disposition  of  the  land  and  min- 
erals therein  upon  extinguishment  of  the 
right-of-way  is  governed  by  the  act  of 
Mar.  8,  1922,  it  is  not  so  ambiguous  in 
form  as  to  cast  any  cloud  on  the  title  of 
the  United  States  as  to  any  minerals  in 
the  right-of-way,  and  a  deed  quitclaiming 
such  minerals  will  not  be  required.     58-128 

The  right-of-way  granted  to  the  North- 
ern Pacific  Railroad  Company  by  section 
2  of  the  act  of  July  2,  1864  (13  Stat.  365), 
is  a  limited  fee  upon  an  implied  condition 
of  reverter.  Section  3  of  that  act  which 
conveyed  an  absolute  fee  in  the  odd-num- 
bered sections  which  it  granted  does  not 
apply  to  the  segments  of  the  right-of-way 
over  odd-numbered  sections.  The  right- 
of-way  grant  is  for  railroad  purposes  only. 
It  conveyed  no  interest  in  the  underlying 
minerals  since  their  extraction  is  not  es- 
sential for  such  purposes.  Nor  is  it  mate- 
rial that  a  proposed  use  for  other  than 
railroad  purposes  will  not  interfere  with 
the  continued  operation   of  the  railroad. 

58-160 

Lands  released  under  the  Transporta- 
tion Act  of  1940   (54  Stat.  954)   are  "re- 


stored" lands,  which  are  available  neither 
for  disposal  nor  for  classification  until 
appropriate  indication  of  such  availability 
shall  have  been  given  by  the  Government 
and  notation  of  restoration  shall  have  been 
made  on  the  records.  Action  looking  to 
the  disposal  of  such  lands  will  not  be  taken 
pending  congressional  action  on  legisla- 
tion recommended  by  the  Department  to 
fix  their  status.  58-557 

The  language  of  section  321(b)  of  the 
Transportation  Act  of  1940  (54  Stat.  954), 
which  permits  the  Secretary  of  the  Inte- 
rior to  issue  patents  confirming  the  title  to 
such  lands  as  he  shall  find  have  been  sold 
to  an  innocent  purchaser  for  value,  indi- 
cates the  intent  of  Congress  to  insure  the 
survival  of  some  rights  to  railroad  grant 
lands  but  it  does  not  authorize  the  Secre- 
tary to  issue  patents  in  instances  where 
the  right  does  not  exist  irrespective  of  this 
statute.  58-577 

A  congressional  grant  to  a  railroad 
company  of  the  odd-numbered  sections  on 
either  side  of  a  railroad  to  be  built  con- 
stitutes an  offer  which  ripens  into  a  con- 
tract when  the  railroad  company  indicates 
its  acceptance  by  filing  a  map  of  location 
showing  the  route  of  the  road  and  on  lo- 
cation of  the  road  the  company  acquires 
an  estate  in  the  specifically  granted  place 
lands  which  relates  back  to  the  date  of 
the  granting  act.  58-578 

Purchasers  of  land  are  charged  with 
notice  of  all  defects  in  title  indicated  by 
the  recitals  in  the  deeds  in  the  chain  of 
title.  58-579 

In  the  absence  of  legislative  or  judicial 
recognition  of  a  claimant  as  a  successor 
of  the  grantee,  the  Department  issues 
patents  to  the  grantee  even  though  the 
grantee  has  assigned  its  rights  to  another. 

58-591 

The  railroad  land  grants  confer  upon 
this  Department  no  jurisdiction  to  deter- 
mine the  rights  of  persons  asserting  claims 
to  granted  land  under  contracts  with  the 
grantee.  58-591 

The  act  of  June  22, 1874  (18  Stat.  194) ,  is 
an  additional  grant  conditioned  upon  the 
relinquishment  of  a  portion  of  the  original 
grant  and  the  exercise  of  the  right  to  select 
other  land  in  lieu  thereof.  58-596 

The  act  of  June  22,  1874  (18  Stat.  194), 
which  gave  the  land-grant  railroad  com- 
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panies  an  option  to  relinquish  or  reconvey 
to  the  United  States  lands  included  within 
the  grant  and  in  the  possession  of  settlers 
whose  rights  arose  subsequent  to  the  rights 
of  the  railroad  company  and  to  select  in  lieu 
thereof  other  land  within  the  limits  of  the 
grant,  is  a  grant  of  land  in  aid  of  the  con- 
struction of  a  railroad  the  same  as  the 
original  granting  act.  58-596 

Under  the  departmental  regulations  of 
Dec.  10,  1941  (43  CFR,  1944  Cum.  Supp., 
273.68-273.74),  a  railroad  company  assert- 
ing a  right  to  patent  on  the  ground  that 
the  land  for  which  patent  is  sought  was 
excepted  from  a  release  filed  pursuant  to 
section  321(b)  of  the  Transportation  Act 
of  1940  (54  Stat.  292),  under  the  innocent 
purchaser  provision  of  the  saving  clause  of 
this  section,  must  show  conclusively  that 
the  alleged  purchaser  is  entitled  to  the 
estate  transferred  by  the  patent.       58-597 

The  act  of  Apr.  28,  1904  (33  Stat.  556), 
which  gave  the  Santa  Fe  Pacific  Railroad 
Company,  as  successor  of  the  Atlantic  and 
Pacific  Railroad  Company,  an  option  to  re- 
linquish or  reconvey  to  the  United  States, 
at  the  request  of  the  Secretary  of  the  In- 
terior, land  granted  to  it  in  aid  of  the 
construction  of  a  railroad  and  to  select  in 
lieu  thereof  other  vacant  public  land  of 
equal  quality  in  the  Territory  of  New 
Mexico,  is  a  grant  of  land  in  aid  of  the 
construction  of  a  railroad.  58-601 

The  Santa  Fe  Pacific  Railroad  Com- 
pany's release  of  all  claims  under  any  act 
of  Congress  to  Santa  Fe  Pacific  Railroad 
Company  or  any  predecessor  in  interest,  in 
aid  of  the  construction  of  a  railroad,  filed 
pursuant  to  section  321(b)  of  the  Trans- 
portation Act  of  1940  (54  Stat.  954),  in- 
cludes a  claim,  arising  under  the  act  of 
Apr.  28,  1904  (33  Stat.  556),  to  land  to  be 
selected  in  lieu  of  land  acquired  under  the 
original  grant  of  July  27,  1866  (14  Stat. 
292),  and  such  claim  is  extinguished  by  the 
filing  of  such  release.  58-602 

The  saving  clause  of  section  321(b)  of 
the  Transportation  Act  of  1940  (54  Stat. 
954),  authorizes  the  exception  from  the 
release  of  claims  under  the  land  grants  of 
patented  lands,  lands  sold  to  innocent  pur- 
chasers for  value  and  lands  selected  and 
the  selection  fully  and  finally  approved  by 


the  Secretary  of  the  Interior  to  the  extent 
that  the  issuance  of  patent  may  be  author- 
ized by  law.  58-602 

Under  the  departmental  regulations  of 
Dec.  10,  1941,  a  railroad  asserting  a  right 
to  patent  on  the  ground  that  the  land  for 
which  patent  is  sought  was  excepted  from 
a  release  filed  pursuant  to  section  321(b) 
of  the  Transportation  Act  of  1940,  under 
the  innocent  purchaser  provision  of  the 
saving  clause  of  this  section,  must  show 
conclusively  that  the  alleged  purchaser  is 
entitled  to  the  estate  transferred  by  the 
patent.  58-602 

The  owner  of  the  vested  moiety  of  the 
constructed  railroad  is  eligible,  under  sec- 
tion 5  of  the  act  of  Mar.  3,  1887  (24  Stat. 
556,  557;  43  U.S.C.  898),  to  purchase  from 
the  United  States  the  revested  forfeited 
moiety  in  the  conflicting  place  grant. 
Where  one  applicant  claims  to  own  the 
constructed  railroad's  moiety  through  a 
record  chain  of  conveyances  and  another 
applicant  claims  to  own  that  moiety  by 
adverse  possession,  the  question  of  such 
ownership  being  then  pending  in  the  courts, 
neither  person  has  established  that  he  is 
the  owner  of  the  privately  owned  moiety 
and  thus  eligible  to  purchase  the  Govern- 
ment's moiety  under  section  5  of  the  1887 
act.  In  the  circumstances  of  this  case,  it  is 
unnecessary  now  to  determine  whether  a 
person  acquiring  the  title  to  the  privately 
owned  moiety  by  adverse  possession  is  an 
eligible  purchaser  under  section  5  of  the 
1887  act.  59-435 

Where  place  grants  of  two  or  more  rail- 
roads under  the  same  statute  are  in  con- 
flict, each  company  would  receive  an  equal 
undivided  moiety  to  the  conflicting  lands. 
Upon  forfeiture  of  one  railroad's  grant,  its 
undivided  moiety  revested  in  the  United 
States.  59-^35 

Lands  which  were  within  the  primary 
limits  of  the  grant  to  the  Northern  Pacific 
Railroad  Company  and  were  released  by 
the  company  to  the  United  States  pursuant 
to  the  act  of  Sept.  18,  1940  (54  Stat.  954; 
49  U.S.C,  1946  ed.,  65),  are  not  subject  to 
entry  under  the  homestead  laws  in  the  ab- 
sence of  a  determination  by  the  Congress 
or  the  Department  as  to  when  and  how  such 
restored  lands  shall  be  opened  for  disposal. 

60-194 
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II.  INDEMNITY  SELECTIONS 

A  railroad  company  may  make  a  selec- 
tion, subject  to  the  provisions  and  reserva- 
tions of  the  act  of  July  17,  1914  (38  Stat. 
509),  of  lands  valuable  for  oil  and  gas. 

52-58 

A  grant  to  a  railroad  company  to  take 
indemnity  lands  in  lieu  of  lands  lost  in 
place,  constitutes  such  an  equitable  claim, 
where  it  is  ascertained  that  the  lands  avail- 
able for  selection  are  insufficient  to  satisfy 
the  losses,  as  to  entitle  the  selector  to  be  in- 
cluded within  the  preferred  classes  men- 
tioned in  the  act  of  Jan.  21,  1922  (42  Stat. 
358).  52-191 

An  equitable  claim,  subject  to  allow- 
ance and  confirmation,  covered  by  the  act 
of  Jan.  21,  1922  (42  Stat.  358),  should  be 
presented  within  the  20-day  period  pre- 
ceding the  filing  of  the  plat  of  the  town- 
ship within  which  the  lands  to  be  restored 
are  situated,  as  specified  by  the  regula- 
tions of  May  1, 1922  (49  L.D.  1.) .       52-191 

For  purposes  of  adjustment  the  grant  to 
the  Atlantic  and  Pacific  Railroad  Company 
became  by  operation  of  law  separated  into 
two  distinct  grants,  one  as  the  eastern  di- 
vision, the  other  as  the  western  division, 
and  indemnity  for  losses  in  the  former  di- 
vision cannot  be  satisfied  by  selections 
within  the  limits  opposite  the  constructed 
portion  in  the  latter  division.  53-259 

Instructions  of  Feb.  5,  1932,  small 
holding  claims;  railroad  grant;  act  of 
Apr.  28,  1904  (33  Stat.  556),  Cir.  No. 
522  (45  L.D.  617),  modified.  53-592 

Under  the  provisions  of  the  act  of  Feb. 
26,  1895  (28  Stat.  683),  a  section  of  land 
in  Montana  was  classified  in  April  1901  by 
the  Board  of  Mineral  Commissioners  as 
nonmineral  and  the  classification  approved 
by  the  Secretary  on  July  23,  1902.  Nov. 
26,  1920,  the  Northern  Pacific  Railway 
Company  filed  an  idemnity  selection  for  the 
land  under  its  grant,  which  was  approved. 
The  section  is  within  the  purview  of  the 
act  of  June  25,  1929  (46  Stat.  41),  which 
declared  a  forfeiture  of  the  rights  claimed 
by  the  railroad  to  certain  lands  within  its 
indemnity  limits  and  directed  proceedings 
in  the  courts  looking  to  the  adjustment  of 
the  railroad  rights.  Patent  to  the  selec- 
tion was  withheld  in  conformity  with  said 
act   to  await  final  determination   of   the 


suit  under  the  act  pending  between  the 
United  States  and  the  railroad,  in  which 
the  section  in  question  was  involved.  The 
section  was  included  within  the  boundaries 
of  a  national  forest  on  Oct.  3,  1905.  A 
mineral  application  for  the  land  was  filed 
Sept.  27,  1934,  based  upon  a  location 
made  Apr.  24,  1929.  Held:  (1)  That  un- 
der the  settled  rule  that  the  mineral 
character  of  land  claimed  under  a  railroad 
grant  may  be  determined  by  the  Depart- 
ment at  any  time  prior  to  the  issue  of  a 
patent  for  the  land,  that  the  Department 
was  not  precluded  from  canceling  the  se- 
lection for  the  reason  that  the  land  was 
mineral  in  character  although  the  selector 
had  complied  with  all  the  conditions  prec- 
edent resting  upon  him.  (2)  That  the  in- 
clusion of  the  land  in  the  pending  suit  did 
not  suspend  the  jurisdiction  of  the  Depart- 
ment to  determine  whether  the  land  was 
mineral  in  character.  (3)  That  by  the 
force  of  the  presumption  created  by  the 
statute  upon  approval  of  the  mineral  classi- 
fication, the  land  must  be  regarded  as  non- 
mineral  to  which  the  rights  of  the  rail- 
road attached  under  its  grants,  unless  the 
classification  was  shown  to  be  fraudulent. 
(4)  That  the  selection  should  have  been 
rejected  for  the  reason  that  the  right  of 
the  railroad  grantee  to  the  land  was  for- 
feited by  the  act  of  June  25,  1920,  and  not 
because  of  its  mineral  character.     56-201 

Where  at  the  time  of  the  withdrawal  of 
Nov.  26,  1934,  by  E.O.  No.  6910  the  lands 
within  the  indemnity  limits  of  the  grant  to 
the  Santa  Fe  Railroad  Company  were 
known  to  be  insufficient  to  satisfy  the 
losses  of  the  grantee  in  lands  in  the  place 
limits  of  the  grant,  the  withdrawal  did  not 
affect  the  right  of  selection  of  such  lands 
by  the  company  and  no  classification  of 
the  land  is  necessary  under  section  7  of 
the  Taylor  Grazing  Act,  as  amended,  in 
order  to  invest  the  company  with  the  right 
of  selection  and,  furthermore,  the  estab- 
lishment of  a  grazing  district  including 
such  land  does  not  in  any  manner  affect 
such  right  of  selection.  56-376 

A  grantee  railroad  company's  release  of 
all  claims  under  a  railroad  land  grant  ex- 
tinguishes the  company's  unexercised  right 
to  select  indemnity  land.  58-578 

A  railroad  company  acquires  no  title  to 
indemnity  lands  prior  to  the  exercise  of 
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its  right  of  selection  and  a  purported  sale 
of  unselected  land  within  the  indemnity 
limits  of  a  railroad  land  grant  is  without 
effect  except  as  it  may  operate  as  a  con- 
tract to  convey  or  an  assignment  of  the 
benefits  which  will  accrue  when  the  right 
to  select  has  been  exercised.  58-578 

Although  under  the  doctrine  of  the 
Northern  Pacific  Cases,  ( U.S.  v.  Northern 
Pacific  Ry.  Co.,  256  U.S.  51 ;  311  U.S.  317), 
the  United  States  is  precluded  from  depriv- 
ing a  railroad  company  of  its  right  to  in- 
demnity lands  by  appropriating  such  lands 
for  public  purposes  when  losses  in  the 
place  lands  exceed  the  available  indemnity 
lands,  the  railroad  company  acquires  no 
title  to  indemnity  lands  in  the  absence  of 
selection.  58-578 

The  right  to  select  indemnity  land  to 
the  nature  of  a  grant  of  power  dependent 
upon  a  future  contingency  which  attaches 
to  no  specific  lands  until  it  is  exercised. 

58-578 

The  right  to  select  indemnity  land  to 
replace  losses  in  the  place  lands  becomes 
an  estate  in  land  only  when  losses  in  the 
place  lands  have  been  ascertained  and  the 
right  to  select  has  been  exercised.    58-578 

The  selection  of  indemnity  land  identi- 
fies the  specific  sections  of  land  to  which 
the  rights  of  the  railroad  company  attach, 
but  because  specific  sections  of  land  do  not 
exist  before  survey,  indemnity  lands  can- 
not be  identified  prior  to  survey.     58-578 

A  railroad  company  acquires  no  title  to 
indemnity  land  under  a  railroad  land 
grant  prior  to  the  exercise  of  its  right  of 
selection  and  a  purported  sale  of  unselected 
land  within  the  indemnity  limits  of  the 
grant  is  ineffective.  58-588 

A  transfer  of  a  railroad  company's  right 
to  unselected  indemnity  lands  is  not  a  sale 
of  land  within  the  meaning  of  the  saving 
clause  of  section  321(b)  of  the  Transpor- 
tation Act  of  1940  (54  Stat.  954)  so  that 
patent  may  be  issued  for  the  benefit  of  an 
innocent  purchaser  for  value.  58-588 

A  railroad  land  grant  confers  no  right  to 
specific  lands  within  the  indemnity  lands 
until  the  grantee's  right  of  selection  has 
been  exercised.  Title  to  indemnity  land 
vests  when  an  approved  selection  has  been 
made.  58-591 

The  right  to  select  indemnity  lands  can- 
not be  assigned  so  that  the  assignee  may 


exercise  the  right  as  successor  to  the 
grantee  and  a  transfer  of  the  benefits  to 
accrue  from  the  exercise  of  the  grantee's 
right  of  selection  gives  the  transferee  no 
greater  rights  than  the  grantee  then  has. 

58-591 
A  transfer  of  a  railroad  company's  right 
to  unselected  indemnity  lands  is  not  a  sale 
of  land  within  the  meaning  of  the  saving 
clause  of  section  321(b)  of  the  Transpor- 
tation Act  of  1940  (54  Stat.  954)  so  that 
patent  may  be  issued  for  the  benefit  of  an 
innocent  purchaser  for  value.  58-592 

A  railroad  company's  release  of  all 
claims  under  any  act  of  Congress  to  itself 
or  to  any  predecessor  in  interest,  in  aid  of 
the  construction  of  a  railroad,  filed  pur- 
suant to  section  321(b)  of  the  Transporta- 
tion Act  of  1940  (54  Stat.  954),  includes  a 
claim,  arising  under  the  act  of  June  22, 
1874  (18  Stat.  194),  to  land  to  be  selected 
in  lieu  of  land  acquired  under  the  original 
grant  of  land  and  such  claim  is  extin- 
guished by  the  filing  of  such  release. 

58-596 

The  final  provision  of  the  saving  clause 
of  section  321  (b)  of  the  Transportation  Act 
of  1940  (54  Stat.  954)  does  not  authorize 
the  exception  from  a  release  of  claims  filed 
pursuant  to  this  section  of  claims  to  land 
for  which  a  selection  list  has  been  filed  but 
not  finally  approved  by  the  Secretary  of 
the  Interior.  58-602 

The  Commissioner  of  the  General  Land 
Office  could  not  lawfully  withdraw  lands 
within  the  indemnity  limits  of  a  railroad 
land  grant  for  the  purpose  of  protecting 
the  possible  future  right  of  the  grantee  to 
make  indemnity  selections  in  the  event  that 
deficiencies  should  be  found  to  exist  with- 
in the  primary  limits  of  the  grant.    61-77 

Under  a  railroad  land-grant  act,  the 
grantee  did  not  obtain  any  rights  as  to 
lands  situated  within  the  indemnity  limits 
of  the  grant  unless  and  until  specific  tracts 
within  such  limits  were  especially  selected 
in  the  manner  prescribed  by  law  to  make 
up  for  deficiencies  that  had  been  found  to 
exist  within  the  primary  limits  of  the 
grant.  61-77 

III.  RIGHTS-OF-WAY 

The  mineral  reservation  contained  in  the 
last  proviso  to  the  act  of  Mar.  8,  1922 
(42  Stat.  414)  is  a  covenant  running  with 
the  land,  and  is  applicable  to  lands  within 
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an  abandoned  or  forfeited  railroad  right- 
of-way  that  have  become  vested  in  a  mu- 
nicipality under  one  of  the  provisions  of 
that  act,  notwithstanding  that  deed  ex- 
ecuted by  the  municipality  conveying  these 
lands  fails  to  make  such  reservation. 

52-743 

Upon  a  grant  by  the  United  States  of  a 
right-of-way  for  railroad  purposes  over 
public  lands,  the  company's  interest  is 
"neither  a  mere  easement  nor  a  fee  simple 
absolute,  but  a  limited  fee,  made  on  the 
implied  condition  of  reverter  in  the  event 
that  the  company  ceases  to  use  or  retain 
the  land  for  the  purposes  for  which  it  is 
granted."  54-392 

Where  a  deed  of  conveyance  recited  that 
the  grantors  (the  Choctaw  and  Chickasaw 
Nations)  conveyed  to  the  grantee  a  certain 
tract  "less  6.26  acres  occupied  as  a  right- 
of-way"  by  a  certain  railway,  and  the  rail- 
way company  failed  to  occupy  the  tract 
thus  excepted,  title  to  the  6.26  acres  did 
not  pass  to  the  grantee  under  the  con- 
veyance. 55-456 

In  connection  with  an  application  for  ex- 
change under  section  8  of  the  act  of  June 
28,  1934  (48  Stat.  1269),  the  State  of 
Wyoming  tendered  a  quitclaim  deed  to  a 
portion  of  school  Sec.  36,  subject  to  the 
right-of-way  of  the  Union  Pacific  Railroad 
Company  over  the  land  and  to  a  reserva- 
tion to  itself,  its  successors  and  assigns, 
of  all  minerals  and  mineral  rights  in  the 
premises  described  in  the  deed  with  the 
right  to  prospect  for,  mine  and  remove  the 
same.  The  State  acquired  the  land  either 
under  its  grant  in  the  enabling  act  of  July 
10,  1890  (26  Stat.  222),  if  not  known  to  be 
mineral  at  the  date  of  said  act,  or  under  the 
act  of  Jan.  25,  1927  (44  Stat.  1026),  if 
known  to  be  mineral  at  the  first-mentioned 
date.  The  right-of-way  was  granted  in 
1869  under  the  land  grant  to  the  Northern 
Pacific  Railroad  Company  of  July  1,  1862 
(12  Stat.  489) .  The  State  in  its  application 
disclaimed  any  interest  in  any  minerals 
that  might  be  in  the  right-of-way.  Never- 
theless, the  Commissioner  of  the  General 
Land  Office  as  a  condition  to  the  acceptance 
of  the  deed  required  the  State  to  file  a 
quitclaim  deed  to  the  minerals  within  the 
right-of-way. 

Held:  (1)  That  the  State  took  title  under 
its  grant  subject  to  the  right-of-way.     (2) 


That  the  estate  of  the  railroad  was  a  lim- 
ited fee  on  the  implied  condition  of  re- 
verter in  the  event  the  company  ceases  to 
use  or  retain  the  land  for  the  purposes  for 
which  it  was  granted.  E.  A.  Crandall,  43 
L.D.  556;  Northern  Pacific  Railway  Com- 
pany v.  Townsend,  190  U.S.  267,  cited  and 
applied.  Great  Northern  Railway  Com- 
pany v.  United  States,  315  U.S.  262,  dis- 
tinguished. (3)  That  if  the  State  acquired 
the  land  under  the  act  of  July  10,  1890,  its 
deed  of  the  land  conveyed  no  right,  title  or 
interest  in  the  right-of-way,  but,  if  on  the 
other  hand  the  State  acquired  the  land 
under  the  act  of  Jan.  25,  1927,  certain  pro- 
visions of  subsection  (c)  thereof  as 
amended  by  the  act  of  May  2, 1932  (47  Stat. 
140) ,  might  mean  that  the  grant  would  take 
effect  upon  the  railroad  right-of-way  ex- 
tinguished by  forfeiture  or  abandonment 
were  it  not  for  the  provisions  of  the  act  of 
Mar.  8,  1922  (42  Stat.  414).  (4)  That  so 
far  as  the  question  as  to  whom  the  land  is 
to  go  upon  extinguishment  of  the  right-of- 
way  is  concerned,  the  act  of  1927  is  general, 
whereas  the  act  of  1922  is  special  relating 
only  to  the  extinguishment  of  rights-of- 
way  ;  that  the  act  of  1927  does  not  purport 
to  repeal  the  act  of  1922  and  there  is  no 
inconsistency  between  the  two  acts  and, 
therefore,  the  act  of  1927  will  not  be  con- 
strued as  repealing  the  act  of  1922.  United 
States  v.  Nix,  189  U.S.  199;  Ex  parte 
United  States,  226  U.S.  420;  Rodgers  v. 
United  States,  185  U.S.  83;  Washington  v. 
Miller,  235  U.S.  422,  cited  and  applied.  (5 ) 
That  as  the  act  of  1922  provides  for  the 
vesting  of  title  in  the  land  in  the  right-of- 
way  to  the  person,  etc.  who  holds  the  title 
to  the  land  crossed  by  the  right-of-way  at 
the  time  of  its  extinguishment  with  reser- 
vation of  mineral  to  the  United  States,  the 
State  would  acquire  no  interest  in  the  right- 
of-way  under  the  act  of  1927  ;  that  what  in- 
terest it  would  acquire  would  be  only  under 
the  act  of  1922 ;  but  since  the  State  by  its 
deed  to  the  United  States  divests  itself  of 
the  land  crossed  by  the  right-of-way,  the 
State  could  not  acquire  any  interest  therein 
under  the  act  of  1922.  (6)  That  the  State 
has  no  present  interest  in  the  right-of-way 
and  after  the  proffered  deed  is  accepted  it 
will  not  be  able  to  acquire  any  interest 
therein  under  the  act  of  1922  in  the  future. 
(7)  That  as  the  deed  conveys  the  land  sub- 
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ject  to  the  right-of-way  and  as  the  disposi- 
tion of  the  land  and  minerals  therein  upon 
extinguishment  of  the  right-of-way  is  gov- 
erned by  the  act  of  Mar.  8,  1922,  it  is  not 
so  ambiguous  in  form  as  to  cast  any  cloud 
on  the  title  of  the  United  States  as  to  any 
minerals  in  the  right-of-way,  and  a  deed 
quitclaiming  such  minerals  will  not  be 
required.  58-128 

The  right-of-way  granted  to  the  Northern 
Pacific  Railroad  Company  by  section  2  of 
the  act  of  July  2,  1864  (13  Stat.  365),  is  a 
limited  fee  upon  an  implied  condition  of 
reverter.  Section  3  of  that  act  which  con- 
veyed an  absolute  fee  in  the  odd-numbered 
sections  which  it  granted  does  not  apply 
to  the  segments  of  the  right-of-way  over 
odd-numbered  sections.  The  right-of-way 
grant  is  for  railroad  purposes  only.  It 
conveyed  no  interest  in  the  underlying 
minerals  since  their  extraction  is  not  es- 
sential for  such  purposes.  Nor  is  it  ma- 
terial that  a  proposed  use  for  other  than 
railroad  purposes  will  not  interfere  with 
the  continued  operation  of  the  railroad. 

58-160 
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I.  GENERALLY 

The  right  granted  by  subsection  M  of 
section  4  of  the  act  of  Dec.  5,  1924  (43 
Stat.  672),  to  an  entryman  or  assignee  on 
a  project  farm  unit  "not  yet  patented"  to 
make  an  exchange  for  another  farm  unit 
of  unentered  public  land,  has  reference  to 
a  farm  unit,  unpatented  at  the  time  that 
the  application  to  make  the  exchange  is 
made.  52-61 

Lands  within  a  Federal  irrigation  project 
will  not  be  allowed  to  remain  subject  to 
entry  where  they  are  found  insufficient  to 
support  a  family  or,  after  relinquishment 
by  a  former  entryman,  while  the  latter's 
application  for  an  exchange  of  entry  under 
subsection  M  of  the  act  of  Dec.  5,  1924  (43 
Stat.  672,  703) ,  is  being  considered.    52-222 

One  is  not  entitled  to  make  entry  for 
land  in  a  Federal  irrigation  project  until 
his  qualifications  have  been  passed  upon 


and  approved  by  an  examining  board, 
and  it  is  too  late  to  cure  the  defect  in 
that  respect  after  the  land  has  been  with- 
drawn. 52-222 

Where  an  applicant  for  exchange  of 
entry  of  lands  within  a  Federal  irrigation 
project  has  filed  relinquishment  prior  to 
the  determination  of  his  application,  an- 
other will  not  be  permitted  to  enter  the 
relinquished  lands  until  his  qualifications 
have  been  established  by  an  examining 
board,  and  until  he  has  filed  a  written 
statement  that  he  has  knowledge  that  the 
lands  are  classed  as  unproductive  and  in- 
sufficient to  support  a  family  after  pay- 
ment of  water  charges,  a  waiver  of  right 
to  relief  under  the  adjustment  act  of 
Dec.  5,  1924,  and  consent  to  pay  construc- 
tion charges  should  the  lands  be  sub- 
sequently embraced  within  a  productive 
class.  52-222 

Regulations  of  Nov.  27,  1928,  taxation 
of  entries  within  reclamation  projects 
prior  to  issuance  of  final  certificate,  act 
of  Apr.  21,  1928  (45  Stat.  439),  Cir.  No. 
838  (49  L.D.  148)  revoked.  (Cir.  No. 
1176.)  52-511 

Under  the  act  of  Feb.  25,  1925  (43 
Stat.  981),  one  who  has  made  a  reclama- 
tion homestead  entry  for  ceded  Indian 
lands  is  not  qualified  to  make  another  en- 
try until  he  has  paid  the  full  Indian  price 
of  the  entered  lands,  and  if  he  seeks  to 
make  a  second  entry  under  the  reclama- 
tion law  he  must  first  have  paid  all  recla- 
mation construction  charges  assessed 
against  the  original  entry  additional 
thereto.  52-560 

The  act  of  Apr.  21,  1928  (45  Stat. 
439)  authorizing  local  taxation  of  reclama- 
tion homesteads  after  acceptance  by  the 
General  Land  Office  of  satisfactory  proof 
of  residence,  improvements,  and  cultiva- 
tion, is  applicable  to  lands  in  the  ceded 
portion  of  the  Flathead  Indian  Reserva- 
tion entered  under  the  act  of  Apr.  23, 
1904  (33  Stat.  302)  and  amendatory  acts 
thereof,  including  the  act  of  July  17,  1914 
(38  Stat.  510)  after  final  proof  and  com- 
pliance with  the  ordinary  requirements 
of  the  homestead  law   have  been  made. 

53-35 

The  title  to  or  interest  in  a  reclamation 
homestead  conveyed  by  tax  sale  pursuant 
to  the  act  of  Apr.  21,  1928  (45  Stat.  439) 
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is  subject  to  a  prior  lien  reserved  to  the 
United  States  for  all  unpaid  reclamation 
charges.  53-36 

Instructions  of  July  22,  1931,  taxation 
of  entries  within  reclamation  projects  and 
of  homesteads  within  Indian  irrigation 
projects  prior  to  issuance  of  final  certif- 
icate. Cir.  No.  1176  (52  L.D.  511), 
amended   (Cir.  No.  1257).  53-418 

While  the  law  does  not  contemplate  that 
an  irrigation  district  shall  permanently 
hold  a  Reclamation  homestead  bid  in  by 
it  at  tax  sale  and  receive  patent  thereto, 
there  is  no  Federal  law  which  requires 
such  a  district  to  divest  itself,  within  a 
fixed  period  to  be  determined  by  the  Sec- 
retary of  the  Interior,  of  its  interest  in 
said  lands ;  but  its  retention  should  be 
limited  to  a  reasonable  time,  to  be  governed 
by  the  circumstances  of  each  case.      54-256 

A  charge  of  failure  to  establish  resi- 
dence is  not  sustained  by  evidence  to  the 
effect  that  the  residence  maintained  was 
not  of  the  character  contemplated  by  the 
requirements  of  final  proof.  59-406 

One  who  has  a  preference  right  to  the 
issuance  of  an  oil  and  gas  lease  does  not 
have  a  leasehold  interest  or  a  right  to 
receive  a  lease,  but  merely  a  right  to  have 
his  timely  application  preferred  over  others 
in  the  event  that  the  United  States  deter- 
mines upon  a  further  leasing  of  the  same 
oil  and  gas  lands  at  that  time.  Such  a 
preference  right  is  subject  to  be  defeated 
by  the  occurrence  of  any  event  which  might 
operate  to  make  the  lands  unavailable  for 
such  further  leasing  or  which  might  render 
the  applicant  incompetent  to  receive  the 
lease.  59-406 

The  determination  whether  an  entryman 
has  acted  in  good  faith  must  be  made  in 
the  light  of  all  the  circumstances  of  each 
particular  case ;  and  in  this  connection  the 
amount  of  work  done  by  the  entryman  on 
the  homestead  and  his  efforts  to  secure 
a  well  and  to  build  a  house  are  important. 

59-406 

The  good  faith  of  the  entryman  is  the 
basic  essential  in  determining  whether  resi- 
dence has  been  established  (Slette  v.  Hill, 
47  L.D.  108),  and  the  rule  laid  down  in 
that  case  is  in  no  way  dependent  upon  the 
establishment  of  the  elements  of  residence 
required  for  final  proof,  such  as  a  habitable 
house,    cf.  43  CFR  166.26.  59-406 


A  homestead  entry  made  on  land  with- 
drawn under  the  second  form  of  reclama- 
tion withdrawal  is  subject  to  all  the  per- 
tinent provisions  of  the  reclamation  law, 
including  provisions  enacted  subsequent  to 
the  date  of  the  entry  and  prior  to  the 
acquisition  by  the  entryman  of  equitable 
title  to  the  land  through  full  compliance 
with  the  law.  60-333 

In  fixing  the  size  of  a  farm  unit  under 
the  reclamation  law  the  only  limitations 
are  that  the  acreage  shall  not  be  less  than 
10  nor  more  than  160,  and  that  it  shall 
embrace  the  amount  of  land  reasonably 
required  to  support  a  family.  60-333 

When,  at  the  time  of  the  establishment 
of  farm  units  on  a  reclamation  project, 
another  agency  of  the  Federal  Government 
is  using  part  of  the  land  embraced  in  a 
reclamation  homestead  entry,  it  is  proper 
for  the  Department,  in  establishing  a 
farm  unit  for  the  entryman,  to  exclude  the 
acreage  in  Federal  use  and  to  set  up  as 
a  farm  unit  the  remainder  of  the  land  in 
the  entry,  if  the  remaining  acreage  can 
reasonably  be  expected  to  support  a  fam- 
ily. 60-333 
II.  CANCELLATION 

Where  an  applicant  has  erroneously  been 
allowed  to  make  a  reclamation  homestead 
entry  under  the  veterans'  preference  pro- 
visions of  the  act  of  Sept.  27,  1944  (58 
Stat.  747;  43  U.S.C.  279,  282),  his  entry 
must  be  canceled  upon  a  subsequent  deter- 
mination that  he  was  not  entitled  to  pref- 
erence as  a  veteran.  60-358 

III.  PREFERENCE  RIGHTS 

Lands  in  the  Gila  Project,  Arizona,  are 
not  subject  to  the  veterans'  preference 
provision  of  section  9  of  the  Boulder  Can- 
yon Act  of  Dec.  21,  1928  (45  Stat.  1057), 
although  that  act  was  adopted  by  the  item 
of  appropriation  for  the  Gila  Project  in 
the  Interior  Department  Appropriation 
Act,  1938  (act  of  Aug.  9,  1937,  50  Stat.  564, 
595).  57-177 

Notwithstanding  a  provision  in  the  In- 
terior Department  Appropriation  Act,  1941 
(act  of  June  18,  1940,  54  Stat.  406,  439), 
declaring  it  to  be  the  policy  of  Congress 
that,  in  the  opening  to  entry  of  newly  ir- 
rigated public  lands,  preference  should  be 
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given  to  families  who  have  no  other  means 
of  earning  a  livelihood,  or  who  have  been 
compelled  to  abandon,  through  no  fault  of 
their  own,  other  farms  in  the  United 
States,  which  provision  is  not  mandatory 
but  merely  a  suggestion  or  guide  to  the 
Secretary  in  providing  for  the  entry  of 
newly  irrigated  public  lands,  the  Secre- 
tary has  sufficient  superintending  and  su- 
pervisory power  to  warrant  his  giving  first 
preference  in  the  opening  of  lands  in  the 
Payette  Division  of  the  Boise  Reclamation 
Project  to  former  homestead  entrymen 
who  relinquished  their  homesteads  in  good 
faith  in  the  expectation  of  receiving 
patents  from  the  State  of  Idaho  under  the 
Carey  Act.  57-288 

A  veteran  of  World  War  II  applying  for 
a  reclamation  homestead  is  entitled  to  a 
preference  right  of  entry  only  if  he  ren- 
dered 90  days  or  more  of  military  service, 
or  if  he  has  received  wounds  or  incurred 
disability  during  his  period  of  military 
service.  60-358 

Where  an  applicant  has  erroneously  been 
allowed  to  make  a  reclamation  homestead 
entry  under  the  veterans'  preference  pro- 
visions of  the  act  of  Sept.  27,  1944  (58  Stat. 
747;  43  U.S.C.  279,  282),  his  entry  must  be 
canceled  upon  a  subsequent  determina- 
tion that  he  was  not  entitled  to  prefer- 
ence as  a  veteran.  60-358 

IV.  PROOF 

Instructions  of  June  12,  1930,  acceptance 
of  proofs  and  payments  on  reclamation  en- 
tries on  projects  within  irrigation  districts. 
Paragraph  59,  general  reclamation  circular 
(45  L.D.  385)  amended  (Cir.  No.  1222). 

53-128 

A  water  users'  association  may  receive 
patent  from  the  United  States  to  one  recla- 
mation homestead,  conformed  to  a  farm 
unit,  if  it  shows  that  it  does  so  for  secu- 
rity purposes  only  and  that  it  owns  no 
other  units  on  which  construction  charges 
remain  unpaid.  It  may,  however,  bid  in  at 
tax  sale  unlimited  acreage,  but  will  be  re- 
quired within  a  reasonable  time  thereafter 
to  assign  the  interests  so  acquired  to  per- 
sons qualified  to  receive  patent  thereto 
under  the  terms  and  conditions  of  the 
Reclamation  Act  and  the  governing  regula- 
tions. 55-241 
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I.  GENERALLY 

A  desert-land  entryman  who  has  met  all 
the  requirements  which  he  could  possibly 
meet  and  has  his  entry  ready  for  irriga- 
tion, but  who  through  no  fault  of  his  own 
has  been  unable  to  effect  reclamation  as 
required  by  law  because  of  his  inability 
to  obtain  a  sufficient  water  supply  within 
the  lifetime  of  the  entry,  or  within  any 
extension  of  time  that  could  have  been 
granted  under  existing  law,  may  be  per- 
mitted to  purchase  the  land  under  the  re- 
lief act  of  Mar.  4,  1929  (45  Stat.  1548), 
notwithstanding  that  the  land  is  within 
a  first  form  withdrawal  in  connection 
with  a  reclamation  project  for  which  a 
water  supply  is  to  be  provided.        53-644 

The  elimination  of  land  from  a  reclama- 
tion project  after  its  sale  for  charges  as- 
sessed by  the  irrigation  district  within 
which  it  is  situated  would  not  deprive  the 
district  of  its  rights  as  purchaser  under 
the  sale,  but  the  district  will  be  allowed  a 
limited  time  within  which  to  assign  the 
land  to  a  qualified  purchaser  or  to  show 
cause  why  it  should  not  be  eliminated  as 
not  susceptible  of  reclamation.         53-658 

The  prohibition  in  section  3  of  the  act 
of  Aug.  9,  1912  (37  Stat.  265)  against  hold- 
ing lands  within  reclamation  entries  in  ex- 
cess of  160  acres  acquired  by  descent,  will, 
or  foreclosure  for  a  longer  period  than  two 
years,  has  no  application  to  irrigation  dis- 
tricts bidding  in  lands  under  the  acts  of 
Aug.  11,  1916  (39  Stat.  506)  and  May  15, 
1922  (42  Stat.  541)  but  section  6  of  the 
former  act  fixes  the  procedure  as  to  them. 

53-658 

The  common  object  of  the  acts  of  Apr. 
1,  1932  (47  Stat.  75),  and  Mar.  27,  1934 
(48  Stat.  500),  being  the  relief  of  settlers 
on  Reclamation  projects  by  extending  the 
period  of  payment  of  construction  charges, 
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such  legislation  should  receive  a  liberal 
construction  and  the  two  acts  be  considered 
in  pari  materia.  54-550 

The  authority  of  the  Secretary  under  the 
reclamation  laws  extends  to  the  construc- 
tion of  all  irrigation  features  or  works 
which  may  be  necessary  or  advisable  and 
practicable  to  provide  irrigation  facilities 
for  the  arid  lands  within  a  project  area. 

59-299 

II.  ACQUISITION  AND  DISPOSAL 

An  irrigation  district  may  bid  in  lands 
within  reclamation  entries  sold  for  charges 
assessed  by  the  district  under  the  author- 
ity conferred  upon  it  by  the  acts  of  Aug. 
11,  1916  (39  Stat.  506),  and  May  15,  1922 
(42  Stat.  541),  without  limit  as  to  acreage 
and  assign  them  to  persons  qualified  to 
acquire  them  under  the  act  of  June  23, 
1910  (36  Stat.  592),  as  amended,  but 
patents  cannot  be  issued  to  the  district 
pursuant  to  such  sales.  53-658 

While  the  law  does  not  contemplate  that 
an  irrigation  district  shall  permanently 
hold  a  reclamation  homestead  bid  in  by  it 
at  tax  sale  and  receive  patent  thereto, 
there  is  no  Federal  law  which  requires  such 
a  district  to  divest  itself,  within  a  fixed 
period  to  be  determined  by  the  Secretary 
of  the  Interior,  of  its  interest  in  said 
lands ;  but  its  retention  should  be  limited 
to  a  reasonable  time,  to  be  governed  by 
the  circumstances  of  each  case.        54-256 

Regulations  of  Nov.  20,  1933,  governing 
sale  of  lots  within  Belle  Fourche  Project 
(Cir.  No.  1315).  54-331 

The  Federal  Subsistence  Homesteads 
Corporation,  being  wholly  financed  and  con- 
trolled by  the  United  States  Government 
and  serving  no  function  other  than  aiding 
in  the  purchase  of  subsistence  homesteads 
by  individuals  as  provided  by  section  208 
of  the  National  Recovery  Act,  does  not  fall 
within  the  category  of  corporations  which 
it  was  the  intention  of  Congress  should  be 
barred  from  acquiring  or  controlling  lands 
within  Reclamation  projects  ;  nor  does  the 
statutory  limitation  of  individual  holdings 
to  160  acres  apply  to  such  a  corporation. 

54-566 

A  water  users'  association  may  receive 
patent  from  the  United  States  to  one  recla- 
mation homestead,  conformed  to  a  farm 
unit,  if  it  shows  that  it  does  so  for  security 


purposes  only  and  that  it  owns  no  other 
units  on  which  construction  charges  remain 
unpaid.  It  may,  however,  bid  in  at  tax  sale 
unlimited  acreage,  but  will  be  required 
within  a  reasonable  time  thereafter  to  as- 
sign the  interests  so  acquired  to  persons 
qualified  to  receive  patent  thereto  under 
the  terms  and  conditions  of  the  Reclama- 
tion Act  and  the  governing  regulations. 

55-241 

Authority  to  sell  lands  designated  under 
the  act  of  May  25, 1926  (44  Stat.  636,  647), 
as  temporarily  unproductive  or  perma- 
nently unproductive,  to  resident  farm  own- 
ers and  resident  entrymen  on  Federal 
irrigation  projects,  was  given  the  Secretary 
by  the  act  of  May  16,  1930  (46  Stat.  367, 
43  U.S.C.  424,  424a).  This  act  and  the 
homestead  law  are  in  pari  materia.  "Resi- 
dent entryman"  means  a  homestead  entry- 
man  who  is  actually  residing  on  the  land 
in  his  homestead  entry,  and  "resident  farm 
owner"  means  a  farm  owner  who  is  actually 
residing  on  the  farm  he  owns.  58-409 

The  purchaser  of  the  land  at  such  a  sale 
may  obtain  a  patent  to  the  land  only  if  he 
submits  proof  of  the  reclamation  and  irri- 
gation of  the  land,  as  required  by  the  Rec- 
lamation Act,  and  pays  to  the  United 
States  the  amounts  required  under  that  act. 

60-363 

Where  assessments  were  levied  by  an 
irrigation  district  under  the  act  of  Aug.  11, 
1916  (39  Stat.  506)  against  unpatented 
land  in  an  existing  desert-land  entry,  the 
irrigation  district  can  enforce  the  lien  aris- 
ing from  such  assessment  by  a  sale  of  the 
land  in  accordance  with  the  provisions  of 
the  act,  despite  the  cancellation  of  the 
entry  and  the  withdrawal  of  the  land  under 
the  Reclamation  Act  during  the  intervening 
period.  60-363 

III.  CLASSIFICATION 

After  executing  an  amendatory  repay- 
ment contract  with  an  irrigation  district 
under  sections  7(a)  and  7(c)  of  the  Recla- 
mation Project  Act  of  1939  (43  U.S.C.  485), 
the  classification  of  the  lands  of  the  district 
as  temporarily  or  permanently  unproduc- 
tive, made  under  sections  41  and  43  of  the 
Omnibus  Adjustment  Act  of  May  25,  1926 
(43  U.S.C.  423,  424(b)),  and  the  au- 
thority of  the  Secretary  of  the  Interior 
under  these  sections  are  no  longer  effective 
unless  made  so  by  express  provisions  in  the 
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amendatory  repayment  contract  and  in  the 
approval  act  of  the  Congress  required 
under  section  7(c)  ;  the  authority  of  the 
Secretary  of  the  Interior  in  the  premises 
is  that  in  section  8  of  the  Reclamation 
Project  Act  of  1939  (43  U.S.C.  485), 
and  it  can  be  exercised  only  upon  request 
of  the  irrigation  district  or  its  duly  author- 
ized representative.  61-154 

IV.  EXCHANGE 

The  right  granted  by  subsection  M  of 
section  4  of  the  act  of  Dec.  5,  1924  (43  Stat. 
672),  to  an  entryman  or  assignee  on  a  proj- 
ect farm  unit  "not  yet  patented"  to  make 
an  exchange  for  another  farm  unit  of  un- 
entered public  land,  has  reference  to  a  farm 
unit,  unpatented  at  the  time  that  the  appli- 
cation to  make  the  exchange  is  made. 

52-61 

Instructions  of  July  19,  1927,  exchange 
of  lands  on  Federal  reclamation  projects. 
Regulations  of  Aug.  20,  1926,  modified. 

52-193 

Lands  within  a  Federal  irrigation  project 
will  not  be  allowed  to  remain  subject  to 
entry  where  they  are  found  insufficient  to 
support  a  family  or,  after  relinquishment 
by  a  former  entryman,  while  the  latter's 
application  for  an  exchange  of  entry  under 
subsection  M  of  the  act  of  Dec.  5,  1924  (43 
Stat.  672,  703 ) ,  is  being  considered.     52-222 

V.  IRRIGABLE  LANDS 

If,  before  the  irrigable  area  of  a  reclama- 
tion project  is  determined  and  construction 
charges  fixed,  experience  in  actual  cultiva- 
tion and  irrigation  of  known  areas  demon- 
strates that  a  crop  cannot  be  economically 
produced  thereon,  such  areas  should  be 
eliminated  in  the  final  determination  of 
irrigable  area,  even  though  land  "to  which 
water  for  irrigation  purposes  can  oe  de- 
livered." 54-195 

VI.  PREDEVELOPMENT 

Whenever  it  reasonably  appears  that,  in 
the  absence  of  a  cover  crop  on  public  lands 
within  an  irrigation  project,  erosion  will 
result,  with  attendant  damage  to  canals, 
laterals,  and  farm  ditches,  the  planting  of 
such  crops  is  authorized  by  the  reclamation 
laws.  59-299 

Where  the  topography  is  such  that  a 
farm  distribution  system  cannot  effect  the 


ready  spreading  of  water  by  gravity,  the 
leveling  of  such  public  lands  within  an  irri- 
gation project  for  prospective  farm  use  is 
authorized  by  the  reclamation  laws. 

59-299 
VII.  RECONVEYANCE 

The  Secretary  of  the  Interior  has  no  au- 
thority to  accept  a  transfer  to  the  United 
States  of  a  tract  of  land  and  water  right 
within  the  limits  of  the  Yuma  auxiliary 
reclamation  project  patented  under  the  act 
of  Jan.  25,  1917  (39  Stat.  868),  subject  to 
a  condition  that  the  purchase  price  of  the 
reconveyed  property  shall  be  applied  to- 
ward the  operation  and  maintenance 
charge  on  another  tract  of  land  patented 
to  the  grantor  under  the  same  act  and  upon 
the  same  project.  53-617 

VIII.  TAXATION 

Regulations  of  Nov.  27,  1928,  taxation  of 
entries  within  reclamation  projects  prior 
to  issuance  of  final  certificate,  act  of  Apr. 
21,  1928  (45  Stat.  439),  Cir.  No.  838  (49 
L.D.  168)   revoked.      (Cir.  No.  1176.) 

52-511 

The  title  to  or  interest  in  a  reclamation 
homestead  conveyed  by  tax  sale  pursuant 
to  the  act  of  Apr.  21,  1928  (45  Stat.  439) 
is  subject  to  a  prior  lien  reserved  to  the 
United  States  for  all  unpaid  reclamation 
charges.  53-36 

A  lien  for  local  taxes  assessed  merely 
upon  the  interest  of  the  property  owner 
and  subsequent  in  point  of  time  to  the  lien 
of  the  United  States  under  a  water  right 
application  is  inferior  to  the  lien  of  the 
United  States.  57-27 

A  local  tax  lien  which  is  not  given  pri- 
ority by  State  statute  is  subordinate  to  a 
lien  of  the  United  States  which  is  prior 
in  time.  57-27 

Where  a  local  tax  lien  has,  under  State 
statute,  priority  over  all  other  liens,  this 
Department  should,  nevertheless,  take  the 
position,  on  the  authority  of  the  case  of 
City  of  New  Brunswick  v.  United  States, 
276  U.S.  547,  that  a  lien  of  the  United 
States  which  is  prior  in  time  is  paramount 
to  such  tax  lien  and  that  a  purchaser  at  a 
sale  of  the  property  for  the  nonpayment 
of  such  taxes  takes  subject  to  the  lien  of 
the  United  States.  57-27 
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RECREATION    AND    PUBLIC    PURPOSES 
ACT 

Where  a  selection  is  made  under  the  act 
of  June  14,  1926  (44  Stat.  741),  for  lands 
for  recreational  purposes  that  are  em- 
braced within  a  mining  location,  no  public 
interest  exists  that  dictates  that  the  Gov- 
ernment assume  the  burden  of  expense  of 
removing  the  cloud  created  by  such  claim 
on  the  title  sought  by  the  selector,  but 
that  burden  must  be  borne  by  the  selector 
himself.  52-379 

Instructions  of  July  16, 1931,  acquisition 
or  use  of  public  lands  by  States,  counties, 
or  municipalities  for  recreational  purposes. 
(Cir.  No.  1085,  51  L.D.  505;  Oir.  No.  1122, 
52  L.D.  135;  Cir.  No.  1156,  52  L.D.  407, 
superseded.)  (Cir.  No.  1085.)  53-405 

The  Secretary  of  the  Interior  has  au- 
thority to  insert  in  patents  issued  under 
the  Recreation  Act  a  provision  barring 
racial  discrimination  in  the  use  of  the 
land.  60-477 

RECREATIONAL  DEMONSTRATION 
AREAS 

Title  to  the  minerals  underlying  lands 
within  the  Waterloo  Recreational  Demon- 
stration Area  was  conveyed  to  the  State  of 
Michigan  by  the  United  States  subject  to 
the  conditions  and  provisions  contained 
in  the  act  of  June  6,  1942  (56  Stat.  326), 
and  in  the  deed.  The  United  States  holds 
a  possible  power  of  termination,  which 
upon  breach  of  the  conditions  contained  in 
the  deed  becomes  a  vested  power  of  term- 
ination. The  Department  should  exercise 
diligence  by  notifying  the  Secretary  of  any 
real  or  substantial  violation  of  the  condi- 
tions by  the  State  of  Michigan  in  order  to 
protect  the  interests  of  the  United  States. 

58-658 
REGULATIONS 

(See  also  Administrative  Procedure  Act) 
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IV.  Validity 371 

I.  GENERALLY 

Congress  has  conferred  upon  the  Secre- 
tary of  the  Interior  the  authority  to  make 
regulations  and  to  impose  restrictions  with 


respect  to  reindeer  owned  by  the  United 
States  in  the  Territory  of  Alaska  that  have 
been  or  may  be  transferred  to  the  natives 
and  to  act  in  behalf  of  the  natives  in  such 
connection,  and  enforcement  thereof  may 
be  had  in  a  proper  case  by  suit  to  recover 
the  animals  illegally  transferred,  or  the 
value  thereof.  54-15 

The  Secretary  of  the  Interior  derives 
no  authority  from  section  1  of  the  act  of 
July  9,  1832,  as  amended  (4  Stat.  564,  25 
U.S.C.  2)  ;  section  17  of  the  act  of  June  30, 
1834  (4  Stat.  735,  738,  25  U.S.C.  9)  ;  and 
section  12  of  the  act  of  Feb.  14,  1903  (32 
Stat.  825,  830,  5  U.S.C.  485),  to  grant 
revocable  permits  for  the  construction  of 
transmission  lines  across  Indian  allot- 
ments. 

The  "general  supervisory  authority"  de- 
rived from  these  acts  is  simply  a  power  to 
take  administrative  measures  necessary  for 
the  execution  of  responsibilities  and  au- 
thorities otherwise  more  definitely  fixed 
by  statute  or  treaty. 

If  the  acts  of  Feb.  15,  1901  (31  Stat.  790, 
43  U.S.C.  959),  and  Mar.  4,  1911  (36  Stat. 
1253,  43  U.S.C.  961)  are  not  applicable  to 
allotted  Indian  lands,  it  will  be  necessary 
for  those  desiring  to  use  allotted  Indian 
lands  for  transmission  lines  to  obtain  ease- 
ment deeds.  58-311 

Where  an  Illinois  citizen  applies  for  a 
small  tract  in  Wyoming  for  summer  vaca- 
tion purposes  under  the  act  of  June  1, 
1938  (52  Stat.  609,  43  U.S.C.  682a),  she  is 
not  required  by  the  statute  to  go  to  Wyo- 
ming to  make  oath  to  her  application  before 
a  qualified  Wyoming  officer  but  under  the 
regulations  may  go  before  any  other  officer 
in  the  United  States  who  is  qualified  to 
administer  oaths.  58-541 

II.  APPLICABILITY 

The  authority  finally  to  determine  the 
issue  of  fact  as  to  the  known  mineral  char- 
acter of  public  land  is  conferred  by  law 
on  the  Secretary  and  no  statute  has  ever 
authorized  any  delegation  by  him  of  that 
authority.  Departmental  rules  and  regu- 
lations referring  issues  of  fact  to  officials 
of  the  General  Land  Office  were  "designed 
to  facilitate  the  Department  in  the  dispatch 
of  business,  not  to  defeat  the  supervision 
of  the  Secretary."  (See  Knight  v.  United 
States  Land  Association,  142  U.S.  at  p. 
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178.)  They  cannot  and  do  not  operate  to 
deprive  the  Secretary  of  any  authority 
which  he  possesses  under  the  law.  West 
v.   Standard  Oil  Company,  278  U.S.  200. 

55-533. 

III.  INTERPRETATION 

Regulations  of  June  3,  1927,  State  irri- 
gation districts  in  their  relation  to  the 
public  lands.     (Cir.  No.  592,  revised). 

52-155 

Instructions  of  July  19,  1927,  exchange 
of  lands  on  Federal  reclamation  projects. 
Regulations  of  Aug.  20,  1926  (51  L.D.  525), 
modified.  52-193 

The  only  limitation  upon  the  discretion- 
ary power  of  regulation  conferred  upon 
the  Secretary  of  the  Interior  by  the  act 
of  Feb.  15,  1901  (31  Stat.  790)  was  that 
his  action  thereunder  should  not  be  arbi- 
trary or  unreasonable  or  such  as  would 
destroy  valuable  interests  established  by 
the  permittee  under  the  authority  of  his 
permit  52-705 

A  stipulation  required  of  applicants  for 
rights-of-way  for  pipelines  over  public 
lands,  embodied  in  regulations  promul- 
gated under  authority  of  section  28  of  the 
act  of  Feb.  25,  1920  (41  Stat.  437), 
included  the  following:  "and  further  ex- 
pressly consents  and  agrees  *  *  *  that  the 
use  of  the  pipeline  for  the  transportation 
of  oil  or  gas  shall  be  limited  to  oil  or  gas 
produced  in  conformity  with  State  and/or 
Federal  laws,  *  *  *  and  further  expressly 
consents  and  agrees  to  purchase  and/or 
transport  oil  or  gas  available  on  Govern- 
ment lands,"  etc.  Held:  If  the  applicant 
is  merely  a  carrier,  and  not  a  purchaser 
as  well,  the  stipulations  apply  to  it  as 
a  carrier  only,  and  if  it  carries  oil  but 
not  gas  the  applicant  is  affected  only  as 
a  carrier  of  oil,  the  language  of  each  term 
of  the  stipulation  being  in  the  disjunctive, 
and  not  intended  to  have  the  effect  of 
changing  the  business  of  a  pipeline  right- 
of-way  grantee.  55-214 

IV.  VALIDITY 

Rules  and  regulations  whose  sole  statu- 
tory basis  is  section  1201  of  Title  43  of 
the  United  States  Code  have  been  given 
judicial  sanction  by  the  Supreme  Court. 

54-353 


A  zoning  restriction  which  bears  a  sub- 
stantial relation  to  the  public  health, 
safety,  morals,  or  welfare  is  not  an  un- 
constitutional limitation  upon  the  use  of 
private  property.  60-169 

REORGANIZATION  PLANS 

Reorganization  Plan  No.  IV  does  not 
nullify  the  authority  vested  in  the  Secre- 
tary of  the  Interior  by  section  601  of  the 
Economy  Act  of  June  30,  1932  (47  Stat. 
417,  31  U.S.C.  686),  to  place  orders  with 
the  Soil  Conservation  Service  of  the  De- 
partment of  Agriculture  for  the  perform- 
ance of  soil  and  moisture  conservation 
work  on  a  reimbursable  basis  on  lands 
under  the  jurisdiction  of  the  Department 
of  the  Interior.  57-383 

Section  1(a)  of  Reorganization  Plan 
No.  3  of  1950  transferred  to  the  Secre- 
tary of  the  Interior  on  May  24,  1950, 
all  the  functions  which  were,  as  of  that 
date,  vested  in  other  officers  of  the  In- 
terior Department  or  in  departmental  em- 
ployees or  agencies.  60-448 

Functions  vested  in  subordinate  officers 
of  the  Department  or  in  departmental  em- 
ployees or  agencies  by  legislation  enacted 
after  May  24,  1950,  are  not  affected  by 
section  1(a)  of  Reorganization  Plan  No.  3 
of  1950.  60-449 

Subordinate  officers  of  the  Department 
having  custody  of  official  records  are  au- 
thorized by  the  act  of  Aug.  3, 1950  (64  Stat. 
402),  to  furnish  copies  of  such  records 
to  persons  outside  the  Department,  and  to 
authenticate  such  copies  when  appropriate, 
and  this  authority  is  not  affected  by  sec- 
tion 1(a)  of  Reorganization  Plan  No.  3 
of  1950.  60-449 

RES  ADJTJDICATA 

A  Department  decision  denying  an  ap- 
plication based  on  a  construction  of  a 
statute  is  res  judicata  so  far  as  the  Gen- 
eral Land  Office  is  concerned,  notwith- 
standing the  construction  of  the  statute 
is  changed  by  a  subsequent  decision  of  the 
Department  in  another  case.  55-107 

Henshaw  filed  a  protest  against  a  timber 
and  stone  application  filed  in  1933,  alleging 
prior  purchase  in  1908  of  the  land  from 
the  State  of  California  by  his  ancestor  and 
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continuous  possession  and  use  thereof  since 
by  his  ancestor  or  his  heirs  for  grazing, 
that  the  land  had  no  commercial  timber 
upon  it,  that  the  selection  of  the  land  by 
the  State  had  been  rejected  in  1917.  The 
Commissioner  of  the  General  Land  Office 
dismissed  the  protest  for  the  reason  that 
the  selection  of  the  land  by  the  State  had 
been  rejected  in  1917.  Protestant,  after 
due  notice  of  this  dismissal,  took  no  action 
in  that  proceeding  but  thereafter  filed  a 
contest  affidavit  alleging  substantially  the 
same  facts  as  alleged  in  the  former  pro- 
test, which  the  Commissioner  dismissed  on 
the  grounds  (1)  that  the  charge  stated 
nothing  that  was  not  known  to  his  office 
and  was  subject  to  dismissal,  therefore, 
under  Rule  1  of  Practice,  and  (2)  that  the 
charges  in  the  former  protest  and  present 
contest  were  the  same.  Held:  (1)  That 
the  contest  affidavit  did  not  allege  causes 
of  invalidity  in  the  timber  and  stone  appli- 
cation shown  by  the  records,  but  extra- 
neous matter,  and  that  the  first  ground 
for  dismissal  was  unsound.  (2)  That  the 
contest  affidavit  raised  the  same  issues  be- 
tween the  same  parties  concerning  the 
same  subject  matter  that  was  raised  in  the 
previous  protest  and  the  matter  was  res 
judicata,  although  in  the  decision  on  the 
previous  protest  no  consideration  was  given 
to  the  question  of  the  value  of  the  land 
for  timber,  which  was  not  a  basis  of  con- 
test but  of  protest.  56-241 

The  principle  of  res  judicata  has  no  ap- 
plication to  proceedings  in  the  Department 
relating  to  disposition  of  the  public  domain 
until  legal  title  passes,  and  findings  and 
decisions  are  subject  to  revision  in  proper 
cases.  Where  an  expert  witness  in  a 
former  proceeding  subsequently  changes 
his  opinion  on  a  material  issue  of  fact,  the 
determination  of  which  is  entirely  de- 
pendent upon  the  reasoning  of  such  ex- 
perts, another  hearing  may  be  ordered. 

58-426 

A  decision  in  a  patent  proceeding  that 
the  land  is  coal  in  character  is  res  judicata 
and  will  not  be  disturbed  in  an  action 
initiated  by  protest  against  issuance  of  oil 
and  gas  leases  unless  clearly  proved  to  be 
wrong.  58-550 
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I.  GENERALLY 


In  the  administration  of  the  various 
rights-of-way  acts,  the  jurisdiction  of  the 
Land  Department  is  confined  to  the  grant- 
ing of  rights-of-way  for  ditches,  reservoirs, 
and  other  constructed  works  upon  the  pub- 
lic lands.  52-633 

A  vested  right  in  ditches,  canals  and 
reservoirs  on  public  lands,  acquired  under 
sections  2339  and  2340,  Revised  Statutes, 
is  not  forfeited  for  failure  to  comply  with 
rights-of-way  statutes  subsequently  en- 
acted. 52-726 

Ditches  on  a  right-of-way  over  public 
lands  that  had  become  vested  under  sec- 
tions 2339  and  2340,  Revised  Statutes,  can- 
not thereafter  be  augmented  without  con- 
sent of  the  owner  of  the  servient  estate 
where  the  lands  would  be  additionally  bur- 
dened to  a  material  extent.  52-726 

The  Land  Department  will  not  demand 
compensation  on  the  ground  of  unauthor- 
ized use  of  public  lands  if  the  facts  fail  to 
show  that  an  increased  burden  had  been 
placed  on  the  lands  after  a  right-of-way 
thereover,  which  had  become  vested  under 
sections  2339  and  2340,  Revised  Statutes, 
could  have  been  no  longer  augmented  ex- 
cept in  accordance  with  later  legislation. 

52-726 

The  mineral  reservation  contained  in  the 
last  proviso  to  the  act  of  Mar.  8,  1922  (42 
Stat.  414),  is  a  covenant  running  with  the 
land,  and  is  applicable  to  lands  within  an 
abandoned  or  forfeited  railroad  right-of- 
way  that  have  become  vested  in  a  munici- 
pality under  one  of  the  provisions  of  that 
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act,  notwithstanding  that  deeds  executed 
by  the  municipality  conveying  these  lands 
fail  to  make  such  reservation.  52-743 

Where  an  existing  contract  requires  the 
payment  of  annual  rentals  in  advance  for 
the  use  of  privileges  granted  by  the  Gov- 
ernment in  the  exercise  of  certain  specific 
authority  conferred  by  an  act  of  Congress, 
a  release  from  the  contract  or  reduction  in 
the  rate  of  payment  cannot  be  allowed 
if  the  obligation  had  accrued  before  peti- 
tion is  filed.  53-37 

A  blanket  withdrawal  of  public  lands 
containing  a  saving  clause  that  it  is  made 
subject  to  valid  existing  rights  so  long  as 
legally  maintained  does  not  attach  to 
lands  embraced  within  a  prior  right-of- 
way  grant  that  has  not  been  relinquished 
or  forfeited,  but  such  withdrawal  will  be- 
come effective  eo  instanti  as  to  those  lands 
upon  relinquishment  or  forfeiture  of  the 
grant.  53-65 

Instructions  of  July  3,  1930,  leases  of  oil 
and  gas  in  and  under  railroad  and  other 
rights-of-way  under  act  of  May  21,  1930 
(46  Stat.  373).     (Cir.  No.  1224.)       53-137 

Instructions  of  Feb.  21,  1931,  rights-of- 
way  over  public  lands  and  reservations 
(Cir.  No.  1237).  53-277 

A  patent  to  a  placer  claim  traversed  by 
a  right-of-way  previously  granted  under 
the  act  of  Mar.  3,  1875  (18  Stat.  482)  car- 
ries with  it  no  possibility  of  a  future 
estate  in  the  land  within  the  right-of-way 
in  the  event  of  its  abandonment,  but  the 
land  thereupon  reverts  to  the  United 
States.  53-340 

The  act  of  Mar.  8,  1922  (42  Stat  414), 
provides  that  upon  extinguishment  by  for- 
feiture or  abandonment  of  rights-of-way 
the  title  holder  of  the  lands  traversed  or 
occupied  by  the  right-of-way  shall  be 
vested  with  the  right-of-way  strip,  unless 
it  be  embraced  in  a  public  highway  or 
municipality,  subject,  however,  to  a  reser- 
vation of  the  minerals  in  favor  of  the 
United  States.  53-340 

The  act  of  May  21, 1930  (46  Stat.  373) ,  is 
an  act  of  the  grantor,  enlarging  the  rights 
of  a  railroad  right-of-way  grantee  as  to 
the  uses  and  purposes  to  which  the  right- 
of-way  may  be  devoted  by  permitting  the 
exercise  of  mining  rights  in  deposits  in 


which  no  others  than  the  parties  to  the 
lease  have  any  right,  title,  or  interest. 

53-340 

The  execution  of  a  special  survey  for 
the  purpose  of  identifying  on  the  ground 
excepted  right-of-way  strips  will  not  be 
required  in  connection  with  the  exchange 
of  lands  in  aid  of  the  consolidation  of  a 
national  forest,  pursuant  to  the  act  of 
Mar.  20,  1922  (42  Stat.  465),  where  the 
possibility  of  the  elimination  of  the  lands 
from  the  forest  is  remote.  53-434 

The  Land  Department  may  accept  a 
qualified  relinquishment  of  a  railroad 
right-of-way  grant  and  leave  for  future 
judicial  determination  questions  as  to  its 
rights  thereunder  as  against  a  patentee  or 
other  claimant  under  the  public-land  laws, 
where  the  railroad  company  declines  to 
tender  an  unqualified  relinquishment,  in- 
cluding the  portion  of  the  former  grant 
to  the  extent  of  the  overlap  covered  by 
the  right-of-way  subsequently  applied  for 
and  upon  which  its  line  has  actually  been 
constructed,  on  the  ground  that  its  rights 
would  be  prejudiced  thereby.  53-527 

Where  a  prior  railroad  right-of-way 
grant,  which  is  in  part  overlapped  by  the 
constructed  line  of  road  of  the  grantee's 
successor  in  interest  is  relinquished,  the 
relinquishment  does  not  impair  any  rights 
of  the  successor  company  acquired  through 
actual  construction  of  its  road  as  to  the 
lands  in  conflict.  53-527 

The  administrative  authority  vested  in 
the  Secretary  of  the  Interior  by  the  act  of 
July  3,  1930  (46  Stat  855),  must  be  exer- 
cised within  the  limits  prescribed  by  that 
act,  and  does  not  include  authority  to  grant 
rights-of-way,  by  permit  or  otherwise,  over 
Government  land  within  the  Colonial  Na- 
tional Monument,  Virginia.  54-155 

Upon  a  grant  by  the  United  States  of  a 
right-of-way  for  railroad  purposes  over 
public  lands,  the  company's  interest  is 
"neither  a  mere  easement  nor  a  fee  simple 
absolute,  but  a  limited  fee,  made  on  the 
implied  condition  of  reverter  in  the  event 
that  the  company  ceases  to  use  or  retain 
the  land  for  the  purposes  for  which  it  is 
granted."  54-392 

Congress,  in  sections  2339  and  2340  of 
the  Revised  Statutes,  and  various  later 
acts,  surrendered  to  the  States  the  right  to 
control  the  appropriation  and  use  of  the 


374' 


RIGHTS-OF-WAY,    I 


waters  of  nonnavigable  streams  on  the 
public  lands;  but  this  general  rule  does 
not  apply  to  reserved  public  lands  unless 
the  water  can  be  diverted  at  a  point  not 
affected  by  the  reservation  or  unless  a 
right-of-way  has  been  obtained  in  accord- 
ance with  Federal  laws  providing  for 
rights-of-way  over  certain  classes  of  reser- 
vations and  under  prescribed  conditions, 
there  being  a  clear  distinction  between 
water  rights  and  rights-of-way  over  land 
for  the  use  of  such  waters.  55-371 

Where  wells  are  developed  on  public 
lands  of  the  United  States,  the  Govern- 
ment can  protect  the  use  thereof  for  gov- 
ernmental purposes,  insofar  as  the  use  of 
the  waters  depends  upon  the  use  of  the 
land  for  the  storage  or  carriage  of  such 
waters,  by  refusing  to  grant  rights-of-way 
for  such  purpose.  But  under  the  law  of 
Utah,  if  the  waters  are  in  flux,  either  on 
the  surface  or  underground,  they  are  sub- 
ject to  claim  by  the  first  appropriator 
thereof,  for  use  on  private  land  or  on  any 
public  lands  properly  subject  to  such 
use.  55-378 

Where  a  deed  of  conveyance  recited  that 
the  grantors  (the  Choctaw  and  Chickasaw 
Nations)  conveyed  to  the  grantee  a  certain 
tract  "less  6.26  acres  occupied  as  a  right- 
of-way"  by  a  certain  railway,  and  the  rail- 
way company  failed  to  occupy  the  tract 
thus  excepted,  title  to  the  6.26  acres  did 
not  pass  to  the  grantee  under  the  con- 
veyance. 55-546 

The  Secretary  may  make  a  reasonable 
charge  (a)  for  rights-of-way  for  oil  pipe- 
lines over  the  public  land  granted  pursu- 
ant to  section  28  of  the  act  of  Feb.  25, 
1920  (41  Stat.  437,  449),  as  amended,  but 
not  (b)  for  right-of-way  for  transmission 
line  under  section  5(d)  of  the  act  of  Dec. 
21,  1928  (45  Stat.  1057).  57-31 

The  act  of  Aug.  21,  1935  (47  Stat.  674), 
impliedly  repealed  all  pre-existing  legisla- 
tion which  granted,  by  its  terms,  rights-of- 
way  over  the  public  lands  for  the  transpor- 
tation of  oil.  The  granting  of  such  rights- 
of-way  is  a  matter  within  the  discretion 
of  the  Secretary  of  the  Interior.  57-79 

The  occupancy  of  the  public  lands  for 
the  construction  of  a  pipeline  before  ap- 
proval of  the  pipeline  right-of-way  appli- 
cation constitutes  a  trespass.  57-79 


Where  a  right-of-way  over  public  lands 
is  occupied  before  the  application  therefor 
is  approved,  the  rental  for  the  entire 
right-of-way  accrues  from  date  of  initial 
entry  and  the  Secretary  may  impose  ap- 
propriate conditions  to  the  granting  of  the 
application  which  will  indemnify  the 
United  States.  57-80 

Status  of  right-of-way  clause  of  section 
2339  of  the  Revised  Statutes.  Held,  (1) 
the  right-of-way  clause  of  section  2339, 
Revised  Statutes,  has  been  superseded  by 
subsequent  right-of-way  statutes;  (2) 
persons  constructing  ditches,  canals,  or 
reservoirs,  upon  the  public  lands  without 
compliance  with  the  appropriate  depart- 
mental right-of-way  regulations  are  in 
trespass.  58-29 

In  connection  with  an  application  for 
exchange  under  section  8  of  the  act  of 
June  28,  1934  (48  Stat.  1269),  the  State 
of  Wyoming  tendered  a  quitclaim  deed  to 
a  portion  of  school  Sec.  36,  subject  to  the 
right-of-way  of  the  Union  Pacific  Railroad 
Company  over  the  land  and  to  a  reserva- 
tion to  itself,  its  successors  and  assigns, 
of  all  minerals  and  mineral  rights  in  the 
premises  described  in  the  deed  with  the 
right  to  prospect  for,  mine  and  remove  the 
same.  The  State  acquired  the  land  either 
under  its  grant  in  the  enabling  act  of 
July  10,  1890  (26  Stat.  222),  if  not  known 
to  be  mineral  at  the  date  of  said  act,  or 
under  the  act  of  Jan.  25,  1927  (44  Stat. 
1026 ) ,  if  known  to  be  mineral  at  the  first- 
mentioned  date.  The  right-of-way  was 
granted  in  1869  under  the  land  grant  to  the 
Northern  Pacific  Railroad  Company  of 
July  1,  1862  (12  Stat.  489).  The  State 
in  its  application  disclaimed  any  interest 
in  any  minerals  that  might  be  in  the  right- 
of-way.  Nevertheless,  the  Commissioner 
of  the  General  Land  Office  as  a  condition 
to  the  acceptance  of  the  deed  required 
the  State  to  file  a  quitclaim  deed  to  the 
minerals  within  the  right-of-way. 

Held:  (J)  That  the  State  took  title 
under  its  grant  subject  to  the  right-of-way. 
(2)  That  the  estate  of  the  railroad  was  a 
limited  fee  on  the  implied  condition  of 
reverter  in  the  event  the  company  ceases 
to  use  or  retain  the  land  for  the  purposes 
for  which  it  was  granted.  E.  A.  Crandall, 
43  L.D.  556;  Northern  Pacific  Railway 
Company  v.  Townsend,  190  U.S.  267,  cited 
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and    applied.      Great    Northern    Railway 
Company  v.   United  States,  315  U.S.  262, 
distinguished.     (3)   That  if  the  State  ac- 
quired the  land  under  the  act  of  July  10, 
1890,   its   deed   of  the  land  conveyed  no 
right,  title  or  interest  in  the  right-of-way, 
but,  if  on  the  other  hand  the  State  ac- 
quired the  land  under  the  act  of  Jan.  25, 
1927,  certain  provisions  of  subsection  (c) 
thereof  as  amended  by  the  act  of  May  2, 
1932  (47  Stat.  140),  might  mean  that  the 
grant  would  take  effect  upon  the  railroad 
right-of-way  extinguished  by  forfeiture  or 
abandonment  were  it  not  for  the  provisions 
of  the  act  of  Mar.  8,  1922  (42  Stat.  414). 
(4)  That  so  far  as  the  question  as  to  whom 
the  land  is  to  go  upon  extinguishment  of 
the  right-of-way  is  concerned,  the  act  of 
1927  is  general,  whereas  the  act  of  1922 
is  special  relating  only  to  the  extinguish- 
ment of  rights-of-way ;  that  the  act  of  1927 
does  not  purport  to  repeal  the  act  of  1922 
and  there  is  no  inconsistency  between  the 
two  acts  and,   therefore,  the  act  of  1927 
will  not  be  construed  as  repealing  the  act 
of  1922.     United  States  v.  Nix,  189  U.S. 
199;    Ex   parte    United   States,   226   U.S. 
420;  Rodgers  v.   United   States,   185   U.S. 
83;    Washington  v.  Miller,   235  U.S.  422, 
cited  and  applied.     (5)  That  as  the  act  of 
1922  provides  for  the  vesting  of  title  in 
the  land  in  the  right-of-way  to  the  person, 
etc.  who  holds  the  title  to  the  land  crossed 
by  the  right-of-way  at  the  time  of  its  ex- 
tinguishment with  reservation  of  mineral 
to  the  United  States,  the  State  would  ac- 
quire no  interest  in  the  right-of-way  under 
the   act   of   1927;    that  what   interest   it 
would  acquire  would   be  only  under  the 
act  of  1922;   but  since   the  State  by  its 
deed  to  the  United  States  divests  itself 
of  the  land  crossed  by  the  right-of-way, 
the  State  could  not  acquire  any  interest 
therein  under  the  act  of  1922.     (6)   That 
the  State  has  no  present  interest  in  the 
right-of-way  and  after  the  proffered  deed 
is  accepted  it  will  not  be  able  to  acquire 
any  interest  therein  under  the  act  of  1922 
in  the  future.     (7)  That  as  the  deed  con- 
veys the  land  subject  to  the  right-of-way 
and  as  the  disposition  of  the  land  and  min- 
erals therein  upon  extinguishment  of  the 
right-of-way   is    governed   by   the   act   of 
Mar.   8,   1922,  it  is  not  so  ambiguous  in 
form  as  to  cast  any  cloud  on  the  title  of 


the  United  States  as  to  any  minerals  in 
the  right-of-way,  and  a  deed  quitclaiming 
such  minerals  will  not  be  required.  58-128 
The  right-of-way  granted  to  the  North- 
ern Pacific  Railroad  Company  by  section 
2  of  the  act  of  July  2,  1864  (13  Stat.  365), 
is  a  limited  fee  upon  an  implied  condition 
of  reverter.  Section  3  of  that  act  which 
conveyed  an  absolute  fee  in  the  odd-num- 
bered sections  which  it  granted  does  not 
apply  to  the  segments  of  the  right-of-way 
over  odd-numbered  sections.  The  right- 
of-way  grant  is  for  railroad  purposes  only. 
It  conveyed  no  interest  in  the  underlying 
minerals  since  their  extraction  is  not  es- 
sential for  such  purposes.  Nor  is  it  mate- 
rial that  a  proposed  use  for  other  than 
railroad  purposes  will  not  interfere  with 
the  continued  operation  of  the  railroad. 

58-160 
The  provisions  of  section  245.21  (r)  of 
the  regulations  of  Dec.  14,  1942  (43  CFR, 
1944  Cum.  Supp.),  which  permit  the  Sec- 
retary of  the  Interior  to  require  the  trans- 
fer of  a  right-of-way,  together  with  the 
structures  and  equipment  of  the  grantee 
on  the  right-of-way  lands,  to  the  person 
who  has  previously  acquired  other  prop- 
erty of  the  grantee  which  is  dependent 
upon  the  use  of  the  right-of-way  for  its 
usefulness,  are  not  inconsistent  with  the 
concept  of  an  easement.  58-607 

The  inclusion  of  section  6(a)  in  the 
agreement  enumerating  the  conditions  of 
the  grant  of  an  easement  which  reserves 
to  the  United  States  the  right  (a)  to  use 
the  right-of-way  lands  for  public  purposes 
without  liability  to  the  grantee  and  (b)  to 
require  the  grantee  to  pay  any  increased 
cost  of  improvements  made  by  the  United 
States  because  of  the  grantee's  use  of  the 
land  is  reasonably  required  in  the  public 
interest  and  is  justified  by  the  same  con- 
siderations which  justify  section  245.21  (i) 
(43  CFR,  1944  Cum.  Supp.)  of  the  regula- 
tions. 58-608 
The  incorporation  in  one  instrument  of 
all  the  restrictions  upon  the  use  of  a 
right-of-way  over  public  lands  of  the 
United  States  required  by  the  various  pub- 
lic activities  administered  by  a  number 
of  administrative  agencies,  which  may  be 
affected  by  the  grant  of  a  right-of-way, 
does  not  increase  the  conditions  to  which 
the  grant  is  subject.                              58-608 
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The  provisions  of  section  245.21(h)  (43 
CFR,  1944  Cum.  Supp.)  of  the  regula- 
tions of  Dec.  14,  1942,  which  permit  the 
Secretary  of  the  Interior  to  prescribe  a 
uniform  accounting  system  for  grantees  of 
rights-of-way  are  a  necessary  means  of 
insuring  uniform  reports  which  is  within 
the  discretionary  authority  of  the  Secre- 
tary, but  because  the  purposes  of  the 
Department  are  fulfilled  by  the  grantee's 
adoption  of  a  system  of  accounting  pre- 
scribed by  the  Federal  Power  Commission 
it  is  desirable  that  this  section  of  the  regu- 
lations should  be  qualified  by  a  proviso 
that  adoption  of  such  system  shall  be 
deemed  compliance  with  the  requirement 
of  this  section.  58-008 

The  provisions  of  section  245.21  (q)  of 
the  regulations  of  Dec.  14,  1942,  which  re- 
quire the  grantee  of  a  right-of-way  over 
public  lands  of  the  United  States  to  agree 
to  comply  with  State  regulation  of  service 
and  rates,  are  applicable  only  in  so  far  as 
a  grantee  is  subject  to  such  State  regula- 
tion and  it  is  desirable  that  this  section 
of  the  regulations  should  clearly  express 
such  intent.  58-608 

It  is  within  the  discretionary  power  of 
the  Secretary  of  the  Interior  to  impose 
the  conditions  embodied  in  paragraphs 
(r)  and  (v)  of  43  CFR  245.21  among  the 
terms  and  conditions  required  to  be  agreed 
to  by  all  applicants  for  rights-of-way  for 
transmission  lines  across  lands  under  the 
control  of  this  Department.  60-444 

The  Secretary  of  the  Interior  has  au- 
thority to  insert  in  a  patent  issued  as  a 
result  of  a  public  sale  under  the  second 
proviso  of  section  2455,  Rev.  Stat.,  as 
amended,  a  reservation  of  a  right-of-way 
for  driving  sheep  across  the  land  patented 
and  of  overnight  stopover  privileges  for 
such  sheep.  61-175 

II.  ACT  OF  MARCH  3,  1875 

A  mining  claim  embracing  a  tract  of 
land  including  a  right-of-way  previously 
granted  under  the  act  of  Mar.  3,  1875  (18 
Stat.  482)  carries  neither  title  to  the  land 
included  in  the  right-of-way  nor  any  in- 
terest in  or  to  any  mineral  deposits  be- 
neath the  surface  thereof.  53-339 

The  act  of  Mar.  8,  1922  (18  Stat.  482) 
provides  that  upon  extinguishment  by  for- 
feiture or  abandonment  of  rights-of-way 


the  title  holder  of  the  lands  traversed  or 
occupied  by  the  right-of-way  shall  be  vested 
with  the  right-of-way  strip,  unless  it  be 
embraced  in  a  public  highway  or  munici- 
pality, subject,  however,  to  a  reservation 
of  the  minerals  in  favor  of  the  United 
States.  53-340 

The  fact  that  the  grantee  of  a  railroad 
right-of-way  is  restricted  to  the  use  of  the 
lands  for  railroad  purposes  only  and  is  not 
invested  with  any  right  to  mine  and  re- 
move the  minerals  for  any  other  purpose 
does  not  render  the  land  subject  to  location 
under  the  mining  laws.  53-340 

Upon  the  grant  of  a  right-of-way  under 
the  act  of  Mar.  3,  1875  (18  Stat.  482),  the 
land  ceases  to  be  public  land  and  any  at- 
tempted appropriation  thereof  under  the 
mineral  or  other  public-land  laws  is  void 
and  patent  issued  pursuant  to  such  appro- 
priation is  inoperative  to  the  same  extent 
as  if  the  land  in  the  right-of-way  had  been 
expressly  eliminated  by  description. 

53-340 

The  grant  of  Dec.  19,  1913,  to  the  city 
and  county  of  San  Francisco  of  public  lands 
for  development  and  use  of  the  Hetch 
Hetchy  water  supply  and  power  project  is 
similar  to  the  grant  of  Mar.  3,  1875,  of 
rights-of-way  and  station  grounds  for  rail- 
road purposes,  and  of  Mar.  3,  1891,  for 
reservoir  sites,  that  is,  a  base  or  qualified 
fee  not  subject  to  interference  by  subse- 
quent disposals.  53^125 

Section  1  of  the  act  of  Mar.  3,  1875  (18 
Stat.  482),  protects  the  rights  of  a  railroad 
company  in  the  right-of-way  over  which 
its  line  has  been  actually  constructed, 
while  section  4  thereof  gives  the  company, 
upon  approval  of  its  map  of  definite  loca- 
tion, the  benefit  of  the  act  as  of  the  date 
of  the  filing  of  the  map  in  advance  of  ac- 
tual construction.  53-527 

The  Land  Department  may  accept  a 
qualified  relinquishment  of  a  railroad  right- 
of-way  grant  and  leave  for  future  judicial 
determination  questions  as  to  its  rights 
thereunder  as  against  a  patentee  or  other 
claimant  under  the  public  land  laws,  where 
the  railroad  company  declines  to  tender  an 
unqualified  relinquishment  including  the 
portion  of  the  former  grant  to  the  extent 
of  the  overlap  covered  by  the  right-of-way 
subsequently  applied  for  and  upon  which 
its  line  has  actually  been  constructed  on 


EIGHTS-OF-WAY,    II,    III 


377 


the  ground  that  its  rights  would  be  preju- 
diced thereby.  53-527 

Where  a  prior  railroad  right-of-way 
grant,  which  is  in  part  overlapped  by  the 
constructed  line  of  road  of  the  grantee's 
successor  in  interest,  is  relinquished,  the 
relinquishment  does  not  impair  any  rights 
of  the  successor  company  acquired  through 
actual  construction  of  its  road  as  to  the 
lands  in  conflict.  53-527 

Under  section  1  of  the  act  of  Mar.  3,  1875 
(18  Stat.  482),  a  right-of-way  for  a  rail- 
road or  for  station  grounds  claimed  by  a 
railroad  company  which  has  filed  due  proof 
of  its  incorporation  and  organization  may 
be  fixed  by  the  actual  construction  of  the 
road  or  by  the  use  of  the  station  grounds 
for  the  purposes  indicated.  Actual  use  and 
improvement  of  a  tract  for  station  ground 
purposes  is  unmistakable  evidence  of  ap- 
propriation to  the  extent  of  20  acres  ap- 
plied for.  If  at  the  date  of  a  withdrawal 
for  reclamation  purposes,  the  boundaries 
claimed  as  station  grounds  were  plainly 
marked  on  the  ground  used  and  improved 
for  such  purposes,  the  railroad  company 
secured  a  vested  right  unaffected  by  the 
withdrawal.  56-197 

Under  the  Granting  Act  of  Mar.  3,  1875 
(18  Stat.  482),  the  Great  Northern  Rail- 
way Company  acquired  neither  the  right 
to  use  any  portion  of  its  right-of-way  for 
the  purpose  of  drilling  for  and  removing 
subsurface  oil  nor  any  title  or  interest  in 
or  to  such  oil.  56-206 

III.  ACT  OF  AUGUST  30,  1890 

The  Government  may  allow  compensa- 
tion for  damage  to  crops  and  improvements 
on  lands  within  a  right-of-way  reserved 
under  the  act  of  Aug.  30,  1890  (26  Stat. 
371,  391)  resulting  from  the  construction 
of  irrigation  works,  but  no  allowance  will 
be  made  for  damage  to  the  land.      53-399 

The  rights  of  a  railroad  company  can- 
not be  qualified  or  restricted  by  any  stipu- 
lation for  reservations  other  than  those 
authorized  by  the  law  existing  at  the  time 
the  company  had  marked  the  ground  and 
improved  it  for  station  ground  purposes. 
Upon  approval  of  the  map  of  definite  loca- 
tion of  a  right-of-way,  under  the  act  of 
Mar.  3,  1875,  the  right  of  the  company 
relates  back  to  the  date  of  the  filing  of 
the  map,  or  if  the  date  of  construction  was 


before,  to  the  date  of  construction.  The 
proviso  to  the  act  of  Aug.  30, 1890  (26  Stat. 
391),  applies  to  rights-of-way  acquired 
under  the  act  of  Mar.  3,  1875.  The  rights 
of  the  United  States  are  adequately  safe- 
guarded by  approving  the  map  of  right-of- 
way  in  the  usual  form  as  subject  to  valid 
existing  rights  with  reservation  under  the 
proviso  of  the  act  of  Aug.  30,  1890,  for 
rights-of-way  for  ditches  and  canals  con- 
structed by  authority  of  the  United  States, 
and  no  stipulation  for  such  a  reservation 
from  the  railroad  grantee  is  necessary. 

56-197 

Legislation  subsequent  to  1890  (26  Stat. 
391),  by  which  Congress  authorized  the 
construction  of  ditches  and  canals  across 
the  tribal  lands  of  the  Flathead  Reserva- 
tion provides  for  the  acquisition  of  the 
necessary  rights-of-way  and  contains 
nothing  to  suggest  that  Congress  intended 
the  irrigation  system  on  the  Flathead  Res- 
ervation to  be  constructed  in  disregard  of 
Indian  rights. 

In  any  taking  of  the  lands,  either  with 
the  consent  of  the  tribe  or  by  condemna- 
tion, due  consideration  must  be  given,  in 
the  computation  of  the  amount  due  the 
Indians,  to  any  compensating  benefits 
which  the  tribal  lands  will  receive  by  rea- 
son of  the  irrigation  system  constructed 
thereon.  58-319 

The  application  of  the  1890  act  (26  Stat. 
391)  to  lands  to  which  the  tribal  title  had 
attached  prior  to  its  passage  would  con- 
stitute a  taking  of  private  property  by  the 
United  States  and  would  render  the  Gov- 
ernment liable  to  a  claim  for  just  com- 
pensation under  the  Constitution.    58-319 

The  lands  of  Indian  reservations  estab- 
lished prior  to  Aug.  30, 1890  (26  Stat.  391), 
were  not  subject  to  disposal  under  the 
land  laws  and  were  in  no  sense  public 
lands.  58-319 

The  provision  in  the  act  of  Aug.  30,  1890 
(26  Stat.  391,  43  U.S.C.  945),  requiring 
that  in  all  patents  for  lands  taken  up  after 
that  date  under  any  of  the  land  laws  of  the 
United  States  west  of  the  100th  meridian 
there  shall  be  a  reservation  of  a  right-of- 
way  for  ditches  or  canals  constructed  by 
the  authority  of  the  United  States,  has  no 
application  to  the  tribal  lands  on  the  Flat- 
head Reservation.  58-319 
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A  right-of-way  under  section  1  of  the  act 
of  Aug.  30,  1890  (26  Stat.  391 ;  43  U.S.C. 
945),  is  not  limited  in  its  use  to  the  trans- 
portation of  water  for  irrigation  purposes 
but  may  be  used  to  carry  water  for  domes- 
tic purposes.  58-490 

As  it  is  not  certain  whether  Congress 
intended  for  the  Department  to  reserve 
rights-of-way  for  ditches  or  canals  in  pat- 
ents to  lands  which  were  in  the  public  do- 
main as  of  Aug.  30,  1890,  but  which  were 
subsequently  incorporated  in  Indian  reser- 
vations and  are  being  distributed  by  allot- 
ment to  individual  Indians,  there  is  leeway 
for  a  reasonable  administrative  construc- 
tion of  the  right-of-way  provision  in  the  act 
of  Aug.  30,  1890.  59-461 

The  legislative  history  of  the  right-of- 
way  provision  in  the  act  of  Aug.  30,  1890 
(26  Stat.  391),  indicates  that  Congress 
probably  intended  for  it  to  relate  only 
to  patents  issued  in  recognition  of  rights 
acquired  in  public  domain  lands  through 
occupation,  entry,  or  settlement,  and  not 
to  the  distribution  of  Indian  reservation 
lands  among  individual  Indians.  Hence, 
the  Department  could  properly  adopt  such 
an  administrative  construction  of  the  leg- 
islation at  the  present  time  for  application 
in  the  issuance  of  future  patents,  notwith- 
standing the  contrary  construction  hereto- 
fore followed  by  the  Department.      59-462 

The  previous  administrative  construction 
of  the  right-of-way  provision,  to  the  effect 
that  when  an  Indian  reservation  has  been 
carved  out  of  the  public  domain  since 
Aug.  30,  1890,  and  is  to  be  distributed  by 
allotment  to  individual  Indians,  such  land 
is  subject  to  the  right-of-way  for  ditches 
or  canals  reserved  by  the  Government,  is 
not  unreasonable,  and,  if  adhered  to  in  the 
future,  would  not  be  upset  by  the  courts. 

59-462 

IV.  ACT  OF  MARCH  3,  1891 

The  grant  of  Dec.  19,  1913,  to  the  city 
and  county  of  San  Francisco  of  public  lands 
for  development  and  use  of  the  Hetch 
Hetchy  water  supply  and  power  project  is 
similar  to  the  grant  of  Mar.  3,  1875,  of 
rights-of-way  and  station  grounds  for  rail- 
road purposes,  and  of  Mar.  3,  1891,  for 
reservoir  sites,  that  is,  a  base  or  qualified 
fee  not  subject  to  interference  by  subse- 
quent disposals.  53-425 


Instructions  of  Jan.  4, 
reservoir  rights-of-way 
Mar.  3,  1891  (26  Stat. 
1291). 


1933,  concerning 

under     act     of 

1095)     (Cir.   No. 

54-141 


Section  2  of  the  act  of  Feb.  21,  1911  (36 
Stat.  925),  authorizes  the  Secretary  of  the 
Interior,  "upon  such  terms  as  may  be 
agreed  upon,  to  cooperate  with  irrigation 
districts,  for  the  construction  or  use  of 
such  reservoirs,  canals,  or  ditches  as  may 
be  advantageously  used  by  the  Government 
and  irrigation  districts,  water  users  asso- 
ciations, corporations,  entrymen,  or  water 
users  for  impounding,  delivering,  and  car- 
rying water  for  irrigation  purposes." 
Ordinarily,  the  legal  effect  of  approval  of 
a  map  of  location  of  rights-of-way  by  the 
Secretary  pursuant  to  the  act  of  Mar.  3, 
1891  (26  Stat.  1095),  is  that  title  to  the 
rights-of-way  vests,  subject  only  to  for- 
feiture by  judicial  decree  or  Act  of  Con- 
gress. Held,  rights-of-way  granted  under 
the  act  of  Mar.  3,  1891,  may  be  forfeited 
and  canceled  without  judicial  decree  or  Act 
of  Congress  if  (1)  they  are  granted  as  an 
incident  to  an  agreement  under  section  2 
of  the  act  of  Feb.  21, 1911,  (2)  the  approval 
or  reapproval  of  the  maps  of  rights-of-way 
is  made  subject  to  the  terms  of  the  agree- 
ment, and  (3)  the  agreement  provides  for 
such  forfeiture  or  cancellation.  56-98 

Maps  of  rights-of-way  under  the  1891 
statute  (26  Stat.  1095)  were  reapproved, 
subject  to  the  terms  of  an  agreement  under 
the  1911  statute  (36  Stat.  925)  between 
the  United  States  and  an  irrigation  dis- 
trict. The  agreement  provided  that  the 
failure  of  the  district  to  comply  with  its 
terms  would  ipso  facto  render  the  rights- 
of-way  null  and  void.  The  agreement  also 
provided  that  the  district  was  to  supply 
certain  Indians  with  fixed  quantities  of 
water  each  year ;  it  failed  to  specify  when 
delivery  was  to  begin.  More  than  six 
years  have  passed,  the  district  has  failed 
to  supply  the  water,  has  failed  to  construct 
waterworks,  and  there  is  no  reasonable 
prospect  that  they  will  be  constructed. 
Held:  (1)  A  reasonable  time  for  perform- 
ance has  passed  and  the  district  must  be 
considered  as  having  failed  to  perform  its 
agreement  to  deliver  water.  (2)  The 
rights-of-way  are  null  and  void  and  the 
Commissioner  of  the  General  Land  Office 
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(Director,  BLM)  and  the  Department  may 
officially  note  and  announce  their  termina- 
tion. (3)  No  judicial  decree  or  act  of  Con- 
gress is  required  to  render  them  null  and 
void.  56-99 

The  petition  of  the  district  requested  that 
the  Secretary  of  the  Interior  "reapprove" 
the  maps  and  that  the  rights-of-way  be 
"regranted."  Held,  such  request  is  a  con- 
cession that  the  rights-of-way  had  become 
null  and  void.  56-99 

V.  ACT  OF  JANUARY  21,  1895 

Section  5  of  the  act  of  Feb.  26,  1919  (40 
Stat.  1175,  16  U.S.C.  221),  does  not  au- 
thorize the  issuance  of  a  permit  to  con- 
struct an  aerial  tramway  across  a  portion 
of  the  Grand  Canyon  National  Park  where 
such  a  tramway  would  mar  the  Park's 
scenic  beauty.  And  any  privilege  which 
the  owner  of  mining  property  within  the 
Park  may  have  had  under  the  act  of  Jan. 
21, 1895  (28  Stat.  635,  43  U.S.C.  956),  to  ap- 
ply for  a  permit  to  use  a  tramroad  across 
these  lands  before  they  were  converted 
into  a  national  park,  expired  upon  enact- 
ment of  the  act  of  Feb.  26,  1919.      58-776 

VI.  ACT  OF  FEBRUARY  15,  1901 

The  act  of  Mar.  4,  1911  (36  Stat.  1235), 
which  authorized  the  granting  of  rights- 
of-way  for  a  period  not  exceeding  50  years 
across  and  upon  public  lands,  national 
forests  and  reservations  of  the  United 
States,  merely  extended  additional  or 
larger  grants  without  modifying  or  repeal- 
ing the  act  of  Feb.  15,  1901  (31  Stat.  790), 
and  the  two  acts  should  therefore  be  con- 
strued and  applied  in  harmony.        52-671 

With  respect  to  rights-of-way  over  the 
public  lands  for  power  purposes,  the  acts 
of  Feb.  15,  1901  (31  Stat.  790)  and  Mar. 
4,  1911  (36  Stat.  1235)  were  superseded  by 
the  Federal  Power  Act  of  June  10,  1920 
(41  Stat.  1063)  and  whenever  a  grant  of 
a  right-of-way  made  under  either  the  act 
of  1901,  or  the  act  of  1911,  shall  have 
expired  by  limitation,  continued  use  of  the 
right-of-way  can  be  authorized  only  under 
a  license  issued  by  the  Federal  Power 
Commission.  52-671 

For  the  Secretary  of  the  Interior  to  re- 
quire all  who  have  secured  permits  for  the 
use  of  public  lands   for   power  purposes 


under  the  act  of  Feb.  15,  1901  (31  Stat. 
790),  to  conform  to  a  uniform  system  of 
regulations,  or  to  change  such  regulations 
as  he  may  deem  proper,  regardless  of  the 
time  when  the  permission  to  use  the  land 
was  granted,  is  not  an  arbitrary  or  unrea- 
sonable exercise  of  the  power  conferred 
upon  him  by  that  act.  52-705 

The  only  limitation  upon  the  discretion- 
ary power  of  regulation  conferred  upon 
the  Secretary  of  the  Interior  by  the  act  of 
Feb.  15,  1901  (31  Stat.  790)  was  that  his 
action  thereunder  should  not  be  arbitrary 
or  unreasonable  or  such  as  would  destroy 
valuable  interests  established  by  the  per- 
mittee under  the  authority  of  his  permit. 

52-705 
Instructions  of  Oct.  16,  1931,  rights-of- 
way  for  power  purposes ;  payment  of  ren- 
tals. (Circulars  dated  Jan.  6  1913  (41 
L.D.  454)  and  Mar.  1,  1913  (41  L.D.  532), 
modified.)      (Cir.  No.  1260.)  53-511 

Rights-of-way  for  power  projects  and  for 
the  storage  and  carriage  of  water  au- 
thorized by  the  act  of  Feb.  15,  1901  (41 
Stat.  790)  cannot  be  granted  within  the 
boundaries  of  the  Mount  McKinley  Na- 
tional Park,  Alaska,  as  originally  estab- 
lished by  the  act  of  Feb.  26,  1917  (39  Stat. 
938),  except  upon  specific  authorization 
by  Congress,  but  permits  for  purposes  other 
than  the  storage  or  carriage  of  water  or 
development  or  transmission  of  power  au- 
thorized by  the  act  of  1901  may  be  granted 
without  such  specific  authority.  53-674 
The  adoption  of  departmental  regula- 
tions prescribing  identical  conditions  of  the 
grant  of  a  revocable  permit  under  the  act 
of  Feb.  15,  1901  (31  Stat.  790),  and  of  an 
easement  for  a  fixed  term  of  years  under 
the  act  of  Mar.  4,  1911  (36  Stat.  1253)  does 
not  reduce  the  grant  of  an  easement  au- 
thorized by  the  act  of  1911  to  the  level  of 
the  permit  authorized  by  the  act  of  1901. 

58-607 
The  provisions  of  section  245.21  (r)  (43 
CFR,  1944  Cum.  Supp.),  which  give  the 
Secretary  of  the  Interior  a  conditional 
right  to  require  transfer  of  a  right-of-way, 
operate  concurrently  with  the  authority 
of  the  Federal  Power  Commission  to  ap- 
prove sales  of  property  in  excess  of  $50,000. 

58-608 
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VII.   ACT   OF  FEBRUARY   1,   1905 

Instructions  of  Oct.  16,  1931,  rights-of- 
way  for  power  purposes;  payment  of 
rentals.  (Circulars  dated  Jan.  6,  1913 
(41  L.D.  454)  and  Mar.  1,  1913  (41  L.D. 
532),  modified.)    (Cir.  No.  1260.)     53-511 

VIII.  ACT  OF  MARCH  4,  1911 

The  act  of  Mar.  4,  1911  (36  Stat.  1235), 
which  authorized  the  granting  of  rights-of- 
way  for  a  period  not  exceeding  50  years 
across  and  upon  public  lands,  national 
forests  and  reservations  of  the  United 
States,  merely  extended  additional  or 
larger  grants  without  modifying  or  repeal- 
ing the  act  of  Feb.  15,  1901  (31  Stat.  790), 
and  the  two  acts  should  therefore  be  con- 
strued and  applied  in  harmony.       52-671 

With  respect  to  rights-of-way  over  the 
public  lands  for  power  purposes,  the  acts 
of  Feb.  15,  1901  (31  Stat.  790)  and  Mar.  4, 
1911  (36  Stat.  1235)  were  superseded  by 
the  Federal  Power  Act  of  June  10, 1920  (41 
Stat.  1063)  and  whenever  a  grant  of  a 
right-of-way  made  under  either  the  act 
of  1901,  or  the  act  of  1911,  shall  have  ex- 
pired by  limitation,  continued  use  of  the 
right-of-way  can  be  authorized  only  under 
a  license  issued  by  the  Federal  Power 
Commission.  52-671 

Where  a  license  is  issued  under  section 
23  of  the  Federal  Water  Power  Act  of 
June  10,  1920  (41  Stat.  1063),  in  place  of 
a  prior  right-of-way  grant  under  the  act 
of  Mar.  4,  1911  (38  Stat.  1235),  the  legal 
effect  is  that  the  prior  grant  is  merged 
with  and  superseded  by  the  license  insofar 
as  the  license  covers  the  project  embraced 
in  the  prior  grant.  53-442 

Where  a  project  for  which  a  right-of- 
way  was  granted  under  the  act  of  Mar.  4, 
1911  (36  Stat.  1235)  is  partially  covered 
by  a  license  issued  under  section  23  of  the 
Federal  Water  Power  Act,  the  grantee  will 
be  required  to  make  annual  payments  un- 
der the  old  grant  only  to  the  extent  of  that 
portion  of  it  not  covered  by  the  license. 

53-443 

Instructions  of  Oct.  16,  1931,  rights-of- 
way  for  power  purposes;  payment  of 
rentals.  (Circulars  dated  Jan.  6,  1913 
(41  L.D.  454)  and  Mar.  1,  1913  (41  L.D. 
532),  modified.)     (Cir.  No.  1260.)       53-511 

The  adoption  of  departmental  regula- 
tions prescribing  identical  conditions  of  the 


grant  of  a  revocable  permit  under  the  act 
of  Feb.  15,  1901  (31  Stat.  790)  and  of  an 
easement  for  a  fixed  term  of  years  under 
the  act  of  Mar.  4,  1911  (36  Stat.  1253) 
does  not  reduce  the  grant  of  an  easement 
authorized  by  the  act  of  1911  to  the  level 
of  the  permit  authorized  by  the  act  of  1901. 

58-607 

Under  the  act  of  Mar.  4,  1911  (36  Stat. 
1253),  authorizing  the  heads  of  depart- 
ments having  jurisdiction  over  public  lands 
to  prescribe  the  terms  of  the  grants  of 
rights-of-way  over  such  lands  and  to  refuse 
such  grants  as  are  incompatible  with  the 
public  interest,  such  department  heads 
have  discretionary  authority  to  grant  or 
to  refuse  an  application  for  right-of-way. 
Because  the  grantors  have  such  discretion 
an  applicant  acquires  no  vested  right  in  ad- 
vance of  the  actual  grant  of  a  right-of-way 
and  must  accept  the  conditions  of  the  grant 
defined  by  departmental  regulations  in 
force  at  the  time  of  the  grant  rather  than 
the  regulations  in  force  when  the  appli- 
cation is  filed.  58-607 

The  provisions  of  section  245.21  (r)  (43 
CFR,  1944  Cum.  Supp.),  which  give  the 
Secretary  of  the  Interior  a  conditional 
right  to  require  transfer  of  a  right-of-way, 
operate  concurrently  with  the  authority  of 
the  Federal  Power  Commission  to  approve 
sales  of  property  in  excess  of  $50,000. 

58-608 

It  is  within  the  discretionary  power  of 
the  Secretary  of  the  Interior  to  impose  the 
conditions  embodied  in  paragraphs  (r)  and 
(v)  of  43  CFR  245.21  among  the  terms  and 
conditions  required  to  be  agreed  to  by  all 
applicants  for  rights-of-way  for  transmis- 
sion lines  across  lands  under  the  control 
of  this  Department.  60-444 

No  right  in  or  to  a  right-of-way  under 
the  act  of  Mar.  4,  1911  (43  U.S.C.  961), 
arises  until  the  granting  of  an  easement  by 
the  head  of  the  department  having  juris- 
diction over  a  particular  area  of  land. 

60-444 

IX.  ACT  OF  FEBRUARY  25,  1920 

Instructions  of  Feb.  21,  1931,  rights-of- 
way  for  pipelines  for  transportation  of  oil 
and  gas.  53-310 

The  purpose  of  the  provision  in  section 
29  of  the  Mineral  Leasing  Act  requiring  the 
insertion  in  permits  and  leases  of  a  reser- 


RIGHTS-OF-WAY,    IX 


381 


vation  of  such  easements  as  may  be  neces- 
sary or  appropriate  to  the  working  of  the 
permitted  or  leased  lands  for  the  deposits 
described  in  that  act  is  to  enable  the  Gov- 
ernment to  permit  exploration,  develop- 
ment, and  mining  of  other  kinds  of 
minerals  than  that  claimed  by  the  first  per- 
mittee or  lessee.  53-508 

A  requirement  that  an  applicant  for  a 
right-of-way  for  an  oil  or  gas  pipeline 
shall,  as  a  condition  precedent  to  the  grant- 
ing thereof,  enter  into  a  stipulation  ex- 
pressly consenting  and  agreeing  to 
purchase  and/or  transport  oil  or  gas  avail- 
able on  Government  lands  in  the  vicinity 
of  its  pipeline  or  gathering  branches  with- 
out discrimination  as  between  Government 
lands  and  lands  of  others,  and  in  such 
ratable  proportions  as  may  be  satisfactory 
to  the  Secretary  of  the  Interior,  does  not 
transcend  the  scope  of  section  28  of  the  act 
of  Feb.  25, 1920  (41  Stat.  437,  448),  govern- 
ing applications  of  this  character.      54-465 

The  authority  granted  the  Secretary  of 
the  Interior  by  section  28  of  the  act  of 
Feb.  25,  1920  (41  Stat.  437)  to  promulgate 
regulations  to  govern  the  use  of  rights-of- 
way  through  public  lands  for  pipeline  pur- 
poses includes  regulation  of  the  pipelines, 
the  right-of-way  being  granted  for  "pipeline 
purposes",  and  the  only  use  of  the  right-of- 
way  contemplated  by  the  statute  being  use 
for  a  pipeline.  54-465 

The  inclusion  in  the  act  of  Feb.  25,  1920 
(41  Stat.  437),  of  the  express  condition 
that  the  pipelines  provided  for  must  be 
operated  as  common  carriers  does  not  ex- 
clude, by  implication,  other  control  over 
the  pipelines,  but  was  intended  merely  to 
direct  the  exercise  of  the  discretion  of  the 
Secretary  of  the  Interior  on  one  particular 
feature,  leaving  him  freedom  of  discretion 
over  the  other  elements  of  regulation  as  to 
the  use  of  the  pipeline.  54-465 

Under  section  32  of  the  act  of  Feb.  25, 
1920  (41  Stat.  437),  the  Secretary  of  the 
Interior  is  authorized  to  do  any  and  all 
things  necessary  to  carry  out  and  accom- 
plish the  purposes  of  the  act.  Held,  a  stipu- 
lation which  requires  that  an  applicant  for 
a  pipeline  right-of-way  across  public  lands 
shall  agree  to  purchase  and/or  transport 
oil  or  gas  available  on  Government  lands 
in  the  vicinity  of  its  pipeline  or  gathering 


branches,  without  discrimination  as  be- 
tween Government  lands  and  lands  of 
others,  and  in  such  ratable  proportions  as 
may  be  satisfactory  to  the  Secretary  of  the 
Interior,  is  within  the  purview  of  this 
statute.  54-465 

A  stipulation  required  of  applicants  for 
rights-of-way  for  pipelines  over  public 
lands,  embodied  in  regulations  promulgated 
under  authority  of  section  28  of  the  act  of 
Feb.  25,  1920  (41  Stat.  437),  included  the 
following :  "and  further  expressly  consents 
and  agrees  *  *  *  that  the  use  of  the  pipe- 
line for  the  transportation  of  oil  or 
gas  shall  be  limited  to  oil  or  gas 
produced  in  conformity  with  State  and/or 
Federal  laws,  *  *  *  and  further  expressly 
consents  and  agrees  to  purchase  and/or 
transport  oil  or  gas  available  on  Govern- 
ment lands",  etc.  Held:  If  the  applicant 
is  merely  a  carrier,  and  not  a  purchaser  as 
well,  the  stipulations  apply  to  it  as  a  car- 
rier only,  and  if  it  carries  oil  but  not  gas 
the  applicant  is  affected  only  as  a  carrier 
of  oil,  the  language  of  each  term  of  the 
stipulation  being  in  the  disjunctive,  and 
not  intended  to  have  the  effect  of  changing 
the  business  of  a  pipeline  right-of-way 
grantee.  55-214 

The  Secretary  may  make  a  reasonable 
charge  (a)  for  rights-of-way  for  oil  pipe- 
lines over  the  public  land  granted  pursuant 
to  section  28  of  the  act  of  Feb.  25,  1920  (41 
Stat.  437,  449) ,  as  amended,  but  not  (b)  for 
right-of-way  for  transmission  line  under 
section  5(d)  of  the  act  of  Dec.  21, 1928  (45 
Stat.  1057).  57-31 

An  application  by  an  oil  and  gas  lessee 
under  the  Mineral  Leasing  Act  for  a  grant 
across  public  land  not  covered  by  the  lease, 
on  a  basis  which  would  exclude  the  com- 
mon-carrier condition  of  section  28,  must 
be  denied,  even  though  it  merely  involves 
a  pipeline  for  the  transportation  of  oil  or 
gas  from  one  portion  of  the  leased  land  to 
another  portion  of  such  land  across  an 
intervening  40-acre  tract.  60-366 

The  Secretary  of  the  Interior  has  no 
authority  to  grant  rights-of-way  for  pipe- 
line purposes  for  the  transportion  of  oil  or 
gas  over  the  public  domain,  except  in  ac- 
cordance with  the  provisions,  limitations, 
and  conditions  embodied  in  section  28  of 
the  Mineral  Leasing  Act.  60-366 
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The  Secretary  of  the  Interior  has  no  dis- 
cretion to  excuse  any  applicant  for  a  right- 
of-way  for  a  natural  gas  pipeline  across 
public  land  from  a  statutory  requirement 
to  maintain  such  pipeline  as  a  common 
carrier.  61-403 

X.  ACT  OF  NOVEMBER  9,  1921 

Regulations  of  Aug.  19,  1933,  in  re  trac- 
ings and  duplicates  showing  public  high- 
way rights-of-way.     (Cir.  No.  1310.) 

54-270 
XL  CANCELLATION 

Section  2  of  the  act  of  Feb.  21,  1911  (36 
Stat.  925),  authorizes  the  Secretary  of  the 
Interior,  "upon  such  terms  as  may  be 
agreed  upon,  to  cooperate  with  irrigation 
districts,  for  the  construction  or  use  of  such 
reservoirs,  canals,  or  ditches  as  may  be  ad- 
vantageously used  by  the  Government  and 
irrigation  districts,  water  users  associa- 
tions, corporations,  entrymen,  or  water 
users  for  impounding,  delivering,  and 
carrying  water  for  irrigation  purposes." 
Ordinarily,  the  legal  effect  of  approval  of  a 
map  of  location  of  rights-of-way  by  the 
Secretary  pursuant  to  the  act  of  Mar.  3, 
1891  (26  Stat.  1095),  is  that  title  to  the 
rights-of-way  vests,  subject  only  to  for- 
feiture by  judicial  decree  or  act  of  Con- 
gress. Held,  rights-of-way  granted  under 
the  act  of  Mar.  3,  1891,  may  be  forfeited 
and  canceled  without  judicial  decree  or  act 
of  Congress  if  (1)  they  are  granted  as  an 
incident  to  an  agreement  under  section  2 
of  the  act  of  Feb.  21, 1911,  (2)  the  approval 
or  reapproval  of  the  maps  of  rights-of-way 
is  made  subject  to  the  terms  of  the  agree- 
ment, and  (3)  the  agreement  provides  for 
such  forfeiture  or  cancellation.  56-98 

Maps  of  rights-of-way  under  the  1891 
statute  (26  Stat.  1095)  were  reapproved, 
subject  to  the  terms  of  an  agreement  under 
the  1911  statute  (36  Stat.  925)  between 
the  United  States  and  an  irrigation  dis- 
trict. The  agreement  provided  that  the 
failure  of  the  district  to  comply  with  its 
terms  would  ipso  facto  render  the  rights- 
of-way  null  and  void.  The  agreement  also 
provided  that  the  district  was  to  supply 
certain  Indians  with  fixed  quantities  of 
water  each  year ;  it  failed  to  specify  when 
delivery  was  to  begin.  More  than  six  years 
have  passed,  the  district  has  failed  to  sup- 
ply   the   water,    has   failed    to   construct 


waterworks,  and  there  is  no  reasonable 
prospect  that  they  will  be  constructed. 
Held:  (1)  a  reasonable  time  for  perform- 
ance has  passed  and  the  district  must  be 
considered  as  having  failed  to  perform  its 
agreement  to  deliver  water.  (2)  The 
rights-of-way  are  null  and  void  and  the 
Commissioner  of  the  General  Land  Office 
(Director,  BLM)  and  the  Department  may 
officially  note  and  announce  their  termina- 
tion. (3)  No  judicial  decree  or  act  of 
Congress  is  required  to  render  them  null 
and  void.  56-99 

XII.  MATERIAL  SITES 

Where  a  highway  being  built  under  the 
Federal  Highway  Act  (23  U.S.C.,  1946  ed., 
sec.  18),  is  approximately  2  miles  distant 
from  public  land  on  which  a  material  site 
permit  was  issued  to  the  State  of  Oregon 
Highway  Commission,  a  determintion  that 
the  land  is  "adjacent"  to  the  road  within 
the  meaning  of  section  17  of  the  Federal 
Highway  Act  is  not  unreasonable.      61-256 

XIII.  NATURE  OF  INTEREST  GRANTED 

The  fact  that  the  grantee  of  a  railroad 
right-of-way  is  restricted  to  the  use  of  the 
lands  for  railroad  purposes  only  and  is  not 
invested  with  any  right  to  mine  and  re- 
move the  minerals  for  any  other  purpose 
does  not  render  the  land  subject  to  location 
under  the  mining  laws.  53-340 

The  grant  of  Dec.  19,  1913,  to  the  city 
and  county  of  San  Francisco  of  public  lands 
for  development  and  use  of  the  Hetch 
Hetchy  water  supply  and  power  project  is 
similar  to  the  grant  of  Mar.  3,  1875,  of 
rights-of-way  and  station  grounds  for  rail- 
road purposes,  and  of  Mar.  3,  1891,  for 
reservoir  sites,  that  is,  a  base  or  qualified 
fee  not  subject  to  interference  by  subse- 
quent disposals.  53-425 

Upon  a  grant  by  the  United  States  of  a 
right-of-way  for  railroad  purposes  over 
public  lands,  the  company's  interest  is 
"neither  a  mere  easement  nor  a  fee  simple 
absolute,  but  a  limited  fee,  made  on  the 
implied  condition  of  reverter  in  the  event 
that  the  company  ceases  to  use  or  retain 
the  land  for  the  purposes  for  which  it  is 
granted."  54-392 

A  right-of-way  through  the  public  do- 
main granted  to  a  railroad  by  Congress 
may  be  used  only  and  exclusively  for  rail- 
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road  purposes,  irrespective  of  whether  the 
use  of  a  portion  of  the  right-of-way  for 
other  purposes  interferes  with  the  con- 
tinued operation  of  the  railroad.        56-206 

Only  such  interest  in  the  right-of-way 
was  vested  in  the  grantee  as  may  be  essen- 
tial to  the  continued  use  and  enjoyment  of 
the  land  for  the  purpose  specified  in  the 
grant.  56-206 

Under  the  Granting  Act  of  Mar.  3,  1875 
(18  Stat.  482),  the  Great  Northern  Rail- 
way Company  acquired  neither  the  right 
to  use  any  portion  of  its  right-of-way  for 
the  purpose  of  drilling  for  and  removing 
subsurface  oil  nor  any  title  or  interest 
in  or  to  such  oil.  56-206 

The  right-of-way  granted  to  the  North- 
ern Pacific  Railroad  Company  by  section 
2  of  the  act  of  July  2,  1864  (13  Stat.  365), 
is  a  limited  fee  upon  an  implied  condition 
of  reverter.  Section  3  of  that  act  which 
conveyed  an  absolute  fee  in  the  odd-num- 
bered sections  which  it  granted  does  not 
apply  to  the  segments  of  the  right-of-way 
over  odd-numbered  sections.  The  right- 
of-way  grant  is  for  railroad  purposes  only. 
It  conveyed  no  interest  in  the  underlying 
minerals  since  their  extraction  is  not  es- 
sential for  such  purposes.  Nor  is  it  mate- 
rial that  a  proposed  use  for  other  than 
railroad  purposes  will  not  interfere  with 
the  continued  operation  of  the  railroad. 

58-160 

A  right-of-way  under  section  1  of  the  act 
of  Aug.  30,  1890  (26  Stat.  391;  43  U.S.C. 
945),  is  not  limited  in  its  use  to  the  trans- 
portation of  water  for  irrigation  purposes 
but  may  be  used  to  carry  water  for  domes- 
tic purposes.  58-490 

The  adoption  of  departmental  regula- 
tions prescribing  identical  conditions  of  the 
grant  of  a  revocable  permit  under  the  act 
of  Feb.  15,  1901  (31  Stat.  790),  and  of  an 
easement  for  a  fixed  term  of  years  under 
the  act  of  Mar.  4, 1911  (36  Stat.  1253)  does 
not  reduce  the  grant  of  an  easement  au- 
thorized by  the  act  of  1911  to  the  level  of 
the  permit  authorized  by  the  act  of  1901. 

58-607 

The  provisions  of  section  345.21  (i)  of 
the  regulations  of  Dec.  14,  1942  (43  CFR, 
1944  Cum.  Supp.),  which  require  the  gran- 
tee of  a  right-of-way  to  consent  to  the 
reservation  by  the  United  States  of  the 
right   to   use   the    right-of-way   land    for 


power  purposes  are  not  inconsistent  with 
the  concept  of  an  easement.  58-607 

Even  the  reservation  of  a  conditional 
right  to  revoke  the  grant  of  an  easement 
may  be  required  when  necessary  for  the 
legitimate  protection  of  the  United  States. 

58-608 
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IX.  Supervisory      Authority      of 

Secretary 394 

X.  Witnesses 395 

I.  GENEKALLY 

Appearance  of  a  contestee  before  the 
local  office  after  the  expiration  of  the  peri- 
od provided  by  the  Rules  of  Practice  for 
service  of  notice  of  contest  to  move  the 
dismissal  of  the  proceedings  is  merely  a 
plea  to  the  jurisdiction  and  is  in  no  sense 
an  answer  or  joinder  of  action.  52-577 

Except  where  otherwise  specifically  pro- 
vided by  statute,  the  territorial  and  official 
jurisdiction  of  the  register  is  limited  by  the 
boundaries  of  his  land  district  and  to  those 
matters  the  care  and  administration  of 
which  are  charged  to  him.  52-673 

For  the  Secretary  of  the  Interior  to  re- 
quire all  who  have  secured  permits  for  the 
use  of  public  lands  for  power  purposes 
under  the  act  of  Feb.  15,  1901  (31  Stat. 
790)  to  conform  to  a  uniform  system  of 
regulations,  or  to  change  such  regulations 
as  he  may  deem  proper,  regardless  of  the 
time  when  the  permission  to  use  the  land 
was  granted,  is  not  an  arbitrary  or  unrea- 
sonable exercise  of  the  power  conferred 
upon  him  by  that  act.  52-705 

In  adverse  proceedings  under  section 
2326,  Revised  Statutes,  as  amended  by  the 
act  of  Mar.  3, 1881,  each  party  is  nominally 
plaintiff  and  must  show  his  title,  and  the 
applicant  for  patent  cannot  go  forward 
with  his  proceedings  in  the  Land  Depart- 
ment simply  because  the  adverse  claimant 
had  failed  to  make  out  his  case,  if  he  also 
had  failed.  53-115 
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A  decision  of  an  officer  of  a  local  land 
office,  in  a  proceeding  in  which  the  United 
States  is  made  a  party,  is  subject  to  review 
suo  sponte  by  the  Commissioner  of  the  Gen- 
eral Land  Office,  even  though  no  appeal  be 
filed  by  a  party  adversely  affected  by  the 
decision.  53-245 

The  departmental  ruling  holding  that 
where  more  than  one  action  has  been  com- 
menced, based  upon  separate  adverse  min- 
ing claims,  the  Land  Department  will  await 
a  judgment  determining  the  rights  of  all  the 
parties,  does  not  apply  to  adverse  claims 
not  filed  in  compliance  with  the  statute. 

53-712 

Section  201  of  title  18,  United  States  Code 
[*  *  *  appropriations  *  *  *  to  influence 
Member  of  Congress],  being  a  criminal 
statute,  must  be  strictly  construed ;  and  a 
construction  adopted  and  acted  upon  for  15 
years  without  objection  is  entitled  to  great 
weight.  55-103 

A  case  should  not  be  reopened  on  the 
basis  of  additional  facts  unless  proof  of 
those  facts  would  warrant  a  change  in  the 
previous  action.  55-532 

A  stipulation  made  pursuant  to  a  joint 
resolution  of  Congress  is  not  binding  upon 
the  parties  beyond  the  limits  fixed  by  the 
resolution.  55-532 

A  stipulation  in  one  action  affects  an- 
other between  the  same  parties  only  if  it  is 
of  such  a  nature  as  to  warrant  a  dismissal 
of  the  action  as  a  matter  of  law  or  if  either 
the  agreement  upon  or  the  performance  of 
its  terms  tends  toward  a  determination  of 
the  issue  involved.  55-532 

Mere  informality  in  bringing  a  matter  to 
the  attention  of  the  Secretary  should  not 
prevent  a  consideration  of  its  merits. 

55-532 

Motion  for  rehearing  will  not  be  granted 
where  there  is  no  showing  that  a  new  ques- 
tion of  vital  importance  is  involved,  or  that 
fair  minds  could  not,  from  the  testimony 
previously  adduced,  come  to  the  conclusion 
complained  of,  or  where,  without  any  rea- 
son for  not  then  presenting  such  facts,  no 
facts  are  alleged  in  support  of  the  motion 
that  could  affect  the  decision  complained 
of  that  might  not  have  been  presented  at 
the  previous  hearing.  57-183 

A  junior  applicant  for  an  oil  and  gas 
lease  is  not  entitled  to  notice  and  hearing 
with  respect  to  departmental  proceedings 


which  adjudicate  the  rights  of  a  prior  ap- 
plicant, since  he  gains  no  rights  by  reason 
of  his  application  unless  and  until  the 
prior  application  is  finally  rejected. 

59-235 

The  concurring  decisions  of  the  register 
(now  manager)  of  the  local  land  office  and 
the  Commissioner  of  the  General  Land 
Office  (now  Director  of  the  Bureau  of 
Land  Management)  on  questions  of  fact 
are  generally  not  disturbed  on  appeal  to 
the  Secretary  unless  clearly  wrong. 

59-446 

There  is  no  requirement  in  the  Rules 
of  Practice  that  the  initial  decision  in  a 
public-land  proceeding  shall  be  rendered 
by  the  person  who  presided  over  the  hear- 
ing in  such  proceeding.  61-43 

The  rule  of  the  Department  that  no  ap- 
plication will  be  received  and  no  rights 
will  be  recognized  as  initiated  by  the 
tender  of  an  application  for  a  tract  of  land 
embraced  in  an  entry  of  record  until  such 
entry  has  been  canceled  and  the  cancella- 
tion noted  on  the  records  of  the  local  land 
office  is  not  applicable  to  the  initiation  of 
rights  under  the  mining  laws  on  lands 
subject  to  such  laws.  61-161 

In  the  absence  of  an  appeal  to  the  Sec- 
retary, the  Director  of  the  Bureau  of  Land 
Management  may,  on  his  own  motion,  re- 
consider a  decision  previously  rendered  by 
him  and  correct  any  errors  which  may  have 
been  made  in  the  former  decision.     61-407 

II.  APPEALS 
Generally 

Rule  40  of  Practice,  which  prescribes 
the  procedure  for  the  conduct  of  trials  in 
contest  cases  in  which  demurrers  to  the 
sufficiency  of  evidence  are  entered,  relates 
to  proceedings  before  the  local  officers  and 
is  without  applicability  to  the  considera- 
tion of  appeals  in  the  General  Land  Office 
and  the  department.  52-176 

Instructions  of  May  18,  1933,  providing 
for  appeals  and  motions  for  rehearing  by 
special  agents  in  charge  (Cir.  No.  1299, 
amending  Cir.  No.  460  (44  L.D.  572)). 

54-214 

Grazing  Cir.  No.  4  of  Oct.  7,  1935,  gov- 
erning appeals  from  decisions  of  the  Di- 
rector of  Grazing.  55-368 

The  rules  governing  proceedings  upon 
special  agents'  reports  expressly  provide 
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for  appeals  by  the  Division  of  Investiga- 
tions from  decisions  of  the  Commissioner 
of  the  General  Land  Office  (43  CFR 
222.13).  57-169 

The  allowance  of  appeals  to  the  Secre- 
tary from  the  orders  of  the  Director  (Bi- 
tuminous Coal  Division)  by  dissatisfied 
parties  is  not  required  by  law.  It  would 
be  proper  as  a  matter  of  law  for  the  Sec- 
retary to  review  the  docket  to  determine 
whether  the  conclusions  of  the  Director 
conform  with  the  law  and  general  adminis- 
trative policy.  The  determination  of  the 
relative  advantages  and  disadvantages  of 
review  by  appeal  over  other  methods  of 
review  is  an  administrative  function  for 
the  discretion  of  the  Secretary.        57-428 

Applicant  for  homestead  entry  entered 
military  service  while  an  appeal  was  pend- 
ing before  the  Department  from  the  deci- 
sion of  the  Commissioner  of  the  General 
Land  Office  rejecting  his  application: 
Held,  (1)  where  an  appeal  is  filed  and 
perfected  by  an  applicant  for  homestead 
entry  prior  to  his  entrance  into  the  mili- 
tary service,  action  on  the  appeal  in  the 
regular  course  is  not  stayed  by  notice  of 
military  service;  (2)  in  order  for  admin- 
istrative action  to  be  suspended  in  a  pub- 
lic land  proceeding  involving  a  person  in 
the  military  service  it  must  appear  that 
if  action  is  taken  in  the  regular  course  the 
initiated  or  acquired  rights  of  such  a  per- 
son may,  by  reason  of  the  fact  that  he  is 
in  the  military  service,  be  prejudiced 
thereby  ;  (3)  where  an  applicant  for  home- 
stead entry  in  the  military  service  is  en- 
titled by  departmental  regulations  to  a 
rehearing  but,  before  filing  and  perfecting 
a  motion  for  rehearing,  he  requests  that 
final  action  on  the  entry  be  suspended  dur- 
ing the  period  of  his  military  service,  ac- 
tion on  the  rehearing  will  be  suspended 
during  the  period  of  military  service,  un- 
less the  applicant  subsequently  elects  to 
proceed  with  the  case  during  his  service 
period.  58-138 

Under  the  rules  on  Government  contests 
(43  CFR  222.13),  special  agents  of  the 
General  Land  Office  do  not  appeal  from 
registers'  decisions  adverse  to  the  Govern- 
ment. Such  decisions  are  merely  advisory 
and  are,  therefore,  reviewed  by  the  Com- 
missioner of  the  General  Land  Office  as  of 
course.  58-575 


The  Secretary's  order  delegating  to  the 
Solicitor  the  power  to  decide  public-land 
appeals  is  authorized  by  section  161  of  the 
Revised  Statutes.  60-428 

The  provisions  of  the  Department's 
Rules  of  Practice  relating  to  notices  of 
appeal  in  contest  cases  do  not  apply  to 
appeals  in  other  types  of  proceedings. 

60-454 
Dismissals 

An  appeal  to  the  Secretary  of  the  In- 
terior from  a  decision  of  the  Director  of 
the  Bureau  of  Land  Management  will  be 
dismissed  where  notice  of  appeal  is  not 
filed  within  30  days  from  service  upon  the 
appellant  of  the  decision  from  which  an 
appeal  is  taken.  52-337 

A  dismissal  by  the  Secretary  of  proceed- 
ings on  the  basis  of  an  alleged  rule  of  law, 
the  decision  of  which  is  not  reasonably 
necessary  or  incidental  to  a  determination 
of  the  only  proper  issue  in  the  case,  would 
be  beyond  his  authority.  55-533 

Effect  of 

A  decision  rendered  on  the  appeal  of  one 
party  to  a  controversy  will  not  redound 
to  the  benefit  of  any  other  party  thereto 
who  has  failed  to  appeal  except  where 
joint  interests  are  involved  which  are  so 
related  that  the  rights  of  all  will  be  af- 
fected by  any  decree  made  with  respect  to 
the  rights  of  any  one.  52-529 

While  an  appeal  brings  up  the  whole 
record,  it  is  only  for  the  purpose  of  en- 
abling the  department  to  determine  the 
questions  presented  by  the  errors  assigned, 
and  not  for  the  discovery  of  error  which 
may  have  been  committed  affecting  the 
rights  of  one  who  makes  no  complaint  and 
who  is  not  seeking  to  have  it  corrected. 

52-529 
Failure  to  Appeal 

Where  in  a  contest  proceeding  a  deci- 
sion is  rendered  holding  the  entry  for 
cancellation  but  denying  a  preference  right 
to  the  contestant,  an  appeal  by  the  con- 
testee  from  that  part  of  the  decision  affect- 
ing his  rights  will  not  entitle  the  con- 
testant, who  failed  to  appeal  within  due 
time,  thereafter  to  assert  a  preference 
right  in  the  presence  of  an  adverse  claim 
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even  though  the  decision  as  to  him  may 
have  been  erroneous.  52-529 

Where  contestee  fails  to  appeal  from  an 
adverse  decision  of  the  register,  under 
Rule  50  of  Practice,  in  the  absence  of 
fraud  or  gross  irregularity  the  decision  be- 
comes final,  and  the  contestee  loses  all  in- 
terest he  has  in  the  land  and  any  rights  he 
might  have  asserted,  including  objections 
to  the  sufficiency  of  the  contest  affidavits  or 
other  irregularities,  leaving  the  question 
of  the  preference  right  of  the  contestant 
solely  one  between  the  contestant  and  the 
Government.  56-22 

The  holder  of  an  oil  and  gas  lease  whose 
lease  is  improperly  canceled  and  who  fails 
to  appeal  from  the  cancellation  loses  his 
rights  in  his  lease.  61-355 

Where  several  oil  and  gas  leases  are  can- 
celed for  the  same  reason,  an  appeal  by  one 
lessee  does  not  bring  before  the  Depart- 
ment the  interests  of  the  other  lessees  who 
have  failed  to  appeal.  61-355 

Service  on  Adverse  Party 

Where  adverse  proceedings  are  directed 
against  a  mining  claim,  patent  to  which 
is  not  being  sought  by  the  claimants  there- 
of, charging  failure  to  make  discovery  of 
mineral  and  to  perform  the  required  as- 
sessment work,  no  authority  of  law  exists 
for  service  of  notice  by  publication,  but 
service  must  be  personal  as  provided  by 
Rule  7  of  Practice.  52-379 

Where  a  protest  against  an  application 
was  not  allowed,  no  hearing  directed  on 
a  controverted  issue  of  fact,  and  the  appli- 
cation was  not  denied  upon  any  disputed 
question  of  fact  but  solely  upon  the  appli- 
cant's showings,  the  protestant  is  not  a 
party  within  the  meaning  of  the  rules  of 
practice  which  require  that  notice  of  ap- 
peal should  be  served  on  the  opposite  party. 

56-276 

The  requirement  of  section  9(1)  of  the 
Federal  Range  Code  (43  CFR,  1944  Cum. 
Supp.,  501.9 (?) ),  that  a  copy  of  an  appeal 
and  brief  in  support  thereof  must  be  served 
on  each  party  of  record,  applies  only  to 
parties  who  are  adversaries  such  as  ap- 
pellants and  interveners,  and  neither  re- 
quires the  service  of  appeals  on  the  ad- 
visory board,  or  the  district  or  regional 
graziers,  nor  contemplates  the  filing  of  a 
reply  brief  by  the  latter.  58-687 


An  appeal  will  be  dimissed  where  a  copy 
of  the  appeal  was  not  served  upon  an  ad- 
verse party.  61-355 

An  appellant  taking  an  appeal  to  the 
Secretary  of  the  Interior  complies  with  the 
Rules  of  Practice  requiring  service  of  no- 
tice of  the  appeal  upon  the  adverse  party 
by  serving  the  attorney  who  represented 
that  party  in  the  proceeding  before  the 
Director  of  the  Bureau  of  Land  Manage- 
ment, even  though  the  attorney  has  mean- 
while been  dismissed,  where  the  record 
fails  to  show  that  the  adverse  party  gave 
notice  to  the  appellant  of  the  attorney's 
dismissal.  61-379 


Standing  to  Appeal 

Instructions  of  May  18,  1933,  providing 
for  appeals  and  motions  for  rehearing 
special  agents  in  charge   (Cir.  No.  1299) 
amending  Cir.  No.  460   (44  L.D.  572). 

54-214 

An  assignee  of  an  oil  and  gas  lease  whose 
assignment  has  not  been  approved  but  is 
apparently  in  compliance  with  applicable 
statutory  and  regulatory  requirements  has 
standing  as  an  "aggrieved  person"  to  ap- 
peal to  the  Secretary  from  a  decision  can- 
celing the  assigned  lease.  61-355 

Timely  Filing 

Rules  of  Practice  limiting  the  time  in 
which  appeals  may  be  taken  and  motions 
for  rehearing  made  are  of  the  greatest 
practical  importance,  being  necessary  to 
put  a  period  to  vexatious  litigation  and 
to  secure  to  the  parties  litigant  the  ter- 
mination of  their  legal  controversies,  and, 
at  least  in  cases  inter  partes,  will  be 
strictly  enforced  in  the  absence  of  valid 
excuse  or  of  circumstances  strongly  calling 
for  the  exercise  of  the  directory  and  su- 
pervisory power  conferred  upon  the  De- 
partment by  law.  54-144 

Rule  76  of  Practice  prescribes  that  notice 
of  appeal  from  the  Commissioner's  decision 
must  be  served  on  the  adverse  party  and 
filed  in  the  office  of  the  register  or  in  the 
General  Land  Office  within  30  days  from 
the  date  of  service  of  notice  of  such  deci- 
sion. 54-145 

An  appeal  to  the  Secretary  of  the  In- 
terior from  a  decision  of  the  Director  of 
the  Bureau  of  Land  Management  will  be 
dismissed  when   notice  of  appeal  is  not 
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filed  within  30  clays  from  service  upon  the 
appellant  of  the  decision  from  which  an 
appeal  is  taken.  61-337 

III.  EVIDENCE 

A  contestee  who  submits  testimony  be- 
fore an  officer  other  than  the  register,  after 
having  demurred  to  the  contestant's  evi- 
dence, is  deemed  to  have  elected  in  ad- 
vance not  to  stand  upon  his  demurrer 
should   it  be   overruled   by   the   register. 

52-177 

Where  no  direct  reference  is  made  in 
the  decision  of  the  register  to  a  demurrer 
of  the  contestee  as  to  the  contestant's  evi- 
dence, the  presumption  will  prevail  that 
due  consideration  was  given  to  the  de- 
murrer before  a  decision  on  the  merits 
was  rendered.  52-177 

Where  adverse  charges  are  preferred  by 
the  Government  against  a  mining  location 
conflicting  with  certain  homestead  entries 
or  oil  and  gas  permit  applications  and  the 
opposing  claimants,  upon  due  notice,  fail 
to  assert  their  rights,  the  burden  of  proof 
to  establish  the  charges  is  upon  the  Gov- 
ernment. 52-313 

Under  the  general  rule  of  law  a  statute 
is  in  force  and  operation  during  the  entire 
day  of  its  approval,  subject  to  the  priv- 
ilege of  any  person  having  a  substantial 
right  that  may  be  affected  thereby  to 
prove  that  a  claim  filed  on  that  day  was 
actually  initiated  before  the  exact  time  of 
the  approval  of  the  act.  52-336 

Section  2291,  Revised  Statutes,  contem- 
plates that  a  homestead  entryman  shall, 
upon  the  submission  of  final  proof,  appear 
personally  before  the  proof-taking  officer, 
and  an  exception  to  that  requirement  for 
the  purpose  of  granting  equitable  consid- 
eration to  a  mortgagee  will  be  considered 
only  upon  a  showing  that  the  testimony 
of  the  entryman  cannot  be  obtained. 

52-514 

An  oath  in  support  of  a  stock-raising 
homestead  application  alleging  that  no  part 
of  the  land  applied  for  is  claimed,  occupied, 
or  being  worked  under  the  mining  laws, 
or  occupied  or  appropriated  under  any 
other  public  land  law  except  by  the  claim- 
ant himself,  establishes  a  prima  facie  case 
that  the  land  was  unoccupied  and  unap- 
propriated, and  where  the  entry  was  regu- 
larly allowed  the  burden  of  proof  is  upon 


a  mineral  claimant  asserting  a  right  under 
the  mining  laws  to  establish  by  extrinsic 
evidence  the  illegality  of  the  entry.     53-382 

Where  no  record  of  naturalization  can  be 
produced  evidence  that  one  had  declared 
his  intention  of  becoming  a  citizen  and  had 
alleged  under  oath  in  an  application  to 
make  entry  of  public  land  that  he  was  a 
citizen  of  the  United  States  is  sufficient  to 
warrant  the  holding  in  a  land  case  that  he 
had  been  duly  naturalized  as  a  citizen. 
Boyd  v.  Thayer  (143  U.S.  135).         53-648 

If  a  mineral  claimant  brings  a  contest 
against  a  regularly  allowed  homestead 
entry  and  uses  an  official  mineral  survey 
of  his  claim  as  evidence  of  the  existence 
of  conflict,  the  survey  is  not  conclusive  as 
to  the  location  of  his  claim  and  the  entry- 
man  has  the  right  to  impeach  it  in  the  Land 
Department,  if  not  made  in  accordance 
with  the  law  and  regulations  or  if  it  is 
fraudulent  or  erroneous.  54-48 

Where  the  plat  and  field  notes  of  a  min- 
eral survey,  of  which  the  Land  Department 
takes  official  notice,  prima  facie  establish 
a  conflict  between  a  mining  claim  and  a 
homestead  entry,  such  evidence  will  be 
regarded  as  conclusive  unless  successfully 
impeached.  54-48 

Where  expert  opinion  evidence  con- 
flicts as  to  whether  the  deposits  of  sodium 
borates  in  question  were  natural  evapora- 
tion residues  dissolved  in  and  accumulated 
by  surface  ground-water  drainage  or  were 
hot  springs  products  of  fumarolic  type, 
and  such  opinions  are  no  more  than  theory 
and  assumption  and  no  way  proved,  if 
the  adoption  by  the  Department  of  the 
more  plausible  and  probable  theory  would 
run  counter  to  the  conclusion  of  eminent 
scientists  on  a  highly  technical  question, 
and  subject  a  mining  claimant  to  the  prob- 
able loss  of  all  benefits  from  his  explora- 
tions and  development  at  large  cost  made 
on  the  faith  of  an  opposing  theory,  the 
Department  will  adopt  the  latter  theory 
in  disposing  of  the  case.  54-183 

A  defendant  in  a  hearing  before  a  local 
land  office,  after  being  called  by  the  Gov- 
ernment as  a  witness  in  its  behalf  and 
submitting  some  testimony,  declined  to 
further  testify  in  that  relation  and  left 
the  witness  stand.  Held,  That  the  testi- 
mony so  given  and  the  action  in  refusing 
to  answer  further  questions  and  leaving 
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the  witness  stand  are  properly  a  part  of 
the  record  and  therefore  to  be  considered 
as  evidence  in  the  determination  of  the 
case,  notwithstanding  that  the  witness  was 
not  subpoenaed.  54-276 

Under  the  general  rule  of  law,  a  statute 
is  in  force  and  operation  during  the  entire 
day  of  its  approval,  subject  to  the  excep- 
tion that  any  person  having  a  substantial 
right  that  may  be  affected  thereby  may 
prove  that  a  claim  filed  on  that  day  was 
actually  initiated  before  the  exact  time  of 
approval  of  the  act.  55-85 

While  the  findings  of  registers  upon  the 
weight  and  interpretation  to  be  given  evi- 
dence adduced  at  hearings  before  them, 
and  the  affirmance  of  their  findings  by  the 
General  Land  Office,  are  matters  which 
may  well  be  considered  and  given  weight 
by  the  Secretary  in  cases  before  him  on 
appeal,  they  do  not  preclude  him  from 
making  other  or  different  findings.  Held, 
That  Sec.  36,  T.  30  S.R.  23  E.,  M.D.B.  &  M., 
California,  was  known  mineral  (oil  and 
gas)  land  before,  on,  and  after  Jan.  26, 
1903,  the  date  when  the  survey  officially 
establishing  the  boundaries  of  the  section 
was  approved  by  the  Commissioner  of  the 
General  Land  Office.  55-534 

Professional  papers  and  bulletins  reflect- 
ing the  opinions  of  their  author  on  the 
sodium  deposits  in  dispute,  but  not  offered 
in  evidence  before  the  register,  may  not  be 
considered  as  evidence  on  appeal.      58-426 

In  considering  an  appeal  in  a  noncontest 
case,  the  Director  of  the  Bureau  of  Land 
Management  may  obtain  and  consider  evi- 
dence which  was  not  before  the  subordi- 
nate bureau  official  from  whose  decision 
the  appeal  was  taken,  and  may  decide  the 
appeal  on  the  basis  of  such  evidence. 

60-^14 

IV.  GOVERNMENT  CONTESTS 

Where  adverse  charges  are  preferred  by 
the  Government  against  a  mining  location 
conflicting  with  certain  homestead  entries 
or  oil  and  gas  permit  applications  and  the 
opposing  claimants,  upon  due  notice,  fail 
to  assert  their  rights,  the  burden  of  proof 
to  establish  the  charges  is  upon  the  Gov- 
ernment. 52-313 

Defendants  in  land  proceedings  should 
not  be  compelled  to  combat  a  case  piece- 
meal because  it  is  brought  by  the  Govern- 
ment,   except    by    stipulation    or    proper 


showing  satisfactory  to  the  register  that 
the  public  interest  requires  a  continuance. 

52-437 

An  order  issued  by  the  Commissioner 
of  the  General  Land  Office  directing  pro- 
ceedings against  the  validity  of  an  entry 
will  defeat  the  confirmatory  effect  of  the 
proviso  to  section  7  of  the  act  of  Mar  3, 
1891  (26  Stat.  1095),  even  if  no  party  be 
named  therein,  and  the  date  of  the  issu- 
ance and  service  of  notice  upon  the  real 
party  in  interest  is  immaterial.         52-508 

The  rule  that  an  answer  which  fails  to 
deny  a  charge  is  insufficient  to  warrant  a 
hearing  and  must  be  taken  as  an  admis- 
sion of  its  truth  under  the  regulations  re- 
lating to  contests  on  report  by  representa- 
tives of  the  General  Land  Office  is  equally 
applicable  to  protests  preferred  by  the  For- 
est Service.  53-175 

Where  a  claimant  elects  to  stand  on  his 
answer  to  a  charge  and  does  not  choose  to 
support  his  contention  as  to  the  legal  in- 
sufficiency of  the  charge  by  filing  brief  and 
argument  before  the  case  is  reached  in  its 
order  for  examination  in  the  Land  Depart- 
ment, he  will  not  thereafter  be  heard  to  as- 
sert that  he  was  deprived  of  his  day  in 
court  because  subsequently  denied  the 
privilege  of  filing  brief  and  argument. 

53-175 

Rule  13  of  Practice  requires  that  an  an- 
swer must  specifically  meet  and  respond  to 
the  allegations  of  the  charge,  and  a  denial 
in  an  answer  to  a  charge  based  on  mere 
information  and  belief  that  the  required 
work  on  a  mining  claim  was  not  fully  per- 
formed is  not  sufficient  to  fulfill  the  re- 
quirement. 53-572 

Where  the  Land  Department  initiates 
proceedings  to  forfeit  a  claim,  if  the  claim- 
ant fails  to  deny  the  charges  and  to  apply 
for  a  hearing,  or  to  submit  a  statement  of 
facts  rendering  the  charges  immaterial, 
such  failure  must  be  taken  as  an  admission 
of  the  charges  and  obviates  the  necessity 
of  a  hearing.  53-572 

In  a  case  involving  a  contest  of  parties, 
or  where  adverse  proceedings  on  the  part 
of  the  Government  are  opposed  by  the  en- 
tryman,  and  testimony  has  been  adduced 
at  a  hearing  called,  it  is  not  proper  to  re- 
mand the  case  for  rehearing  without  first 
passing  upon  the  defendant's  testimony 
and  refusal  to  answer  questions.       54-278 
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In  adverse  proceedings  by  the  Govern- 
ment, a  demurrer  which  is  not  a  defense  to 
the  whole  of  the  charge  or  charges  must 
be  overruled.  55-341 

Failure  to  secure  the  signatures  of  wit- 
nesses to  depositions  and  interrogatories 
is  a  curable  defect,  and  does  not  warrant 
dismissal  of  adverse  proceedings  brought 
by  the  Government  against  an  entry,  and 
upon  receipt  of  depositions,  duly  signed, 
which  were  formerly  inadmissible  as  evi- 
dence because  of  the  absence  of  signature, 
the  defendant  should  be  afforded  oppor- 
tunity to  adduce  testimony.  55-389 

Where  in  a  trial  of  issues  before  the  Land 
Department,  the  parties  shall,  by  stipula- 
tion filed  with  the  record  so  agree,  or  where 
the  defendant  has  failed  to  appear  or  fails 
to  participate  in  the  trial,  and  the  contest- 
ant shall,  in  writing,  so  request,  the  wit- 
nesses' subscription  to  their  testimony  may 
be  dispensed  with.  55-3S9 

A  stipulation  in  one  action  affects  an- 
other between  the  same  parties  only  if  it 
is  of  such  a  nature  as  to  warrant  a  dis- 
missal of  the  action  as  a  matter  of  law  or 
if  either  the  agreement  upon  or  the  per- 
formance of  its  terms  tends  toward  a  de- 
termination of  the  issue  involved.      55-532 

Holder  of  recorded  lease  of  a  stock-rais- 
ing homestead  entry,  if  he  files  notice  of 
his  lease  in  the  local  office,  is  entitled  under 
Rule  98  of  Practice  to  notice  of  any  contest 
or  other  proceeding  affecting  the  land,  and 
his  assent  is  necessary  to  the  acceptance  of 
a  relinquishment  of  the  entry.  56-343 

Where  an  entryman  submits  final  proof 
which  is  clearly  insufficient  on  its  face, 
there  is  no  occasion  for  further  proceed- 
ings. In  some  instances  the  entryman 
may  be  allowed  an  opportunity  to  make  a 
further  showing  but  adverse  proceedings 
against  the  entry  by  the  Government  are 
not  warranted.  58-574 

Under  the  rules  on  Government  con- 
tests (43  CFR  222.13)  special  agents  of 
the  General  Land  Office  do  not  appeal  from 
registers'  decisions  adverse  to  the  Govern- 
ment. Such  decisions  are  merely  advisory 
and  are,  therefore,  reviewed  by  the  Com- 
missioner of  the  General  Land  Office  as 
of  course.  58-575 

Under  departmental  Rules  of  Practice 
each  party  to  a  contest  is  liable  for  pay- 


ment of  the  costs  of  the  record  he  makes 
and  must  make  a  deposit  to  cover  such 
costs  before  the  contest  hearing  is  held. 
A  contestee  who  refuses  to  make  such  de- 
posit is  not  entitled  to  offer  evidence,  to 
participate  in  the  hearing  or  even  to  intro- 
duce into  the  record  any  papers  which 
require  notation  (43  CFR,  1940,  216.18, 
221.53,221.57).  58-670 

Under  departmental  Rules  of  Practice 
the  register  (now  manager)  has  authority 
to  fix  the  time  and  place  of  a  contest 
hearing  and  his  action  will  not  be  inter- 
fered with  unless  he  exceeds  his  authority. 
It  is  not  abuse  of  discretion  to  fix  a  place 
for  hearing  at  which  witnesses  living  in 
the  vicinity  of  the  lands  in  controversy 
can  be  compelled  to  attend  by  subpoena 
(43  CFR,  1940,  205.4,  221.15).  58-670 

V.  HEARINGS 

Defendants  in  land  proceedings  should 
not  be  compelled  to  combat  a  case  piece- 
meal because  it  is  brought  by  the  Govern- 
ment, except  by  stipulation  or  proper 
showing  satisfactory  to  the  register  that 
the  public  interest  requires  a  continuance. 

52-437 

Section  4  of  the  act  of  Jan.  31,  1903  (32 
Stat.  790)  applies  only  to  the  taking  of 
testimony  of  a  witness  or  witnesses  who 
reside  "outside  the  county  in  which  the 
hearing  occurs."  52-437 

When  witnesses  of  both  parties  are  as- 
sembled under  authority  of  the  act  of  Jan. 
31,  1903  (32  Stat.  790),  and  then  in  reality 
the  hearing  is  held  each  party  must  pay 
the  cost  of  taking  the  direct  examination 
of  his  own  witnesses  and  the  cross  exam- 
ination on  his  behalf  of  other  witnesses, 
just  the  same  as  when  hearing  is  held 
before  the  local  land  officers.  52-437 

Where  witnesses  are  assembled  in  a 
hearing  under  the  act  of  Jan.  31,  1903  (32 
Stat.  790) ,  and  one  of  the  witnesses  resides 
outside  of  the  county  in  which  the  hearing 
occurs,  his  deposition  may  be  taken  under 
section  4  of  that  act  in  the  county  where 
he  resides  regardless  of  the  fact  that  the 
local  land  office  is  situated  in  that  county. 

52-437 

Whether  the  entire  costs  of  taking  testi- 
mony of  witnesses  supoenaed  under  the 
act  of  Jan.  31,  1903  (32  Stat.  790)  should 
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be  paid  by  the  party  producing  such  wit- 
nesses depends  upon  whether  the  deposi- 
tion is  of  a  witness  who  resides  outside  the 
county  in  which  the  hearing  is  held,  and 
whether  the  mode  prescribed  in  sections 
4  and  5  of  the  act  for  obtaining  such  testi- 
mony theretofore  has  been  pursued. 

52-437 

Section  4  of  the  act  of  Jan.  31,  1903  (32 
Stat.  790)  contains  the  authority  and  pre- 
scribes the  procedure  for  the  taking  of 
testimony  of  witnesses  who  reside  outside 
of  the  county  in  which  the  hearing  occurs, 
by  deposition  either  orally  or  by  written 
interrogatories.  52-501 

Failure  of  a  devisee  and  of  a  devisee's 
witnesses,  on  the  advice  of  attorney,  to 
appear  and  testify  at  a  rehearing  in  an 
Indian  will  case,  is  not  to  be  taken  as 
any  kind  of  admission,  nor  does  it  affect 
the  fair  presumption  that  by  testifying 
the  beneficiary  under  the  will  might  have 
strengthened  his  case.  53-519 

Where  an  Indian  will  case  is  reopened 
after  the  limitation  in  section  2  of  the 
act  of  Feb.  14,  1913  (37  Stat.  678)  has 
run,  the  testimony  must  be  considered  in 
connection  with  the  record  made  up  at 
the  original  hearing,  and  evidence  intro- 
duced, having  for  its  object  to  prove  fraud 
per  se,  is  inadmissible  and  must  be  elim- 
inated. 53-519 

A  motion  by  one  of  the  parties  to  a 
hearing  in  a  contested  land  matter  before 
a  local  office  to  take  a  deposition  of  a  per- 
son residing  without  the  State  is  in  the 
nature  of  a  continuance  and  is  to  be  gov- 
erned by  the  Rules  of  Practice  relating  to 
continuance,  and  an  exception  to  the  rule 
will  not  be  made  where  the  motion  was  not 
timely  presented  for  the  reason  that  it  was 
expected  that  the  witness  would  be  present 
and  testify  at  the  hearing.  McEuen  v. 
Quiroz  (50  L.D.  167),  and  Southern  Pacific 
Railroad  Company  (52  L.D.  437).     53-611 

Complete  discretion  is  left  with  the  Sec- 
retary of  the  Interior,  by  the  act  of  June  28, 
1934  (48  Stat.  1269),  as  to  the  number  of 
hearings  which  shall  be  held  in  any  State 
preliminary  to  the  establishment  of  graz- 
ing districts  therein,  except  that  one  such 
hearing  must  be  had.  55-89 

Where,  following  the  filing  of  a  sufficient 
contest  affidavit,  a  third  person  files  appli- 
cation for  the  land,  accompanying  his  ap- 


plication with  the  relinquishment  of  the 
prior  entryman,  such  third  person  is  not  re- 
stricted, in  attacking  the  contest  affidavit 
and  requesting  a  hearing,  to  the  grounds 
expressly  mentioned  in  Cir.  225  of  Apr.  3, 
1913  (42  L.D.  71),  but  is  at  liberty, 
observing  the  procedure  required  by  Cir. 
No.  225,  to  attack  the  affidavit  upon  any 
ground  whatsoever  which  would  prove  it 
false  or  invalid.  55-105 

The  rules  of  practice  of  the  Land  Depart- 
ment relating  to  depositions  and  interroga- 
tories do  not  contain  any  authority  for  dis- 
pensing with  the  signatures  of  witnesses  to 
their  testimony.  Rule  39,  making  provi- 
sion for  waiving  the  signatures  of  wit- 
nesses, is  applicable  only  to  hearings. 

55-389 

There  is  a  substantial  difference  in  con- 
sequences between  a  failure  to  appear  at 
the  trial  of  a  case  duly  and  regularly 
ordered  and  a  failure  to  appear  at  the  tak 
ing  of  oral  depositions  on  behalf  of  one  of 
the  parties.  In  the  former  instance  the  de- 
fendant not  only  foregoes  his  right  to  pre- 
sent his  case  and  cross-examine  the  plain- 
tiff's witnesses,  but  also  his  right  to  object 
to  the  testimony  offered.  55-390 

Where,  at  a  hearing  or  trial,  the  de- 
fendant fails  to  participate  therein,  and 
the  contestant  makes  written  request  that 
the  witnesses  shall  not  be  required  to  sub- 
scribe their  names  to  their  testimony,  such 
will  not  be  required  ;  but  where  depositions 
are  taken  under  other  circumstances  than 
a  hearing  or  trial,  such  subscription  may 
not  be  dispensed  with,  the  conditions  under 
which  such  request  could  be  granted  being 
nonexistent.  55-390 

If  an  entryman  in  his  answer  to  charges 
admits  all  that  is  essential  to  show  that 
his  entry  is  invalid  and  fails  to  show  that 
the  charges  are  immaterial,  there  is  no 
issue  of  fact  that  requires  a  hearing. 

57-170 

The  principle  of  res  judicata  has  no 
application  to  proceedings  in  the  Depart- 
ment relating  to  disposition  of  the  public 
domain  until  legal  title  passes,  and  find- 
ings and  decisions  are  subject  to  revision 
in  proper  cases.  Where  an  expert  witness 
in  a  former  proceeding  subsequently 
changes  his  opinion  on  a  material  issue 
of  fact,  the  determination  of  which  is  en- 
tirely dependent   upon   the  reasoning  of 
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such  experts,  another  hearing  may  be 
ordered.  58-426 

The  absence  of  an  officer  before  whom  a 
hearing  is  held  during  the  taking  of  testi- 
mony does  not  affect  the  regularity  of  the 
proceedings  so  long  as  the  officer  is  present 
when  any  rulings  are  made  in  which  the 
objecting  party  is  concerned.  58-670 

The  granting  or  denial  of  a  request  for 
continuance  is  within  the  discretionary 
authority  of  a  hearing  officer.  It  is  not 
abuse  of  such  discretion  to  deny  a  request 
for  continuance  on  the  ground  of  illness  in 
the  requesting  party's  family  when  there 
is  no  showing  that  such  illness  was  the 
cause  of  the  party's  absence  from  the  hear- 
ing; it  is  not  abuse  of  such  discretion  to 
deny  request  for  continuance  on  the  ground 
that  the  requesting  party  is  engaged  in 
national  defense  work  when  there  is  no 
showing  that  the  party  was  prepared  or 
intended  to  offer  testimony  at  the  hearing. 

58-670 

Under  departmental  Rules  of  Practice 
the  register  (now  manager)  has  authority 
to  fix  the  time  and  place  of  a  contest  hear- 
ing and  his  action  will  not  be  interfered 
with  unless  he  exceeds  his  authority.  It 
is  not  abuse  of  discretion  to  fix  a  place  for 
hearing  at  which  witnesses  living  in  the 
vicinity  of  the  lands  in  controversy  can  be 
compelled  to  attend  by  subpoena  (43  CFR, 
1940,  205.4,  221.15).  58-670 

A  desert-land  entry  is  not  to  be  canceled 
for  defects  not  appearing  on  the  face  of 
the  record  without  notice  to  the  entryman 
and  without  the  holding  of  a  hearing,  if 
the  entryman  demands  one.  61-172 

When  an  applicant  for  a  mineral  patent 
charges  that  it  submitted  evidence  at  a 
hearing  which  does  not  appear  in  the 
transcript  of  the  hearing  and  when  the 
manager  admits  that  a  complete  transcript 
at  the  hearing  was  not  obtained  because 
of  the  conduct  of  the  applicant's  counsel, 
this  Department  will  not  undertake  to 
render  a  final  opinion  on  a  record  admit- 
tedly incomplete.  61-281 

VI.  PRIVATE  CONTESTS 

Rule  10  of  Practice  merely  fixes  the  time 
limit  for  mailing  of  notices  at  not  to  exceed 
10  days  after  the  date  of  first  publication ; 
it  does  not  compel  a  contestant  to  wait 
until  the  notice  is  published,  but  he  may, 


at  any  time  after  its  issuance  and  within 
10  days  after  its  first  publication,  mail  the 
notices  required.  52-38 

Where  a  contestant  is  misled  by  an 
officer  of  the  Land  Department  as  to  the 
Rules  of  Practice  pertaining  to  the  service 
of  notice,  and  cancellation  of  the  entry 
cannot  be  sustained  because  of  improper 
service  of  notice,  the  contest  will  not  be 
dismissed  but  the  contestant  will  be  per- 
mitted to  proceed  de  novo.  52-38 

Omission  of  a  contestee's  middle  name 
in  the  application  to  contest  his  homestead 
entry  and  in  the  notice  subsequently  issued 
thereupon  does  not  constitute  a  misnomer 
or  variance  within  the  purview  of  the 
Rules  of  Practice,  and  is  not  such  a  defect 
as  to  warrant  dismissal  of  the  contest. 

52-154 

Rule  40  of  Practice,  which  prescribes 
the  procedure  for  the  conduct  of  trials  in 
contest  cases  in  which  demurrers  to  the 
sufficiency  of  evidence  are  entered,  relates 
to  proceedings  before  the  local  officers  and 
is  without  applicability  to  the  considera- 
tion of  appeals  in  the  General  Land  Office 
and  the  department.  52-176 

A  contestee  who  submits  testimony  be- 
fore an  officer  other  than  the  register,  after 
having  demurred  to  the  contestant's  evi- 
dence, is  deemed  to  have  elected  in  advance 
not  to  stand  upon  his  demurrer  should  it 
be  overruled  by  the  register.  52-177 

The  Land  Department  does  not  have  the 
power  to  cancel  an  entry  upon  evidence 
presented  in  contest  proceedings  against 
the  entry  and  at  the  same  time  to  deny 
to  the  contestant  the  preference  right  ac- 
corded him  by  the  act  of  May  14,  1880 
(21  Stat.  140).  52-177 

Where  no  direct  reference  is  made  in  the 
decision  of  the  register  to  a  demurrer  of 
the  contestee  as  to  the  contestant's  evi- 
dence, the  presumption  will  prevail  that 
due  consideration  was  given  to  the  de- 
murrer before  a  decision  on  the  merits  was 
rendered.  52-177 

The  overruling  of  a  motion  to  abate  a 
contest  is  not  a  final  decision  on  the  con- 
test, and  consequently  the  right  of  appeal 
from  such  action  is  not  accorded  by  Rule 
74  of  Practice.  52-414 

While  all  notices  of  contest  should  bear 
the  date  when  issued,   yet  the  date  the 
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notice  is  actually  issued  is  the  governing 
date  within  the  purview  of  Rule  8  of  Prac- 
tice. 52-414 

A  contestant  does  not  gain  a  preference 
right  where  the  entry  under  attack  is  can- 
celed not  as  the  result  of  the  contest  but 
upon  adverse  proceedings  previously  insti- 
tuted by  the  Land  Department  upon  a 
charge  substantially  the  same  as  that  upon 
which  the  contest  was  predicated.     52-462 

A  decision  rendered  on  the  appeal  of  one 
party  to  a  controversy  will  not  redound  to 
the  benefit  of  any  other  party  thereto  who 
has  failed  to  appeal  except  where  joint  in- 
terests are  involved  which  are  so  related 
that  the  rights  of  all  will  be  affected  by 
any  decree  made  with  respect  to  the  rights 
of  any  one.  52-529 

Where  in  a  contest  proceeding  a  decision 
is  rendered  holding  the  entry  for  cancella- 
tion but  denying  a  preference  right  to  the 
contestant,  an  appeal  by  the  contestee  from 
that  part  of  the  decision  affecting  his  rights 
will  not  entitle  the  contestant,  who  failed 
to  appeal  within  due  time,  thereafter  to 
assert  a  preference  right  in  the  presence 
of  an  adverse  claim  even  though  the  deci- 
sion as  to  him  may  have  been  erroneous. 

52-529 

A  contestant  who  allows  his  contest  to  be 
dismissed  cannot  thereafter  claim  the  pref- 
erence right  accorded  to  successful  con- 
testants by  section  2  of  the  act  of  May  14, 
1880  (21  Stat.  140).  52-532 

Where  the  original  notice  of  contest, 
issued  by  the  register,  is  permitted  to  re- 
main in  his  office,  and  an  unsigned  copy 
thereof  is  served  upon  a  homestead  entry- 
man,  the  purported  copy  is  not  a  legal 
notice,  and  the  contest  in  due  time  will 
abate  in  accordance  with  Rule  8  of  Prac- 
tice. 52-576 

Where  a  contestant  dies  before  the  ter- 
mination of  a  contest  one  of  the  heirs  of 
the  deceased  contestant  may  continue  the 
prosecution  of  the  contest  without  joinder 
of  the  other  heirs,  but  whatever  rights  may 
accrue  as  a  result  of  the  contest  will  inure 
to  the  benefit  of  all  the  heirs.  53-192 

A  clerical  error  by  a  postmaster  in  a 
registry  return  receipt  will  not  be  ground 
for  the  abatement  of  a  contest  where  the 
contestant  had  acted  diligently  in  all  the 
various  steps  prescribed  by  the  Rules  of 
Practice  in  the  prosecution  of  the  contest 


and  had  complied  with  the  letter  of  the 
requirement  relating  to  proof  of  the  mail- 
ing of  the  notice.  53-226 

In  a  case  involving  a  contest  of  parties, 
or  where  adverse  proceedings  on  the  part 
of  the  Government  are  opposed  by  the  en- 
tryman,  and  testimony  has  been  adduced  at 
a  hearing  called,  it  is  not  proper  to  re- 
mand the  case  for  rehearing  without  first 
passing  upon  the  defendant's  testimony 
and  refusal  to  answer  questions.     54-276 

Where,  following  the  filing  of  a  sufficient 
contest  affidavit,  a  third  person  files  appli- 
cation for  the  land,  accompanying  his  ap- 
plication with  the  relinquishment  of  the 
prior  entryman,  such  third  person  is  not  re- 
stricted, in  attacking  the  contest  affidavit 
and  requesting  a  hearing,  to  the  grounds 
expressly  mentioned  in  Circular  225  of 
Apr.  3,  1913  (42  L.D.  71)  but  is  at  liberty, 
observing  the  procedure  required  by  Cir- 
cular 225,  to  attack  the  affidavit  upon  any 
ground  whatsoever  which  would  prove  it 
false  or  invalid.  55-105 

A  contest  notice  issued  on  a  false  certifi- 
cation that  the  contest  application  was  sub- 
scribed and  sworn  to  by  contestant  is  in- 
valid. 55-112 

Rule  2  of  the  Rules  of  Practice  requires 
that  an  application  to  contest  an  entry 
must  be  under  oath,  and  Rule  3  requires 
that  the  statements  therein  must  be  cor- 
roborated by  at  least  one  witness  under 
oath.  55-112 

The  contest  of  a  homestead  entry  abates 
where  there  has  been  no  service  of  notice 
on  the  contestee  within  30  days  from  date 
of  issuance  of  the  contest  notice.       55-315 

The  rules  of  practice  of  the  Department 
provide,  in  contests,  for  three  modes  of 
service,  namely,  personal  service,  by  reg- 
istered mail,  and  by  publication  where  the 
party  cannot  be  found  after  diligent  search 
and  inquiry,  and  affidavit  to  that  effect  is 
filed  within  thirty  days  from  allowance  of 
the  application  to  contest;  and  the  con- 
testant assumes  the  risk  of  service  when 
he  elects  to  adopt  the  method  of  service  by 
registered  mail.  If  he  has  reason  to  appre- 
hend that  such  service  will  not  be  effected 
within  the  thirty  days  allowed,  he  should 
employ  one  of  the  other  methods  of  service. 

55-315 

Matters  arising  subsequently  to  initia- 
tion of  a  contest  may  be  made  the  grounds 
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of  a  second  contest,  but  proceedings  there- 
on must  be  suspended  to  await  termination 
of  the  first  contest.  A  contest  affidavit 
based  on  such  matters  is  not  subject  to  dis- 
missal on  the  ground  that  it  was  prema- 
ture. 55-468 

While  there  is  no  specific  rule  for  repli- 
cations under  the  rules  of  practice  of  the 
Land  Department,  a  plea  in  confession  and 
avoidance  as  a  defense  requires  a  demurrer 
or  reply.  55-468 

Henshaw  filed  a  protest  against  a  timber 
and  stone  application  filed  in  1933,  alleging 
prior  purchase  in  1908  of  the  land  from 
the  State  of  California  by  his  ancestor  and 
continuous  possession  and  use  thereof  since 
by  his  ancestor  or  his  heirs  for  grazing, 
that  the  land  had  no  commercial  timber 
upon  it,  that  the  selection  of  the  land  by 
the  State  had  been  rejected  in  1917.  The 
Commissioner  of  the  General  Land  Office 
dismissed  the  protest  for  the  reason  that 
the  selection  of  the  land  by  the  State  had 
been  rejected  in  1917.  Potestant,  after  due 
notice  of  this  dismissal,  took  no  action  in 
that  proceeding  but  thereafter  filed  a  con- 
test affidavit  alleging  substantially  the 
same  facts  as  alleged  in  the  former  pro- 
test, which  the  Commissioner  dismissed 
on  the  grounds  (1)  that  the  charge  stated 
nothing  that  was  not  known  to  his  office 
and  was  subject  to  dismissal,  therefore, 
under  Rule  1  of  Practice,  and  (2)  that  the 
charges  in  the  former  protest  and  present 
contest  were  the  same.  Held:  (1)  That 
the  contest  affidavit  did  not  allege  causes 
of  invalidity  in  the  timber  and  stone  ap- 
plication shown  by  the  records,  but  ex- 
traneous matter,  and  that  the  first  ground 
for  dismissal  was  unsound;  (2)  that  the 
contest  affidavit  raised  the  same  issues  be- 
tween the  same  parties  concerning  the 
same  subject  matter  that  was  raised  in  the 
previous  protest  and  the  matter  was  res 
judicata,  although  in  the  decision  on  the 
previous  protest  no  consideration  was  given 
to  the  question  of  the  value  of  the  land 
for  timber,  which  was  not  a  basis  of  con- 
test but  of  protest.  56-241 

Contestant  appealed  from  the  dismissal 
by  the  register  of  his  contest.  Contestee's 
motion  to  vacate  dismissal  and  set  case 
for  hearing  was  granted.  Contestant 
moved  to  vacate  the  order  for  hearing  and 
filed  motion  for  continuance  on  account  of 


his  absence  from  the  State.  Contestee  ad- 
mitted that  contestant  would  testify  as 
stated  in  his  motion  and  continuance  was 
denied.  Contestant  appeared  specially  on 
the  date  set  for  hearing  and  elected  to 
abide  by  his  motion  to  vacate  the  order  for 
hearing  and  motion  for  continuance  and 
offered  no  evidence.  Evidence  was  there- 
upon adduced  that  by  the  action  of  the 
register  in  vacating  his  previous  ruling  dis- 
missing the  contest  and  permitting  the  con- 
test to  proceed,  the  contestant  gained  all 
that  would  have  been  accorded  him  by  a 
successful  appeal.  Held:  There  was  no  ir- 
regularity in  the  procedure  that  required 
reversal ;  that  by  the  action  of  the  register 
in  vacating  his  previous  ruling  dismissing 
the  contest  and  permitting  the  contest  to 
proceed,  the  contestant  gained  all  that 
would  have  been  accorded  him  by  a  suc- 
cessful appeal.  A  contestant  knowing  that 
he  has  a  contest  pending,  which  may  be  set 
for  hearing  at  any  time,  cannot  insist  as  a 
matter  of  right  that  he  is  entitled  to  a  con- 
tinuance because  he  voluntarily  absents 
himself  from  the  State  and  finds  it  incon- 
venient to  be  in  attendance  on  the  day  for 
trial.  56-249 

Under  the  Department's  Rules  of  Prac- 
tice, a  contest  cannot  be  brought  against  a 
reclamation  homestead  entry  upon  grounds 
shown  by  the  records  of  the  Department. 

60-358 

A  contest  will  not  be  allowed  where  the 
grounds  for  an  alleged  contest  are  shown 
by  the  records  of  the  Department.     61-368 

VII.  PROTESTS 

Where  the  question  of  prior  possessory 
rights  to  public  lands  has  been  relegated  by 
law  to  the  courts  a  protest  based  upon  alle- 
gations of  prior  and  superior  rights  to  the 
possession  will  not  lie.  53-58 

The  rule  that  an  answer  which  fails  to 
deny  a  charge  is  insufficient  to  warrant  a 
hearing  and  must  be  taken  as  an  admission 
of  its  truth  under  the  regulations  relating 
to  contests  on  report  by  representatives  of 
the  General  Land  Office  is  equally  applica- 
ble to  protests  preferred  by  the  Forest 
Service.  53-175 

In  the  absence  of  any  adverse  claim, 
irregularity  in  the  showing  as  to  citizen- 
ship of  an  applicant  for  an  oil  and  gas 
prospecting  permit  at  the  time  the  permit 
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was  granted  may  be  waived  by  the  Depart- 
ment and  such  irregularity  cannot  be  taken 
advantage  of  by  a  subsequent  applicant 
nor  will  a  failure  to  comply  with  the  law 
which  is  apparent  from  the  records  be 
ground  for  protest.  54-150 

One  who  simultaneously  files  a  relin- 
quishment of  a  contested  homestead  entry 
and  his  application  for  the  land  so  re- 
linquished cannot  excuse  his  neglect  in 
not  questioning  the  sufficiency  of  the  con- 
test affidavit  on  the  ground  that  he  had 
no  opportunity  to  inspect  it  or  because  a 
copy  thereof  was  not  served  upon  him, 
since  the  contest  papers  are  either  open 
for  inspection  at  the  local  office,  or,  if 
transmitted  to  the  General  Land  Office, 
certified  copies  may  be  procured.     55-105 

It  is  a  rule  of  the  Department  that  a 
protest  will  not  be  entertained  during  the 
pendency  of  adverse  judicial  proceedings 
under  Section  2326,  Revised  Statutes,  in 
which  the  protestant  is  a  party,  especially 
when  the  matter  of  protest  may  be  the 
subject  of  legitimate  inquiry  in  the  pro- 
ceedings. 56-40 

Where  a  protest  against  an  application 
was  not  allowed,  no  hearing  directed  on  a 
controverted  issue  of  fact,  and  the  appli- 
cation was  not  denied  upon  any  disputed 
question  of  fact  but  solely  upon  the  appli- 
cant's showings,  the  protestant  is  not  a 
party  within  the  meaning  of  the  rules  of 
practice  which  require  that  notice  of  ap- 
peal should  be  served  on  the  opposite 
party.  56-276 

VIII.  REHEARING 

Applicant  for  homestead  entry  entered 
military  service  while  an  appeal  was  pend- 
ing before  the  Department  from  the  deci- 
sion of  the  Commissioner  of  the  General 
Land  Office  rejecting  his  application. 
Held,  (1)  where  an  appeal  is  filed  and 
perfected  by  an  applicant  for  homestead 
entry  prior  to  his  entrance  into  the  mil- 
itary service,  action  on  the  appeal  in  the 
regular  course  is  not  stayed  by  notice  of 
military  service;  (2)  in  order  for  admin- 
istrative action  to  be  suspended  in  a  public 
land  proceeding  involving  a  person  in  the 
military  service  it  must  appear  that  if 
action  is  taken  in  the  regular  course  the 
initiated  or  acquired  rights  of  such  a  per- 
son may,  by  reason  of  the  fact  that  he 
is  in  the  military  service,  be  prejudiced 


thereby ;  (3)  where  an  applicant  for  home- 
stead entry  in  the  military  service  is 
entitled  by  departmental  regulations  to  a 
rehearing  but,  before  filing  and  perfecting 
a  motion  for  rehearing,  he  requests  that 
final  action  on  the  entry  be  suspended 
during  the  period  of  his  military  service, 
action  on  the  rehearing  will  be  suspended 
during  the  period  of  military  service,  un- 
less the  applicant  subsequently  elects  to 
proceed  with  the  case  during  his  service 
period.  58-138 

Motion  for  new  trial  submitted  after 
appeal  to  the  Secretary  comes  too  late 
under  the  regulations  (43  CFR,  1940, 
221.41-221.44)  but  will  be  considered  on 
its  merits  under  the  ruling  in  United 
States  v.  State  of  California,  55  I.D.  532. 

58-427 

Motions  for  rehearing  should  be  filed 
within  30  days  after  receipt  of  notice  of 
the  decision  complained  of  (43  CFR,  1940, 
221.81)  and  the  filing  of  supplements 
thereto  after  that  time  is  not  contemplated. 

58-427 

No  proper  ground  for  rehearing  is  of- 
fered by  the  presentation  of  cumulative 
evidence  which,  if  proved,  would  warrant 
no  change  of  decision,  and  as  to  which 
there  is  no  showing  that  with  due  diligence 
it  was  impossible  to  present  it  at  the  hear- 
ing. 58-427 

IX.  SUPERVISORY  AUTHORITY  OF 
SECRETARY 

The  Land  Department  has  no  means  of 
enforcing  its  decisions  and  restoring  to  an 
entryman  in  whose  favor  it  has  decided 
possession  to  the  land  unlawfully  detained 
from  him  by  another,  but  his  remedy  is  in 
the  local  courts.  52-519 

Where  a  controversy  between  rival 
claimants  to  a  tract  of  public  land  the 
issue  is  as  to  its  character  and  it  is  ad- 
judged upon  hearing  to  be  mineral,  the 
issue  as  to  the  character  of  the  land  as 
of  the  date  of  the  hearing  is  res  judicata, 
and  further  consideration  of  the  matter 
will  not  be  given  by  the  Land  Department 
in  the  absence  of  a  showing  that  explora- 
tion and  development  subsequent  to  the 
hearing  disclosed  that  the  land  was  not  in 
fact  of  mineral  value.  52-519 

Instructions  of  Jan.  23, 1931,  Oregon  and 
California  Railroad  and  Coos  Bay  Wagon 
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Road  grant  lands ;  extension  of  time  for 
cutting  and  removing  timber  under  act  of 
May  19,  1930  (46  Stat.  369).  (Cir.  No. 
1235.)  53-249 

Instructions  of  Mar.  25, 1931,  potash  per- 
mits and  leases.  Paragraph  19,  Cir.  No. 
1120  (52  L.D.  84),  amended.  (Cir.  No. 
1242.)  53-338 

Instructions  of  Apr.  18,  1931,  naturaliza- 
tion and  citizenship  of  married  women. 
Cir.  Nos.  361  (Nov.  4,  1914,  43  L.D.  444) 
and  857  (Aug.  12,  1930,  53  I.D.  166),  super- 
seded so  far  as  in  conflict.    (Cir.  No.  1248.) 

53-374 

Instructions  of  Apr.  20,  1931,  entries  and 
filings  on  swamplands,  prior  instructions 
superseded.     (Cir.  No.  1246.)  53-377 

Instructions  of  June  4,  1931,  unit  opera- 
tion of  oil  and  gas  permits  and  leases 
under  act  of  Mar.  4,  1931  (46  Stat.  1523). 
(Cir.  No.  1252.)  53-386 

Instructions  of  Mar.  26, 1932,  leave  of  ab- 
sence from  homesteads  in  drought  stricken 
areas  under  act  of  Mar.  2,  1932  (47  Stat. 
59).    (Cir.  No.  1265.)  53-621 

The  Secretary  of  the  Interior,  in  the 
proper  exercise  of  his  supervisory  author- 
ity, may  vacate  a  decision  of  the  General 
Land  Office  and  direct  a  reconsideration  of 
the  case  by  said  office,  even  though  no  ap- 
peal may  have  been  taken  from  its  decision 
therein.  54-276 

Normally  an  application  for  an  oil  and 
gas  lease  under  the  Mineral  Leasing  Act  is 
in  the  first  instance  considered  by  the  Com- 
missioner of  the  General  Land  Office.  If 
the  decision  is  adverse  to  the  applicant,  he 
has  a  right  to  appeal  to  the  Secretary  of 
the  Interior.  However,  the  Secretary  is  not 
obliged  to  discharge  his  responsibility  for 
the  issuance  of  leases  under  the  statute 
only  by  way  of  appeal.  He  may  assume 
jurisdiction  at  any  stage  of  the  proceeding 
and  of  his  own  motion.  56-390 

A  party  aggrieved  by  final  decision  of  the 
Department  may  reopen  the  case  by  motion 
for  exercise  of  supervisory  authority  of  the 
Secretary  under  rules  of  practice  (Rule  No. 
85,  43  CFR,  1940,  221.82),  but  the  Commis- 
sioner of  the  General  Land  Office  (now  Di- 
rector, BLM)  is  without  authority  to  dis- 
regard  a   departmental  decision.     58-550 

Administrative  officers  of  the  Depart- 
ment can  review,  reconsider,  and  vacate  a 
prior  decision  with  respect  to  the  public 


land,  so  long:  as  the  land  remains  under  the 
jurisdiction  of  the  Department,  upon  dis- 
covery that  the  prior  decision  was  errone- 
ous. 60-290 

A  motion  for  a  new  trial  will  be  granted 
by  the  Department  only  upon  the  ground 
of  newly  discovered  evidence ;  and  it  must 
appear,  among  other  things,  that  such  evi- 
dence is  material  to  the  issues  involved  in 
the  case  and  that  its  lack  at  the  previous 
hearing  injuriously  affected  the  substantial 
rights  of  the  applicant.  61-43 

The  Secretary  of  the  Interior  (or  his 
delegate)  may  assume  jurisdiction  at  any 
stage  of  a  public-land  proceeding  that  is 
pending  before  the  Department,  without 
waiting  for  the  matter  to  come  before  him 
by  way  of  appeal  or  otherwise.  61-43 

When  a  matter  pending  before  the  De- 
partment of  the  Interior  has  been  consid- 
ered at  the  highest  level  in  the  Department, 
no  interested  party  may  be  heard  to  com- 
plain of  defective  consideration  at  a  lower 
level,  since  the  Secretary  of  the  Interior 
has  authority  under  the  law  to  assume 
jurisdiction  at  any  stage  of  the  proceed- 
ings. 61-145,  368 

The  Secretary's  authority  to  finally  dis- 
pose of  public  lands  is  limited  to  that  con- 
ferred upon  him  by  law.  The  interest  of 
the  United  States  in  its  oil  and  gas  leases 
is  an  interest  in  public  realty,  Pace  v.  Gar- 
starphen  et  ah,  50  L.D.  369,  distinguished. 

61-460 
X.  WITNESSES 

Section  4  of  the  act  of  Jan.  31,  1903  (32 
Stat.  790)  applies  only  to  the  taking  of 
testimony  of  a  witness  or  witnesses  who 
reside  "outside  the  county  in  which  the 
hearing  occurs."  52-437 

When  witnesses  of  both  parties  are  as- 
sembled under  authority  of  the  act  of  Jan. 
31,  1903  (32  Stat.  790),  and  then  in  reality 
the  hearing  is  held,  each  party  must  pay 
the  cost  of  taking  the  direct  examination 
of  his  own  witnesses  and  the  cross-ex- 
amination on  his  behalf  of  other  witnesses, 
just  the  same  as  when  hearing  is  held  be- 
fore the  local  land  officers.  52-437 

Where  witnesses  are  assembled  in  a 
hearing  under  the  act  of  Jan.  31,  1903  (32 
Stat.  790),  and  one  of  the  witnesses  re- 
sides outside  of  the  county  in  which  the 
hearing  occurs,  his  deposition  may  be 
taken  under  section  4  of  that  act  in  the 
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county  where  he  resides  regardless  of  the 
fact  that  the  local  land  office  is  situated  in 
that  county.  52-437 

Whether  the  entire  costs  of  taking  testi- 
mony of  witnesses  supoenaed  under  the  act 
of  Jan.  31,  1903  (32  Stat.  790)  should  be 
paid  by  the  party  producing  such  witnesses 
depends  upon  whether  the  deposition  is  of 
a  witness  who  resides  outside  the  county 
in  which  the  hearing  is  held,  and  whether 
the  mode  prescribed  in  sections  4  and  5  of 
the  act  for  obtaining  such  testimony  there- 
tofore has  been  pursued.  52-437 

Rule  27  of  Practice  is  not  restrictive  of 
any  of  the  other  rules  relating  to  the  tak- 
ing of  depositions,  but  provides  a  means 
whereby  the  parties  to  the  litigation  may, 
by  agreement  and  stipulation,  take  deposi- 
tions before  any  officer  authorized  to  ad- 
minister oaths.  52-501 

Section  4  of  the  act  of  Jan.  31,  1903  (32 
Stat.  790)  contains  the  authority  and  pre- 
scribes the  procedure  for  the  taking  of 
testimony  of  witnesses  who  reside  outside 
of  the  county  in  which  the  hearing  occurs, 
by  deposition  either  orally  or  by  written 
interrogatories.  52-501 

Order  of  Oct.  26, 1928  (G.L.O.  Cir.  1172) . 
Rule  28  of  Practice  amended  ( Testimony ) . 

52-503 

Section  4  of  the  act  of  Jan.  31,  1903  (32 
Stat.  790),  which  authorizes  the  register 
to  issue  commissions  to  the  officers  desig- 
nated therein  to  take  depositions  of  wit- 
nesses in  counties  outside  of  his  land  dis- 
trict, does  not  empower  him  to  administer 
oaths  to  such  witnesses  or  to  issue  a  com- 
mission to  himself  to  take  such  depositions. 

52-673 

A  motion  by  one  of  the  parties  to  a  hear- 
ing in  a  contested  land  matter  before  a 
local  office  to  take  a  deposition  of  a  person 
residing  without  the  State  is  in  the  nature 
of  a  continuance  and  is  to  be  governed  by 
the  Rules  of  Practice  relating  to  continu- 
ance, and  an  exception  to  the  rule  will  not 
be  made  where  the  motion  was  not  timely 
presented  for  the  reason  that  it  was  ex- 
pected that  the  witness  would  be  present 
and  testify  at  the  hearing.  McEaen  v. 
Quiroz  (50  L.D.  167),  and  Southern  Pacific 
Railroad  Company    (52  L.D.  437). 

53-611 

A  defendant  in  a  hearing  before  a  local 
land  office,  after  being  called  by  the  Gov- 


ernment as  a  witness  in  its  behalf  and  sub- 
mitting some  testimony,  declined  to  further 
testify  in  that  relation  and  left  the  witness 
stand.  Held,  that  the  testimony  so  given 
and  the  action  in  refusing  to  answer  fur- 
ther questions  and  leaving  the  witness 
stand  are  properly  a  part  of  the  record 
and  therefore  to  be  considered  as  evidence 
in  the  determination  of  the  case,  notwith- 
standing that  the  witness  was  not  sub- 
poenaed. 54-276 

By  the  act  of  Jan.  31,  1903  (32  Stat. 
790),  provision  is  made,  by  subpoena,  to 
compel  the  attendance  of  persons  desired 
as  witnesses  at  hearings  involving  public 
land  matters ;  but  apart  from  this,  where 
a  party  to  the  proceedings  is  present  at 
such  a  hearing,  he  cannot  properly  refuse 
to  testify  if  called  upon,  since  he  is  under 
the  jurisdiction  of  the  tribunal  in  charge 
thereof  even  though  he  may  not  have  been 
subpoenaed  under  the  provisions  of  said 
act  of  Jan.  31,  1903,  and  therefore  not 
liable  to  its  penalty  for  refusal  to  appear 
and  testify.  54-276 

In  a  case  involving  a  contest  of  parties, 
or  where  adverse  proceedings  on  the  part 
of  the  Government  are  opposed  by  the 
entryman,  and  testimony  has  been  adduced 
at  a  hearing  called,  it  is  not  proper  to  re- 
mand the  case  for  rehearing  without  first 
passing  upon  the  defendant's  testimony 
and  refusal  to  answer  questions.       54-276 

Failure  to  secure  the  signatures  of  wit- 
nesses to  depositions  and  interrogatories 
is  a  curable  defect,  and  does  not  warrant 
dismissal  of  adverse  proceedings  brought 
by  the  Government  against  an  entry,  and 
upon  receipt  of  depositions,  duly  signed, 
which  were  formerly  inadmissible  as  evi- 
dence because  of  the  absence  of  signature, 
the  defendant  should  be  afforded  opportu- 
nity to  adduce  testimony.  55-389 

Notice  and  authentication  of  a  deposi- 
tion are  for  the  benefit  of  the  party  against 
whom  the  deposition  is  to  be  used,  and 
hence  may  be  waived  by  him,  and  require- 
ments that  the  deposition  be  read  to  and 
subscribed  by  the  witness  may  be  waived 
by  stipulation ;  but  in  the  absence  of  a 
stipulation  between  the  parties  or  some 
explicit  provision  in  the  rules  of  practice, 
the  requirement  of  signature  of  a  witness 
to  his  deposition  cannot  be  waived  by  any 
paper  signed  solely  by  the  party  at  wbose 
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instance  the  deposition  was  taken.     55-389 

The  rules  of  practice  of  the  Land  De- 
partment relating  to  depositions  and  inter- 
rogatories do  not  contain  any  authority  for 
dispensing  with  the  signatures  of  witnesses 
to  their  testimony.  Rule  39,  making  pro- 
vision for  waiving  the  signatures  of  wit- 
nesses, is  applicable  only   to  hearings. 

55-389 

Where  in  a  trial  of  issues  before  the 
Land  Department,  the  parties  shall,  by 
stipulation  filed  with  the  record  so  agree, 
or  where  the  defendant  has  failed  to 
appear  or  fails  to  participate  in  the  trial, 
and  the  contestant  shall,  in  writing,  so 
request,  the  witnesses'  subscription  to 
their   testimony  may  be   dispensed  with. 

55-389 

There  are  no  rules  of  practice  of  the 
Department  relating  to  the  time  or  manner 
in  which  objections  to  depositions  may  be 
taken  other  than  the  requirement  that 
they  be  made  at  the  hearing.  55-390 

There  is  a  substantial  difference  in  con- 
sequences between  a  failure  to  appear  at 
the  trial  of  a  case  duly  and  regularly 
ordered  and  a  failure  to  appear  at  the 
taking  of  oral  depositions  on  behalf  of  one 
of  the  parties.  In  the  former  instance 
the  defendant  not  only  foregoes  his  right 
to  present  his  case  and  cross-examine  the 
plaintiff's  witnesses,  but  also  his  right  to 
object  to  the  testimony  offered.       55-390 

Where,  at  a  hearing  or  trial,  the  defend- 
ant fails  to  participate  therein,  and  the 
contestant  makes  written  request  that  the 
witnesses  shall  not  be  required  to  sub- 
scribe their  names  to  their  testimony,  such 
will  not  be  required ;  but  where  deposi- 
tions are  taken  under  other  circumstances 
than  a  hearing  or  trial,  such  subscription 
may  not  be  dispensed  with,  the  conditions 
under  which  such  request  could  be  granted 
being  nonexistent.  55-390 

Under  departmental  Rules  of  Practice 
the  register  (now  manager)  has  authority 
to  fix  the  time  and  place  of  a  contest  hear- 
ing and  his  action  will  not  be  interfered 
with  unless  he  exceeds  his  authority.  It 
is  not  abuse  of  discretion  to  fix  a  place 
for  hearing  at  which  witnesses  living  in 
the  vicinity  of  the  lands  in  controversy 
can  be  compelled  to  attend  by  subpoena 
(43  CFR,  1940,  205.4,  221.15).  58-670 


ST.  ELIZABETHS  HOSPITAL 

The  transfer  of  insane  persons  of  the 
Army,  Navy,  or  Marine  Corps,  committed 
to  St.  Elizabeths  Hospital  by  the  Secretary 
of  War  or  the  Secretary  of  the  Navy  pur- 
suant to  section  4843,  Revised  Statutes,  to 
the  rolls  of  the  Veterans'  Administration 
does  not  affect  the  authority  of  the  hos- 
pital to  continue  to  hold  such  patients 
until  released  or  discharged  by  the  com- 
mitting officer.  53-545 

Transfer  of  insane  persons  of  the  Army, 
Navy,  or  Marine  Corps,  confined  in  St. 
Elizabeths  Hospital  to  the  rolls  of  the 
Veterans'  Administration  is  one  of  the 
functions,  powers  and  duties  which  the 
Administrator  of  Veterans'  Affairs  is  au- 
thorized to  delegate  to  the  Medical  Direc- 
tor of  that  organization  by  section  5  of 
the  World  War  Veterans'  Act  of  June  7, 
1924  (43  Stat.  607),  as  amended  by  the 
act  of  July  3,  1930  ( 46  Stat.  1016 ) .     53-545 

The  feasibility  of  admission  of  an  insane 
alien  to  St.  Elizabeths  Hospital  by  his 
transfer  from  the  Immigration  Service  to 
the  Public  Health  Service  and  by  that 
service  to  St.  Elizabeths  Hospital  is  one 
for  determination  by  the  services  involved. 

54-267 

There  is  no  provision  of  law  permitting 
the  admission  to  St.  Elizabeths  Hospital 
of  an  insane  alien  in  the  charge  of  the 
United  States  Immigration  Service  pend- 
ing deportation.  54-267 
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I.  GENERALLY 

An  application  for  a  tract  of  land  pre- 
sumptively passing  under  a  school-land 
grant,  in  the  absence  of  statute  or  depart- 
mental regulations  to  the  contrary,  con- 
fers the  legal  status  of  a  contestant  of 
the  State's  title  without  preference  right, 
and  is  no  obstacle  to  a  withdrawal  of  the 
land  by  the  United  States.  52-503 

Lands  presumptively  passing  under 
school-land  grants  are  excluded  from  ap- 
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propriation  by  individuals  under  other 
public-land  laws,  and  the  administrative 
rule  that  applications  for  tracts  embraced 
in  any  entry  of  record  give  rise  to  no 
rights  unless  such  entry  has  been  can- 
celed of  record  is  applicable  thereto. 

52-503 

Where  the  title  to  land  has  passed  to 
a  State  either  under  its  original  school- 
land  grant  or  by  virtue  of  the  additional 
grant  of  Jan.  25,  1927  (44  Stat.  1026),  the 
jurisdiction  and  authority  of  the  depart- 
ment to  adjudicate  the  issue  as  to  the  char- 
acter of  the  land  has  ceased.  52-504 

The  approval  of  a  State  indemnity 
school-land  selection  list  deprives  the  Land 
Department  of  further  jurisdiction  over  the 
land  contained  in  the  list.  53-584 

Regulations  of  Oct.  19,  1934,  as  to  issue 
of  patents  to  States  to  designated  school 
sections  in  place  (Cir.  No.  1338).  55-7 

It  is  admitted  that  unsurveyed  lands 
reserved  for  school  purposes  to  a  future 
State  remained  subject  to  a  reclamation 
withdrawal  under  the  act  of  June  17,  1902 
(32  Stat.  388;  43  U.S.C.  (1952  ed.)  416). 

59-281 
II.  GRANTS  OF  LAND 

A  withdrawal  of  designated  school  sec- 
tions subsequent  to  survey  in  the  field,  but 
prior  to  the  approval  of  the  survey  by  the 
Commissioner  of  the  General  Land  Office, 
prevents  the  vesting  of  title  to  those  lands 
upon  the  approval  of  the  survey  thereof 
in  the  State  of  New  Mexico  under  section 
6  of  the  enabling  act  of  June  20,  1910  (36 
Stat.  557).  52-679 

Where  the  vesting  of  title  in  the  State 
to  designated  school  sections  in  place  is 
prevented  by  the  withdrawal  of  the  lands 
prior  to  the  approval  of  the  survey  thereof 
by  the  Commissioner  of  the  General  Land 
Office,  the  State  may  await  extinguish- 
ment of  the  reservation  and  restoration  of 
the  lands  to  the  public  domain,  instead  of 
taking  land  in  lieu  thereof  during  the 
withdrawal.  52-679 

The  grants  of  certain  designated  sec- 
tions of  public  lands  to  the  State  of  New 
Mexico  for  the  support  of  common  schools 
did  not  take  effect  until  after  the  identi- 
fication of  those  sections  by  survey,  and 
such  identification  is  not  complete  until 


the  survey  has  been  approved  by  the  Com- 
missioner of  the  General  Land  Office. 

52-681 

Settlement  and  residence  on  an  original 
farm  by  an  applicant  for  an  adjoining  farm 
entry,  who  at  the  time  of  filing  applica- 
tion was  not  qualified  to  make  such  entry, 
does  not  constitute  such  an  adverse  claim 
as  will  defeat  the  right  of  the  State  to  a 
school  section  in  place  under  its  school- 
land  grant.  Carl  A.  Williams  (52  L.D. 
472),  distinguished.  53-238 

The  title  to  a  designated  school  section 
in  place  does  not  vest  eo  instanti  in  the 
State  of  Utah  under  section  6  of  the 
enabling  act  of  July  16, 1894  (28  Stat.  107), 
upon  the  extinguishment  of  a  reservation 
created  prior  to  survey,  but  the  State  must 
await  restoration  of  the  land  to  the  pub- 
lic domain,  and  the  intervening  of  another 
withdrawal  will  postpone  further  the  at- 
tachment of  the  grant.  53-365 

Withdrawals  for  stock-driveway  pur- 
poses and  reservations  for  potash  made 
subsequent  to  the  date  that  the  rights  of 
a  State  attached  under  its  school-land 
grant  do  not  affect  the  title  of  the  State 
under  the  grant.  53-585 

Section  15  of  the  act  of  Sept.  9,  1850  (9 
Stat.  452),  which  act  provided  among 
other  things  for  the  establishment  of  a  ter- 
ritorial government  for  New  Mexico,  did 
not  contain  a  grant  in  praesenti  of  sections 
16  and  36  in  each  township  in  that  Terri- 
tory, but  merely  a  reservation  of  those 
sections  in  contemplation  of  a  future  grant 
by  Congress.  54-8 

In  determining  whether  lands  within 
school  grants  are  known  mineral  lands, 
the  same  test  is  applicable  as  that  applied 
to  lands  in  railroad  grants,  Congress 
clearly  having  intended  to  dispose  of  all 
mineral  lands  in  only  one  way,  namely, 
under  the  mining  laws.  (Cited,  Mining 
Company  v.  Consolidated  Mining  Company, 
102  U.S.  167 ;  Deffeback  v.  Haivke,  115  U.S. 
392.)  The  fact  that  railroad  grants  ex- 
cept mineral  lands  expressly  whereas 
school  grants  except  them  only  by  infer- 
ence strengthens  rather  than  weakens  the 
argument  that  the  same  test  is  properly 
applicable  in  both  classes  of  cases,  for  the 
existence  of  the  express  exception  in  the 
one  was  one  of  the  important  factors 
which  led  the  Supreme  Court  to  infer  the 
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existence  of  the  same  exception  in  the 
other.  55-533 

There  is  a  presumption,  which  exists 
until  the  contrary  is  clearly  shown,  that 
land  granted  to  a  State  for  school  pur- 
poses was  of  the  character  contemplated 
by  the  grant  insofar  as  its  then  mineral 
or  nonmineral  character  was  concerned, 
and  that  therefore  the  title  to  a  school 
section  identified  by  survey  has  passed  to 
the  State.  57-348 

In  connection  with  an  application  for  ex- 
change under  section  8  of  the  act  of  June 
28,  1934  (48  Stat.  1269),  the  State  of 
Wyoming  tendered  a  quitclaim  deed  to  a 
portion  of  school  Sec.  36,  subject  to  the 
right-of-way  of  the  Union  Pacific  Railroad 
Company  over  the  land  and  to  a  reserva- 
tion to  itself,  its  successors  and  assigns, 
of  all  minerals  and  mineral  rights  in  the 
premises  described  in  the  deed  with  the 
right  to  prospect  for,  mine  and  remove  the 
same.  The  State  acquired  the  land  either 
under  its  grant  in  the  enabling  act  of  July 
10,  1890  (26  Stat.  222),  if  not  known  to  be 
mineral  at  the  date  of  said  act,  or  under  the 
act  of  Jan.  25,  1927  (44  Stat.  1026),  if 
known  to  be  mineral  at  the  first-mentioned 
date.  The  right-of-way  was  granted  in 
1869  under  the  land  grant  to  the  Northern 
Pacific  Railroad  Company  of  July  1,  1862 
( 12  Stat.  489 ) .  The  State  in  its  application 
disclaimed  any  interest  in  any  minerals 
that  might  be  in  the  right-of-way.  Never- 
theless, the  Commissioner  of  the  General 
Land  Office  as  a  condition  to  the  acceptance 
of  the  deed  required  the  State  to  file  a 
quitclaim  deed  to  the  minerals  within  the 
right-of-way. 

Held:  (1)  That  the  State  took  title  under 
its  grant  subject  to  the  right-of-way.  (2) 
That  the  estate  of  the  railroad  was  a  lim- 
ited fee  on  the  implied  condition  of  re- 
verter in  the  event  the  company  ceases  to 
use  or  retain  the  land  for  the  purposes  for 
which  it  was  granted.  E.  A.  Crandall,  43 
L.D.  556 :  Northern  Pacific  Railway  Com- 
pany v.  Townsend,  190  U.S.  267,  cited  and 
applied.  Great  Northern  Railway  Com- 
pany v.  United  States,  315  U.S.  262,  dis- 
tinguished. (3)  That  if  the  State  acquired 
the  land  under  the  act  of  July  10,  1890,  its 
deed  of  the  land  conveyed  no  right,  title  or 
interest  in  the  right-of-way,  but,  if  on  the 
other  hand  the  State  acquired  the  land 


under  the  act  of  Jan.  25,  1927,  certain  pro- 
visions of  subsection  (c)  thereof  as 
amended  by  the  act  of  May  2, 1932  (47  Stat. 
140) ,  might  mean  that  the  grant  would  take 
effect  upon  the  railroad  right-of-way  ex- 
tinguished by  forfeiture  or  abandonment 
were  it  not  for  the  provisions  of  the  act  of 
Mar.  8,  1922  (42  Stat.  414).  U)  That  so 
far  as  the  question  as  to  whom  the  land  is 
to  go  upon  extinguishment  of  the  right-of- 
way  is  concerned,  the  act  of  1927  is  general, 
whereas  the  act  of  1922  is  special  relating 
only  to  the  extinguishment  of  rights-of- 
way  ;  that  the  act  of  1927  does  not  purport 
to  repeal  the  act  of  1922  and  there  is  no 
inconsistency  between  the  two  acts  and, 
therefore,  the  act  of  1927  will  not  be  con- 
strued as  repealing  the  act  of  1922.  United 
States  v.  Nix,  189  U.S.  199;  Ex  parte 
United  States,  226  U.S.  420;  Rodgers  v. 
United  States,  185  U.S.  83 ;  Washington  v. 
Miller,  235  U.S.  422,  cited  and  applied.  ( 5 ) 
That  as  the  act  of  1922  provides  for  the 
vesting  of  title  in  the  land  in  the  right-of- 
way  to  the  person,  etc.,  who  holds  the  title 
to  the  land  crossed  by  the  right-of-way  at 
the  time  of  its  extinguishment  with  reser- 
vation of  mineral  to  the  United  States,  the 
State  would  acquire  no  interest  in  the  right- 
of-way  under  the  act  of  1927  ;  that  what  in- 
terest it  would  acquire  would  be  only  under 
the  act  of  1922 ;  but  since  the  State  by  its 
deed  to  the  United  States  divests  itself  of 
the  land  crossed  by  the  right-of-way,  the 
State  could  not  acquire  any  interest  therein 
under  the  act  of  1922.  (6)  That  the  State 
has  no  present  interest  in  the  right-of-way 
and  after  the  proffered  deed  is  accepted  it 
will  not  be  able  to  acquire  any  interest 
therein  under  the  act  of  1922  in  the  future. 
(7)  That  as  the  deed  conveys  the  land  sub- 
ject to  the  right-of-way  and  as  the  disposi- 
tion of  the  land  and  minerals  therein  upon 
extinguishment  of  the  right-of-way  is  gov- 
erned by  the  act  of  Mar.  8,  1922,  it  is  not 
so  ambiguous  in  form  as  to  cast  any  cloud 
on  the  title  of  the  United  States  as  to  any 
minerals  in  the  right-of-way,  and  a  deed 
quitclaiming  such  minerals  will  not  be 
required.  58-128 

A  congressional  reservation  of  lands  for 
school  purposes  to  a  future  State  is  not  a 
grant  of  such  lands,  and  title  remains  in 
the  United  States,  subject  to  the  full  con- 
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trol  and  disposition  of  Congress,  until  the 
contemplated  grant  is  effected.        59-280 

Sections  16  and  36  lands  reserved  for 
school  purposes  to  the  State  of  Arizona 
remained  subject  to  a  reclamation  with- 
drawal under  section  3  of  the  act  of  June 
17,  1902  (32  Stat.  388  ;  43  U.S.C.  (1952  ed.) 
416),  even  after  survey.  59-280 

The  fact  that  title  to  school  sections,  pre- 
viously surveyed,  vested  in  the  Territory  at 
the  time  of  the  granting  act  of  1898  (30 
Stat.  484)  does  not  have  the  result  that 
title  necessarily  passed  to  the  State  by  op- 
eration of  law,  since  section  6  of  the  New 
Mexico  Enabling  Act  of  June  20,  1910  (36 
Stat.  557,  562),  delayed  the  vesting  of  the 
State's  title  until  the  lands  are  removed 
from  the  national  forest;  also  in  cases 
where  the  lands  had  been  included  in  the 
forest  after  having  been  surveyed.     59-402 

Title  to  school  sections  within  national 
forests  does  not  vest  in  the  State  of  New 
Mexico  until  the  lands  are  removed  from 
the  national  forest  (sec.  6  of  the  New  Mex- 
ico Enabling  Act  of  June  20,  1910,  36  Stat. 
557,562).  59-402 

The  act  of  Jan.  25, 1927,  as  amended  (43 
U.S.C.  870),  is  applicable  only  to  school- 
section  lands  known  to  be  of  mineral  char- 
acter at  the  effective  date  of  the  original 
school-land  grant.  Where  the  existence  of 
a  valid  application  has  prevented  the 
State's  title,  under  section  2  of  the  act  of 
Jan.  25, 1927,  from  vesting  in  the  State,  the 
State's  title  would  vest  upon  cancellation  of 
that  application.  Applications  initiated 
after  Jan.  25,  1927,  cannot  prevent  the  vest- 
ing of  the  State's  title  under  the  1927  act. 

60-1 

The  date  on  which  a  school  section  is 
identified  by  an  accepted  survey  is  the 
earliest  date  that  the  title  to  a  school  sec- 
tion can  pass  to  a  State  already  admitted 
to  the  Union.  60-1 

The  filing  of  an  application  for  a  permit 
to  prospect  for  minerals  is  merely  a  re- 
quest that  a  permit  be  granted  and  does 
not  constitute  a  sale  or  disposition  of  the 
land  which  would  prevent  the  State  of 
Utah  from  acquiring  the  title  to  a  school 
section  under  its  basic  school-land  grant. 

60-1 

Where  a  surveyed  mineral  school  section 
is  within  a  Teservation  on  the  date  of  the 
enactment  of  the  act  of  Jan.  25,  1927,  and 


is  thereafter  placed  within  another  reser- 
vation, title  to  the  school  section  does  not 
pass  to  the  State  upon  the  termination  of 
the  first  reservation  so  long  as  the  second 
reservation  remains  in  effect.  61-391 

III.  INDEMNITY  SELECTIONS 

One  purpose  of  the  act  of  Feb.  28,  1891 
(26  Stat.  796),  was  to  provide  means 
whereby  the  United  States  could  reacquire 
title  to  lands  which,  although  acquired  by 
the  States,  were  of  such  character  or  of 
such  status  as  the  grants  contemplated 
should    be    withheld   from    the    States. 

52-273 

Section  2  of  the  act  of  Jan.  25,  1927 
(44  Stat.  1026),  saved  to  a  State  the  right 
to  have  indemnity  selections  perfected 
where  the  offer  to  make  the  exchange  was 
prior  to  the  date  of  that  act,  but,  as  to 
offers  proffered  after  that  date,  indemnity 
is  authorized  only  for  numbered  school 
sections  lost  to  the  State.  52-273 

Section  2  of  the  act  of  Jan.  25,  1927 
(44  Stat.  1026),  specifically  provides  that 
mineral  lands  shall  not  be  taken  as  indem- 
nity or  in  lieu  of  school  lands  surrendered 
or  lost  in  place,  and  continues  in  full  force 
and  effect  only  laws  governing  lieu  selec- 
tions and  exchanges  to  satisfy  losses. 

52-273 

Surrender  by  a  State  of  a  school  section 
of  a  class  contemplated  by  the  act  of 
Feb.  28,  1891  (26  Stat.  796),  followed  by  a 
formally  correct  lieu  selection,  is  an  exer- 
cise of  an  option  given  the  State  by  Con- 
gress, recognition  of  which  is  mandatory 
as  to  the  Land  Department.  52-273 

The  grant  of  Jan.  25,  1927  (44  Stat. 
1026),  was  a  grant  in  praesenti  which 
operated  to  vest  title  in  the  States  to  all 
unappropriated,  unreserved  mineral  school 
sections  in  place,  for  which  indemnity  had 
not  been  taken,  and  such  lands  cannot 
thereafter  be  assigned  as  base  for  indem- 
nity selections  by  reason  only  of  their 
mineral  character.  52-273 

The  provision  in  section  2  of  the  act  of 
Jan.  25,  1927  (44  Stat.  1026),  "that  all 
existing  laws  governing  lieu  selections  and 
exchanges  are  hereby  continued  in  full 
force  and  effect,"  neither  added  to  nor  took 
away  from  the  States  any  rights  that  they 
had  under  the  act  of  Feb.  28, 1891  (26  Stat. 
796).  52-273 
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An  indemnity  school  selection,  rejected 
because  of  the  tender  of  fatally  defective 
base,  cannot  be  amended  so  as  to  defeat 
the  force  and  effect  of  an  intervening 
withdrawal.  52-421 

Information  furnished  by  the  Commis- 
sioner of  the  General  Land  Office  to  the 
effect  that  a  State  is  entitled  to  indem- 
nity on  account  of  the  fractional  condition 
of  a  township,  based  upon  a  protraction 
of  the  lines  of  survey,  is  not  conclusive 
and  does  not  obligate  the  department  to 
approve  selections  to  which  the  State  is 
not  entitled  under  well-established  rulings 
and  decisions.  52-421 

Pendency  at  the  date  of  the  enactment 
of  the  enabling  act  of  June  20,  1910  (36 
Stat.  557),  of  an  indemnity  school-land 
selection  list  embracing  lands  within  des- 
ignated sections  granted  to  the  State  of 
New  Mexico  by  section  6  of  that  act,  is 
not  such  an  appropriation  as  to  prevent 
the  vesting  of  title  to  those  lands  in  the 
State  pursuant  to  the  grant.  52-626 

Where  the  vesting  of  title  in  the  State 
to  designated  school  sections  in  place  is 
prevented  by  the  withdrawal  of  the  lands 
prior  to  the  approval  of  the  survey  thereof 
by  the  Commissioner  of  the  General  Land 
Office,  the  State  may  await  extinguish- 
ment of  the  reservation  and  restoration  of 
the  lands  to  the  public  domain,  instead  of 
taking  land  in  lieu  thereof  during  the 
withdrawal.  52-679 

Lands  that  passed  to  a  State  under  its 
school-land  grant  upon  approval  of  the 
survey  thereof  do  not  afford  valid  base 
for  an  indemnity  selection  because  the 
State's  title  has  been  lost  through  litiga- 
tion in  which  the  Government  took  no  part 
and  by  which  it  was  not  bound.         53-113 

The  departmental  practice  and  regula- 
tions requiring  all  entries,  selections,  and 
other  disposals  of  public  lands  to  conform 
to  the  smallest  regular  legal  subdivision 
or  lot,  and  to  treat  minor  subdivisions  as 
indivisible,  for  all  administrative  pur- 
poses may  be  waived  by  the  Secretary 
(whenever  he  deems  it  advisable.  53-149 
Where  a  State  submits  as  base  for  an 
indemnity  school  selection  an  unsurveyed 
section  within  a  national  forest,  the  area 
of  which  was  estimated  by  protraction, 
the  adjudication  of  its  claim  for  indemnity 
on  that  basis  is  final,  and  the  State  will 
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be  estopped  from  asserting  a  claim  for 
further  indemnity  on  the  ground  that  the 
section  when  surveyed  was  shown  to  con- 
tain a  greater  area  than  that  estimated 
by  the  protraction.  53-222 

Lands  in  designated  school  sections  in 
the  State  of  Utah  which  did  not  pass  to 
the  State  under  its  grant  of  July  16,  1894 
(28  Stat.  107),  because  they  were  by  Ex- 
ecutive order  included  within  a  petroleum 
reserve  prior  to  survey,  are  forever  ex- 
cepted from  the  operation  of  the  grant  of 
Jan.  25,  1927  (44  Stat.  1026),  and  the 
State  must  either  select  other  lands  in 
lieu  thereof  or  await  the  extinguishment 
of  the  reservation  and  thereupon  take 
under  the  original  grant.  53-224 

The  doctrine  of  res  judicata,  or  estoppel 
by  judgment,  is  clearly  applicable  where 
a  State  was  erroneously  permitted  to  assign 
as  base  for  an  indemnity  selection  a  school 
section  in  place  and  thereafter  remained 
silent  for  fifteen  years  and  permitted  ad- 
verse rights  to  intervene  before  question- 
ing  the  validity  of  the  transaction.     53-268 

To  establish  a  charge  that  a  State  fraud- 
ulently procured  title  to  mineral  lands 
under  its  indemnity  school-land  grant  it 
must  be  shown  by  clear,  unequivocal,  and 
convincing  evidence,  and  not  by  a  mere 
preponderance  of  evidence  that  leaves  the 
question  in  doubt,  that  the  land  was  known 
to  be  mineral  in  character  at  the  date 
of  the  completion  of  the  selection  by  the 
State.  53-436 

Where  the  proofs  submitted  in  connec- 
tion with  an  entry  or  selection  show  com- 
pliance with  the  applicable  law  and  regu- 
lations, allowance  of  the  entry  or 
selection  is  not  erroneous  because  of  the 
existence  of  matters  which  would  render 
it  invalid  but  which  do  not  then  appear. 

53-436 

The  Government  does  not  owe  any  duty 
to  seek  to  have  a  trust  imposed  on  the 
title  of  a  State  to  an  approved  indemnity 
school-land  selection,  in  the  absence  of  evi- 
dence of  fraud  in  making  and  perfecting 
it,  in  favor  of  a  mining  claimant  who  had 
not  made  claim  to  the  land  in  the  Land 
Department  or  filed  protest  after  legally 
constructive  notice  before  its  approval, 
even  though  he  might  have  shown  a  better 
right  to  the  land  under  the  mining  laws. 

53-439 
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The  approval  of  a  State  indemnity 
school  land  selection  list  deprives  the  Land 
Department  of  further  jurisdiction  over 
the  land  contained  in  the  list.  53-584 

Instructions  of  June  27,  1932,  school 
lands ;  North  Dakota,  South  Dakota,  Mon- 
tana, and  Washington ;  act  of  May  7,  1932 
(47  Stat.  150).     (Cir.  No.  1276.)        53-708 

The  title  a  State  has  in  an  indemnity 
school-land  selection  is  equitable  only,  the 
legal  title  being  in  the  United  States,  from 
which  it  follows  that,  until  legal  title 
passes  from  the  United  States,  inquiry  as 
to  all  equitable  rights  is  within  the  cog- 
nizance of  the  Land  Department,  which  is 
clothed  with  jurisdiction  to  determine 
whether  the  land  should  be  listed  to  the 
State  or  not ;  accordingly,  the  judgment  of 
the  Department,  even  though  erroneous,  is 
voidable  only,  and  not  void,  and  is  there- 
fore entitled  to  respect  until  set  aside  by 
direct  attack  in  some  manner  recognized 
by  law.  54-112 

Where  a  State  did  not  acquiesce  in  an 
erroneous  decision  of  the  Land  Department 
resulting  in  the  cancellation  of  a  school- 
land  selection,  but,  on  the  contrary,  gave 
and  continued  to  give  notice  to  the  world, 
by  its  actions,  of  its  continued  claim  to 
the  land,  laches  may  not  be  imputed,  even 
though  a  long  period  of  time  has  elapsed 
following  the  erroneous  cancellation  of  the 
selection  and  though  there  has  been  tardi- 
ness in  seeking  correction  of  the  erroneous 
decision.  54-112 

Where  a  State,  possessed  of  the  right, 
files  an  indemnity  school-land  selection  for 
public  land  subject  thereto,  and  performs 
all  things  needful  to  perfect  the  selection, 
its  right  may  not  be  defeated  by  a  subse- 
quent withdrawal  of  the  lands  from  entry, 
and  a  homestead  entry  of  lands  included 
within  such  withdrawal  will  not  prevail 
against  the  State  or  a  qualified  grantee 
of  the  State.  54-112 

Where  cancellation  of  a  State  selection 
was  the  result  of  an  erroneous  decision  of 
the  Land  Department,  and  the  State  did 
not  acquiesce  in  such  decision,  but,  on  the 
contrary,  took  action  which,  in  effect,  gave 
notice  to  the  world  that  it  claimed  title  to 
the  land,  such  notice  was  effective,  even 
though  the  State  has  been  somewhat  tardy 
in  seeking  correction  of  the  erroneous  de- 


cision which  resulted  in  cancellation  of  its 
selection.  54-113 

School  land  indemnity  may  be  allowed 
for  loss  based  upon  the  fractional  condi- 
tion of  a  township  even  though  the  town- 
ship is  only  partly  surveyed,  where  such 
loss  is  shown  by  a  protraction  survey  of 
the  unsurveyed  portion  embraced  within  a 
reservation  added  to  the  portion  actually 
surveyed.  54-159 

Instructions  of  Apr.  26,  1933,  lands  in 
Utah  added  to  Navajo  reservation.     54-205 

In  the  absence  of  other  objection,  a  rea- 
sonable period  of  additional  time  for  the 
filing  of  nonencumbrance  certificates  as  to 
base  lands  may  be  allowed,  notwithstand- 
ing the  withdrawal  order  of  Nov.  26,  1934. 

55-245 

The  Executive  order  of  Nov.  26,  1934, 
does  not  operate  to  withdraw  from  entry, 
etc.,  land  within  an  indemnity  school  land 
selection  in  support  of  which  there  has  been 
a  failure  to  supply  the  required  certificate 
of  nonencumbrance,  such  failure  being  a 
curable  defect  and  not  ipso  facto  working 
a  cancellation  of  forfeiture,  the  Land  De- 
partment not  being  required  by  law  to  can- 
cel such  selection  without  affording  oppor- 
tunity to  supply  the  certificate  by  granting 
additional  time.  55-245 

Failure  of  a  State  to  complete  the  selec- 
tion of  indemnity  school  lands,  due  to  ten- 
dering defective  base,  is  a  curable  defect, 
and  in  such  cases  the  withdrawal  order  of 
Nov.  26,  1934,  does  not  operate  to  prevent 
the  completion  of  the  selection,  said  order 
expressly  saving  existing  valid  rights. 

55-249 

The  effect  of  filing  and  allowance  of  a 
school  land  indemnity  selection  is  to  segre- 
gate the  land  selected,  even  though  it  may 
thereafter  be  found  that  there  are  defects 
which  render  cancellation  necessary ;  and 
such  a  selection,  even  though  erroneously 
received,  segregates  the  land  so  that  no 
other  application  therefor  may  be  received 
or  rights  initiated  by  its  tender.      55-249 

The  existence  of  rights  under  the  pro- 
visions of  section  2339,  Revised  Statutes, 
should  be  no  bar  to  the  perfection  of  a 
State  school  indemnity  selection,  the  clear 
list  issued  thereupon  being  under  section 
2340,  Revised  Statutes  (30  U.S.C.  (1952 
ed.)    52),  subject  to  vested   and  accrued 
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water  rights  recognized  under  section  2339, 
Revised  Statutes.  59-15 

The  new  congressional  conservation 
policy  of  1934-36,  regarding  the  use  and 
disposal  of  the  public  domain  and  the  effect 
of  the  Taylor  Grazing  Act  upon  indemnity 
selections,  considered.  59-317 

Where  statutes  controlling  a  State's  se- 
lection of  indemnity  lands  require  that  the 
selection  be  made  from  unappropriated,  un- 
reserved, nonmineral  public  lands  under 
the  direction  and  subject  to  the  approval 
of  the  Secretary  of  the  Interior,  the  State 
acquires  no  rights  by  the  selection  of  lands 
which  have  already  been  reserved  by  the 
President  for  classification  in  accordance 
with  their  highest  usefulness  and  which 
the  Secretary  subsequently  to  the  State's 
application  further  reserves  for  classifica- 
tion and  development  as  small  tracts, 
thereby  in  effect  denying  the  State's  peti- 
tion for  restoration  of  the  lands  as  suitable 
for  indemnity  selection.  59-317 

It  is  reasonable  not  to  classify,  as  proper 
for  indemnity  selection,  lands  which  are 
very  valuable  timberland  and  which  may 
also  serve  the  purposes  of  watershed  pro- 
tection. 59-451 

While  section  2275  of  the  Revised 
Statutes,  as  amended  Feb.  28,  1891  (26 
Stat.  796;  43  U.S.C.  851),  granted  a  right 
to  the  States  to  make  indemnity  selection 
for  certain  deficiencies  in  the  school-land 
grants,  a  State  is  not  entitled  to  particular 
land  selected  unless  the  Secretary  "in  his 
discretion"  has  previously  classified  the 
land  under  section  7  of  the  Taylor  Grazing 
Act,  as  amended  (48  Stat.  1272;  49  Stat. 
1976;  43  U.S.C.  (1952  ed.)  315f),  as  proper 
for  selection.  59-451 

Land  which  is  withdrawn  from  entry  by 
E.  O.  No.  6910,  Nov.  26,  1934,  is  subject 
to  indemnity  selection  by  a  State  only  if 
the  land  is  classified  by  the  Secretary  of 
the  Interior  as  available  for  such  disposi- 
tion. 61-334 

Where  small-tract  applications  have 
been  filed  for  land  Sy2  years  before  a  State 
selection  is  filed  for  the  same  land  and 
the  land  is  suitable  for  small-tract  develop- 
ment, it  is  proper  to  classify  the  land  for 
small-tract  disposition  despite  the  pen- 
dency of  the  State's  application.       61-334 


IV.  MINERAL  LANDS 

As  the  act  of  Jan.  25,  1927  (44  Stat. 
1026),  did  not  invest  the  States  with  an 
absolute  unrestricted  title  to  the  minerals 
in  the  lands  granted,  prior  purchasers 
from  the  States  of  absolute  fee  simple  title 
to  such  lands  can  acquire  no  greater  rights 
therein  under  the  doctrine  of  estoppel  than 
those  acquired  by  the  States  under  the  act. 

53-31 

Lands  within  designated  sections  that 
did  not  pass  to  the  States  under  the  origi- 
nal school-land  grants  by  reason  of  their 
known  mineral  character  at  the  time  those 
grants  would  otherwise  have  become  effec- 
tive can  be  disposed  of  by  the  States  only 
in  accordance  with  the  terms  of  the  addi- 
tional grant  of  Jan.  25,  1927  (44  Stat. 
1026),  and  the  States  have  no  power  by 
legislation  or  otherwise  to  alienate  the 
mineral  deposits  in  such  lands  or  to  have 
their  prior  conveyances  of  those  minerals 
considered  as  alienations.  53-31 

The  act  of  Jan.  25,  1927  (44  Stat.  1026), 
which  extended  the  grants  of  common- 
school  sections  to  the  various  States  to  in- 
clude mineral  sections,  did  not  except  from 
the  operation  of  its  provisions  lands  there- 
tofore sold,  conveyed,  or  patented  by  the 
States,  which  were  expressly  excepted 
from  the  original  grants  by  reason  of  their 
known  mineral  character.  53-31 

Instructions  of  Mar.  15,  1927,  confirma- 
tion of  school  sections  containing  minerals 
under  act  of  Jan.  25,  1927  (44  Stat.  1026). 
(Cir.  1067,  May  26,  1926,  unpublished,  re- 
voked.)     (Cir.  No.  1114).  52-51 

A  withdrawal  under  the  act  of  June  25, 
1910  (36  Stat.  847),  for  the  purpose  of 
examination  and  classification  as  to  coal 
values,  which  embraces  surveyed  school 
sections  is  in  effect  a  contest  or  Govern- 
ment proceeding  against  the  State  in  aid 
of  administration  to  ascertain  whether  the 
land  was  of  the  character  which  passed 
under  the  school  grant,  and,  where  it  was 
determined  that  the  land  was  not  valuable 
for  its  coal  contents,  an  intervening  with- 
drawal for  a  different  purpose  will  be  in- 
effective to  defeat  the  grant.  52-237 

Title  to  lands  within  a  numbered  school 
section  that  were  mineral  and  known  to 
be  such  at  the  date  of  the  acceptance  of 
the  survey,  Apr.  1,  1919,  did  not  vest  in 
the  State  of  New  Mexico  under  its  original 
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school-land  grant,  and  a  valid  mining 
claim  located  upon  such  lands  prior  to  the 
act  of  Jan.  25,  1927  (44  Stat.  1026),  which 
extended  the  grant  to  include  mineral 
lands,  excepts  them  from  the  operation  of 
that  act,  unless  or  until  such  claim  is  relin- 
quished or  canceled.  52-266 

The  location  of  a  mining  claim  prior  to 
the  passage  of  the  act  of  Jan.  25,  1927 
(44  Stat.  1026),  upon  lands  within  a  num- 
bered school  section  does  not  defeat  the 
title  of  a  State  to  the  lands  under  its  orig- 
inal grant,  if  the  lands  were  not  known  to 
be  mineral  at  the  time  they  were  identi- 
fied by  the  survey,  or  at  the  date  of  the 
grant  where  the  survey  preceded  it. 

52-266 

Section  2  of  the  act  of  Jan.  25,  1927 
(44  Stat.  1026),  specifically  provides  that 
mineral  lands  shall  not  be  taken  as  in- 
demnity or  in  lieu  of  school  lands  sur- 
rendered or  lost  in  place,  and  continues 
in  full  force  and  effect  only  laws  govern- 
ing lieu  selections  and  exchanges  to  satisfy 
losses.  52-273 

The  act  of  Jan.  25,  1927  (44  Stat.  1026), 
was  a  supplemental  grant  of  numbered 
school  sections,  mineral  in  character,  the 
purpose  of  which  was  to  simplify  admin- 
istration of  the  State's  school  grant  and 
to  effect  a  final  adjustment  and  settle- 
ment of  questions  of  title  arising  there- 
under. 52-273 

The  grant  of  Jan.  25,  1927  (44  Stat. 
1026) ,  was  a  grant  in  praesenti  which  oper- 
ated to  vest  title  in  the  States  to  all  unap- 
propriated, unreserved  mineral  school 
sections  in  place,  for  which  indemnity 
had  not  been  taken,  and  such  lands  can- 
not thereafter  be  assigned  as  base  for 
indemnity  selections  by  reason  only  of 
their  mineral  character.  52-273 

A  pending  oil  and  gas  prospecting  per- 
mit application  for  land  known  to  be 
of  mineral  character  at  the  date  of  the 
acceptance  of  the  survey  is  such  a  valid 
application  within  the  purview  of  sub- 
section (c)  of  section  1  of  the  act  of  Jan. 
25,  1927  (44  Stat.  1026),  as  to  prevent 
the  operation  of  that  act  in  making  a  grant 
of  certain  mineral  school  sections  to  the 
States.  52-278 

The  act  of  Jan.  25,  1927  (44  Stat.  1026), 
extending  the  grants  of  school  sections 
in  place  to  certain  States  to  embrace  lands 


mineral  in  character,  had  no  application 
to  lands  within  reservations  existing  when 
the  act  became  effective.  52-489 

A  coal-land  application  for  land  that  pre- 
sumptively passed  under  a  school-land 
grant  is  not  a  "valid  claim"  within  the 
purview  of  the  saving  clause  of  the  leasing 
act  of  Feb.  25, 1920  (41  Stat.  437) .     52-503 

The  act  of  Jan.  25,  1927  (44  Stat  1026), 
extending  the  common-school  land  grants 
to  the  various  States  to  include  sections 
containing  coal  and  other  minerals,  does 
not  affect  lands  title  to  which  passed  to 
the  States  under  the  original  grants  by 
reason  of  its  not  being  shown  at  the  time 
such  grants  became  effective  that  they 
were  mineral  in  character,  although  they 
were  discovered  at  a  later  date  to  contain 
such  minerals.  53-30 

The  act  of  Jan.  25,  1927,  44  Stat.  1026 
(confirming  in  States  and  Territories  title 
to  lands  *  *  *  in  aid  of  common  or  public 
schools),  passed  but  a  conditional  fee  title 
to  the  mineral  lands  granted  thereby  with 
a  possibility  of  reverter  to  the  United 
States  in  the  event  the  States  fail  to  ob- 
serve the  conditions  of  the  grant,  and  in 
effect  created  a  trust  by  implication  where- 
under  the  States  are  required  to  lease  the 
minerals,  and  use  the  rents  and  royalties 
derived  therefrom  for  the  benefit  of  the 
public  schools.  53-30 

Lands  within  a  phosphate  reserve  at  the 
date  of  the  additional  grant  of  school  sec- 
tions mineral  in  character  by  the  act  of 
Jan.  25,  1927  (44  Stat.  1026)  are  by  rea- 
son of  such  reservation  excluded  from  the 
provisions  of  that  act  by  subsection  (c) 
thereof.  53-366 

To  establish  a  charge  that  a  State  fraud- 
ulently procured  title  to  mineral  lands 
under  its  indemnity  school  land  grant  it 
must  be  shown  by  clear,  unequivocal  and 
convincing  evidence,  and  not  by  a  mere  pre- 
ponderance of  evidence  that  leaves  the 
question  in  doubt,  that  the  land  was  known 
to  be  mineral  in  character  at  the  date  of 
the  completion  of  the  selection  by  the  State. 

53-436 

Until  the  record  is  cleared  of  the  prima 
facie  title  of  the  State  by  a  determination, 
after  due  notice  to  the  State  and  the  sub- 
mission of  satisfactory  proof  that  the  land 
was  known  to  be  mineral  in  character  prior 
to  the  date  the  State's  right  to  a  school  sec- 
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tion  would  otherwise  have  attached,  min- 
eral applications  for  the  land  confer  no 
rights  and  cannot  be  recorded.  53-584 

Instructions  of  May  20,  1932,  confirma- 
tion in  States  and  Territories  of  school 
lands  containing  minerals  under  act  of  May 
2,  1932  (47  Stat.  140).     (Cir.  No.  1270.) 

53-664 

The  action  of  a  State  in  granting  an  oil 
and  gas  lease  of  lands  embraced  within  an 
uncompleted  school  indemnity  selection  list 
is  tantamount  to  an  oil  and  gas  classifica- 
tion, within  the  meaning  of  the  act  of 
July  17,  1914  (38  Stat.  509),  when  the 
prospective  oil  and  gas  value  is  confirmed 
by  the  Geological  Survey,  or  from  other 
sources.  54-175 

The  mineral  (oil)  character  of  land  em- 
braced in  a  school  section  may  be  estab- 
lished by  evidence  of  physical  conditions 
observed  or  observable  prior  to  or  at  the 
time  of  the  official  approval  of  the  plat  of 
survey  which  support  the  conclusion  that 
"an  ordinarily  prudent  man,  understand- 
ing the  hazards  and  rewards  of  oil  mining, 
would  be  justified  in  purchasing  the  lands 
for  such  mining  and  making  the  expendi- 
tures incident  to  their  development,  and 
*  *  *  that  a  competent  geologist  or  expert 
in  oil  mining,  if  employed  to  advise  in  the 
matter,  would  have  ample  warrant  for  ad- 
vising the  purchase  and  expenditure." 
This  evidence  may  consist  of  the  testimony 
of  witnesses,  including  experts  and  geolo- 
gists, as  to  the  conditions  observed  by 
them  which  were  observable  on  and  prior 
to  the  date  of  the  official  approval  of  the 
plat  of  survey,  and  of  extracts  from  sci- 
entific and  other  publications  showing  the 
state  of  geological  knowledge  and  belief 
concerning  the  land  at  the  time  of  approval 
of  the  survey.  55-121 

The  evidence  shows  that  section  36,  T. 
30  S.,  R.  23  E.,  M.D.M.,  was  known  to  be 
mineral  in  character  in  1903,  and  it  was, 
therefore,  excluded  from  the  grant  to  the 
State  of  California  for  school  purposes. 
The  observable  conditions  before,  on,  and 
after  Jan.  26,  1903,  were  such  as  reason- 
ably to  engender,  in  a  competent  geologist 
or  expert  in  oil  mining,  the  belief  that  said 
section  36,  and  each  quarter-section 
thereof,  contained  oil  and  gas  of  such  qual- 
ity and  in  such  quantity  as  would  render 
extraction  profitable,  and  these  conditions 


were  not  only  observable  on  and  after  Jan. 
26,  1903,  but  were  observed  before  that 
date.  55-122 

In  determining  whether  lands  within 
school  grants  are  known  mineral  lands  the 
same  test  is  applicable  as  that  applied  to 
lands  in  railroad  grants,  Congress  clearly 
having  intended  to  dispose  of  all  mineral 
lands  in  only  one  way,  namely,  under  the 
mining  laws.  (Cited,  Mining  Company  v. 
Consolidated  Mining  Company,  102  U.S. 
167;  Deffcback  v.  Hawke,  115  U.S.  392.) 
The  fact  that  railroad  grants  except  min- 
eral lands  expressly  whereas  school  grants 
except  them  only  by  inference  strengthens 
rather  than  weakens  the  argument  that  the 
same  test  is  properly  applicable  in  both 
classes  of  cases,  for  the  existence  of  the 
express  exception  in  the  one  was  one  of  the 
important  factors  which  led  the  Supreme 
Court  to  infer  the  existence  of  the  same  ex- 
ception in  the  other.  55-533 

Lands  may  be  "known  mineral  lands" 
and  therefore  excepted  from  a  school  land 
grant  although  no  actual  discovery  of  min- 
eral has  been  made  thereon.  Such  lands  so 
excluded  from  the  grant  without  proof  of 
discovery  would  still  be  subject  to  disposi- 
tion under  the  mining  laws  upon  proof  of 
discovery  just  like  other  lands  containing 
the  same  mineral.  55-533 

The  California  school  grant  act  (act  of 
Mar.  3,  1853,  10  Stat.  246),  construed  in 
Mining  Co.  v.  Consolidated  Mining  Co., 
102  U.S.  167,  was  enacted  many  years  be- 
fore the  Federal  mining  laws  and  long 
before  Congress  made  any  provision  for 
the  acquisition  of  mineral  land  on  proof 
of  discovery.  The  basis  for  the  exception 
of  mineral  land  from  that  grant,  read  into 
the  act  by  the  Supreme  Court,  had  nothing 
to  do  with  discovery,  but  was  spelled  out 
from  a  long  and  varied  list  of  Congres- 
sional enactments,  including  railroad 
grants,  dealing  with  the  disposition  of  the 
public  domain,  and  which  reflected  a  con- 
sistent Congressional  practice  not  to  give 
away  the  mineral  lands,  but  rather  to  re- 
serve them  for  future  disposition  in  ac- 
cordance with  such  policies  as  Congress 
should  from  time  to  time  deem  expedient. 

55-533 

As  the  Department  retains  jurisdiction 
to  determine  whether  or  not  the  land  was 
known    mineral    at    the    date    of    survey 
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thereof  and  the  question  is  open  and  un- 
adjudicated,  no  legal  impediment  is  seen 
in  the  applicant  for  mineral  patent  waiv- 
ing his  claim  under  the  title  from  the 
State  and  electing  to  take  title  under  the 
mining  laws  of  the  United  States.  If,  in 
the  case  where  cause  exists  to  set  aside 
a  patent  by  procedure  in  the  courts  and 
the  proceedings  may  be  avoided  by  sur- 
render of  the  patent  attacked,  a  fortiori, 
where  a  proceeding  in  the  Land  Depart- 
ment may  result  in  an  adjudication  ren- 
dering the  asserted  title  of  no  effect,  the 
proceeding  may  be  avoided  by  surrender- 
ing the  title  assailed.  56-68 

Lands  in  Section  36,  not  known  to  be 
mineral  at  the  date  of  survey  thereof, 
Jan.  14,  1875,  presumptively  passed  to  the 
State  under  its  grant  of  school  sections, 
and  after  State  patent  issues  to  the  land 
without  mineral  reservation,  the  State  has 
no  more  interest  in  the  land  other  than  to 
maintain  the  title  it  undertook  to  grant. 
On  the  other  hand,  if  the  land  was  known 
to  be  mineral  at  date  of  survey,  the  title 
did  not  pass  to  the  State  under  its  school 
land  grant,  and  the  State  could  not  trans- 
mit by  a  patent  a  title  which  it  did  not 
receive.  Mining  location  on  Jan.  1,  1916, 
of  land  which  otherwise  would  pass  to  the 
State,  known  to  be  mineral  at  the  date  of 
the  filing  of  the  plat  of  survey  thereof,  is 
not  affected  by  the  act  of  Jan.  25,  1927 
(44  Stat.  1028) ,  which  extended  the  grants 
of  school  sections  to  the  various  States 
to  include  sections  mineral  in  character. 
The  presumption  that  land  passed  to  the 
State  under  its  original  grant  is  not  con- 
clusive, and  the  question  may  be  raised 
at  any  time  by  any  one  in  privity  with  the 
Government  whether  the  lands  are  within 
the  purview  of  the  grant,  and  a  mineral 
claimant  is  in  such  privity.  56-68 

School  lands  which,  because  of  their 
mineral  character,  could  not  pass  under 
the  original  school  grants,  nevertheless 
passed  to  the  State  by  virtue  of  the  act  of 
Jan.  25,  1927,  as  amended  (44  Stat.  1026, 
47  Stat.  140,  43  U.S.C.  870),  provided  cer- 
tain circumstances  enumerated  in  that  act 
were  not  present.  Therefore,  even  if  there 
were  sufficient  evidence  offered  to  rebut 
the  presumption  as  to  the  nonmineral  char- 
acter of  the  land,  this  Department  will 
not,  on  an  application  for  an  oil  and  gas 


lease,  determine  the  mineral  character  of 
the  land  unless  the  existence  could  be 
shown  of  any  of  those  circumstances. 

57-348 

This  Department  has  jurisdiction  to 
make  conclusive  determinations  respecting 
the  known  mineral  character  of  school 
lands  at  the  effective  date  of  the  grant. 
Such  determinations,  however,  will  be 
made  only  pursuant  to  the  function  con- 
ferred on  the  Secretary  of  the  Interior  by 
the  act  of  June  21,  1934  (48  Stat.  1185, 
43  U.S.C.  sec.  871a),  or  to  his  functions 
(a)  of  determining  whether  the  title  to 
any  lands  which  clearly  were  excepted 
from  the  act  of  1927  had  passed  or  failed 
to  pass  under  the  original  school  grant 
where  sufficient  evidence  had  been  shown 
to  rebut  the  presumption  that  the  title  had 
passed  under  the  original  school  land 
grant,  or  (b)  of  passing  on  any  dispute 
as  to  whether  or  not  any  of  the  circum- 
stances enumerated  in  the  act  of  1927 
actually  existed  or  were  sufficient  to  pre- 
vent the  title,  which  otherwise  would  pass 
under  that  act,  from  passing  thereunder. 
A  request  that  this  Department  determine 
the  known  mineral  character  of  the  land, 
unrelated  to  any  of  the  above-enumerated 
functions  of  this  Department,  is  merely  a 
request  for  an  advisory  opinion  which  this 
Department  will  not  usually  render.  A 
conclusive  determination  of  the  question 
may  be  made  by  this  Department  either 
upon  application  of  the  State  under  the 
act  of  1934  or  in  those  other  instances 
above  set  forth.  57-349 

In  connection  with  an  application  for  ex- 
change under  section  8  of  the  act  of  June 
28,  1934  (48  Stat.  1269),  the  State  of  Wy- 
oming tendered  a  quitclaim  deed  to  a  por- 
tion of  school  Sec.  36,  subject  to  the  right- 
of-way  of  the  Union  Pacific  Railroad 
Company  over  the  land  and  to  a  reserva- 
tion to  itself,  its  successors  and  assigns,  of 
all  minerals  and  mineral  rights  in  the 
premises  described  in  the  deed  with  the 
right  to  prospect  for,  mine  and  remove  the 
same.  The  State  acquired  the  land  either 
under  its  grant  in  the  enabling  act  of  July 
10,  1890  (26  Stat.  222),  if  not  known  to  be 
mineral  at  the  date  of  said  act,  or  under 
the  act  of  Jan.  25,  1927  (44  Stat.  1026),  if 
known  to  be  mineral  at  the  first-mentioned 
date.     The  right-of-way  was   granted   in 
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1869  under  the  land  grant  to  the  Northern 
Pacific  Railroad  Company  of  July  1,  1862 
(12  Stat.  489).  The  State  in  its  applica- 
tion disclaimed  any  interest  in  any  min- 
erals that  might  be  in  the  right-of-way. 
Nevertheless,  the  Commissioner  of  the  Gen- 
eral Land  Office  as  a  condition  to  the  ac- 
ceptance of  the  deed  required  the  State 
to  file  a  quitclaim  deed  to  the  minerals 
within  the  right-of-way. 

Held:  (1)  That  the  State  took  title  under 
its  grant  subject  to  the  right-of-way.  (2) 
That  the  estate  of  the  railroad  was  a 
limited  fee  on  the  implied  condition  of 
reverter  in  the  event  the  company  ceases 
to  use  or  retain  the  land  for  the  purposes 
for  which  it  was  granted.  E.  A.  Crandall, 
43  L.D.  556;  NortJiern  Pacific  Railway 
Company  v.  Toivnsend,  190  U.S.  267,  cited 
and  applied.  Great  Northern  Railway 
Company  v.  United  States,  315  U.S.  262, 
distinguished.  (3)  That  if  the  State  ac- 
quired the  land  under  the  act  of  July  10, 
1890,  its  deed  of  the  land  conveyed  no 
right,  title  or  interest  in  the  right-of-way, 
but,  if  on  the  other  hand  the  State  ac- 
quired the  land  under  the  act  of  Jan.  25, 
1927,  certain  provisions  of  subsection  (c) 
thereof  as  amended  by  the  act  of  May  2, 
1932  (47  Stat.  140),  might  mean  that  the 
grant  would  take  effect  upon  the  railroad 
right-of-way  extinguished  by  forfeiture  or 
abandonment  were  it  not  for  the  provisions 
of  the  act  of  Mar.  8,  1922  (42  Stat.  414). 
(4)  That  so  far  as  the  question  as  to  whom 
the  land  is  to  go  upon  extinguishment  of 
the  right-of-way  is  concerned,  the  act  of 
1927  is  general,  whereas  the  act  of  1922 
is  special  relating  only  to  the  extinguish- 
ment of  rights-of-way  ;  that  the  act  of  1927 
does  not  purport  to  repeal  the  act  of  1922 
and  there  is  no  inconsistency  between  the 
two  acts  and,  therefore,  the  act  of  1927  will 
not  be  construed  as  repealing  the  act  of 
1922.  United  States  v.  Nix,  189  U.S.  199; 
Ex  parte  United  States,  226  U.S.  420; 
Rodgers  v.  United  States,  185  U.S.  83; 
Washington  v.  Miller,  235  U.S.  422,  cited 
and  applied.  (5)  That  as  the  act  of  1922 
provides  for  the  vesting  of  title  in  the  land 
in  the  right-of-way  to  the  person,  etc.  who 
holds  the  title  to  the  land  crossed  by  the 
right-of-way  at  the  time  of  its  extinguish- 
ment with  reservation  of  mineral  to  the 
United  States,  the  State  would  acquire  no 


interest  in  the  right-of-way  under  the  act 
of  1927 ;  that  what  interest  it  would  ac- 
quire would  be  only  under  the  act  of  1922 ; 
but  since  the  State  by  its  deed  to  the 
United  States  divests  itself  of  the  land 
crossed  by  the  right-of-way,  the  State 
could  not  acquire  any  interest  therein  un- 
der the  act  of  1922.  (6)  That  the  State 
has  no  present  interest  in  the  right-of-way 
and  after  the  proffered  deed  is  accepted 
it  will  not  be  able  to  acquire  any  interest 
therein  under  the  act  of  1922  in  the  future. 
(7)  That  as  the  deed  conveys  the  land 
subject  to  the  right-of-way  and  as  the  dis- 
position of  the  land  and  minerals  therein 
upon  extinguishment  of  the  right-of-way  is 
governed  by  the  act  of  Mar.  8,  1922,  it  is 
not  so  ambiguous  in  form  as  to  cast  any 
cloud  on  the  title  of  the  United  States  as 
to  any  minerals  in  the  right-of-way,  and 
a  deed  quitclaiming  such  minerals  will  not 
be  required.  58-128 

The  act  of  Jan.  25, 1927,  as  amended  (43 
U.S.C.  870),  is  applicable  only  to  school- 
section  lands  known  to  be  of  mineral  char- 
acter at  the  effective  date  of  the  original 
school-land  grant.  Where  the  existence  of 
a  valid  application  has  prevented  the 
State's  title,  under  section  2  of  the  act  of 
Jan.  25,  1927,  from  vesting  in  the  State, 
the  State's  title  would  vest  upon  cancella- 
tion of  that  application.  Applications  ini- 
tiated after  Jan.  25,  1927,  cannot  prevent 
the  vesting  of  the  State's  title  under  the 
1927  act.  60-1 

Unless  it  is  shown  that  the  land  was 
mineral  in  character  as  of  the  effective 
date  of  the  basic  grant,  the  presumption 
is  that  the  land  was  not  then  known  to  be 
mineral  in  character  and  hence  that  the 
title  to  school  sections  identified  by  an  ac- 
ceptable survey  passed  to  the  State  under 
its  basic  school-land  grant.  60-1 

V.  PARTICULAR  STATES 

Title  to  lands  within  a  numbered  school 
section  that  were  mineral  and  known  to 
be  such  at  the  date  of  the  acceptance  of 
the  survey,  Apr.  1,  1919,  did  not  vest  in 
the  State  of  New  Mexico  under  its  orig- 
inal school-land  grant,  and  a  valid  mining 
claim  located  upon  such  lands  prior  to  the 
act  of  Jan.  25,  1927  (44  Stat.  1026),  which 
extended  the  grant  to  include  mineral 
lands,  excepts  them  from  the  operation  of 
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that  act,  unless  or  until  such  claim  is  relin- 
quished or  canceled.  52-266 

A  State  is  not  entitled  to  indemnity  for 
losses  of  school  sections  in  place  in  a  town- 
ship made  fractional  by  reason  of  a  natural 
cause  where  the  aggregate  area  of  the  sur- 
veyed lands  of  the  township  is  less  than 
640  acres.  52-421 

Section  1946,  Revised  Statutes,  merely 
reserved  sections  16  and  36  in  each  town- 
ship in  the  Territory  of  Arizona  from  dis- 
posal by  the  United  States  in  contemplation 
of  a  future  grant,  and  the  inclusion  of 
those  sections  within  a  national  forest  by 
a  withdrawal  prior  to  the  enabling  act  of 
June  20,  1910  (36  Stat.  557),  suspends  the 
vesting  of  title  thereto  until  their  restora- 
tion to  the  public  domain.  52-488 

Pendency  at  the  date  of  the  enactment 
of  the  enabling  act  of  June  20,  1910  (36 
Stat.  557),  of  an  indemnity  school-land 
selection  list  embracing  lands  within  des- 
ignated sections  granted  to  the  State  of 
New  Mexico  by  section  6  of  that  act,  is 
not  such  an  appropriation  as  to  prevent 
the  vesting  of  title  to  those  lands  in  the 
State  pursuant  to  the  grant.  52-626 

The  expression  "not  otherwise  appro- 
priated" in  section  6  of  the  enabling  act 
of  June  20,  1910  (36  Stat.  557),  which 
granted  to  the  State  of  New  Mexico  addi- 
tional sections  2  and  32  in  each  township 
for  the  support  of  common  schools,  is  to 
be  construed  to  mean  an  appropriation  ad- 
verse to  the  State.  52-626 

A  withdrawal  of  designated  school  sec- 
tions subsequent  to  survey  in  the  field,  but 
prior  to  the  approval  of  the  survey  by  the 
Commissioner  of  the  General  Land  Office, 
prevents  the  vesting  of  title  to  those  lands 
upon  the  approval  of  the  survey  thereof 
in  the  State  of  New  Mexico  under  section 
6  of  the  enabling  act  of  June  20,  1910  (36 
Stat.  557).  52-679 

Where  the  vesting  of  title  in  the  State 
to  designated  school  sections  in  place  is 
prevented  by  the  withdrawal  of  the  lands 
prior  to  the  approval  of  the  survey  thereof 
by  the  Commissioner  of  the  General  Land 
Office,  the  State  may  await  extinguish- 
ment of  the  reservation  and  restoration 
of  the  lands  to  the  public  domain,  instead 
of  taking  land  in  lieu  thereof  during  the 
withdrawal.  52-679 


The  grants  of  certain  designated  sec- 
tions of  public  lands  to  the  State  of  New 
Mexico  for  the  support  of  common  schools 
did  not  take  effect  until  after  the  identi- 
fication of  those  sections  by  survey,  and 
such  identification  is  not  complete  until 
the  survey  has  been  approved  by  the  Com- 
missioner of  the  General  Land  Office. 

52-681 

The  act  of  Apr.  23,  1912  (37  Stat.  90), 
expressly  confirmed  title  in  the  State  of 
Louisiana  to  unsurveyed  lands  shown  by 
official  protraction  of  the  Government  sur- 
veys to  be  embraced  within  sections  num- 
bered sixteen  in  those  townships  in  which 
unsurveyed  swamplands  had  been  certi- 
fied or  patented  to  the  State,  and  further 
surveys  by  the  Government  are  unneces- 
sary. 53-363 

The  phrase  "otherwise  disposed  of  under 
the  authority  of  any  act  of  Congress,"  as 
used  in  the  school-land  grant  to  the  State 
of  Utah  in  section  6  of  the  enabling  act 
of  July  16,  1894  (28  Stat.  107),  covers 
other  disposition,  whether  prior  or  subse- 
quent, if  made  before  the  land  had  been 
appropriately  identified  by  survey  and  title 
had  passed.  53-365 

Instructions  of  June  27,  1932,  school 
lands ;  North  Dakota,  South  Dakota,  Mon- 
tana, and  Washington ;  act  of  May  7,  1932 
(47  Stat.  150).     (Cir.  No.  1276.)     53-708 

Section  15  of  the  act  of  Sept.  9,  1850  (9 
Stat.  452),  which  act  provided  among 
other  things  for  the  establishment  of  a  ter- 
ritorial government  for  New  Mexico,  did 
not  contain  a  grant  in  praesenti  of  sections 
16  and  36  in  each  township  in  that  Terri- 
tory, but  merely  a  reservation  of  those 
sections  in  contemplation  of  a  future  grant 
by  Congress.  54-8 

Instructions  of  Apr.  26,  1933,  lands  in 
Utah  added  to  Navajo  reservation.     54-205 

The  act  of  Mar.  3,  1853  (10  Stat.  246), 
which  provides  for  the  grant  of  the  six- 
teenth and  thirty-sixth  sections  of  each 
township  of  public  land  in  California  to 
that  State  for  public  school  purposes  does 
not  in  terms  except  mineral  land  from  the 
grant.  Such  an  exception,  however,  was 
early  spelled  out  by  judicial  construction, 
and  has  been  adhered  to  ever  since,  in  a 
long  line  of  decisions  involving  this  stat- 
ute, and  is  too  firmly  intrenched  to  be  up- 
rooted save  by  legislative  action.     55-121 
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Title  to  sections  16  and  36  does  not  pass 
to  the  State  of  California  under  its  school- 
land  grant  prior  to  the  acceptance  by  the 
Department  of  the  Interior  of  a  survey 
officially  identifying  the  land ;  and  if  the 
land  was  then  known  to  be  mineral  in 
character,  no  title  passed  to  the  State 
under  that  grant.  55-121 

The  evidence  shows  that  Section  36, 
T.  30  S.,  R.  23  E.,  M.D.M.,  was  known  to 
be  mineral  in  character  in  1903,  and  it 
was,  therefore,  excluded  from  the  grant  to 
the  State  of  California  for  school  purposes. 
The  observable  conditions  before,  on,  and 
after  Jan.  26,  1903,  were  such  as  reason- 
ably to  engender,  in  a  competent  geologist 
or  expert  in  oil  mining,  the  belief  that  said 
Section  36,  and  each  quarter-section 
thereof,  contained  oil  and  gas  of  such 
quality  and  in  such  quantity  as  would 
render  extraction  profitable,  and  these  con- 
ditions were  not  only  observable  on  and 
after  Jan.  26,  1903,  but  were  observed 
before  that  date.  55-122 

An  application  by  the  State  of  Arizona 
under  section  8  of  the  Taylor  Grazing  Act 
to  exchange  school  sections  without,  for 
lands  within,  a  withdrawal  to  effect  ex- 
changes authorized  by  the  Act  of  June  14, 
1934  (48  Stat.  960),  is  not  allowable,  and 
the  application  may  not  be  suspended  to 
await  revocation  of  the  withdrawal  and 
possible  restoration  to  such  form  of  dis- 
posal. 55-305 

The  California  school  grant  act  (act  of 
Mar.  3,  1853,  10  Stat.  246),  construed  in 
Mining  Co.  v.  Consolidated  Mining  Co., 
102  U.S.  167,  was  enacted  many  years 
before  the  Federal  mining  laws  and  long 
before  Congress  made  any  provision  for 
the  acquisition  of  mineral  land  on  proof 
of  discovery.  The  basis  for  the  exception 
of  mineral  land  from  that  grant,  read  into 
the  act  by  the  Supreme  Court,  had  nothing 
to  do  with  discovery,  but  was  spelled  out 
from  a  long  and  varied  list  of  Congres- 
sional enactments,  including  railroad 
grants,  dealing  with  the  disposition  of  the 
public  domain,  and  which  reflected  a  con- 
sistent Congressional  practice  not  to  give 
away  the  mineral  lands,  but  rather  to 
reserve  them  for  future  disposition  in 
accordance  with  such  policies  as  Congress 
should  from  time  to  time  deem  expedient. 

55-533 


Regulations  of  July  21,  1936,  to  govern 
exchanges  of  State  school  lands  in  Apache, 
Navajo,  and  Coconino  counties,  Arizona, 
under  section  3,  act  of  June  14,  1934  (48 
Stat.  960).      (Cir.  No.  1399.)  55-590 

In  connection  with  an  application  for 
exchange  under  section  8  of  the  act  of 
June  28,  1934  (48  Stat.  1269),  the  State 
of  Wyoming  tendered  a  quitclaim  deed  to 
a  portion  of  school  Sec.  36,  subject  to  the 
right-of-way  of  the  Union  Pacific  Railroad 
Company  over  the  land  and  to  a  reserva- 
tion to  itself,  its  successors  and  assigns, 
of  all  minerals  and  mineral  rights  in  the 
premises  described  in  the  deed  with  the 
right  to  prospect  for,  mine  and  remove  the 
same.  The  State  acquired  the  land  either 
under  its  grant  in  the  enabling  act  of 
July  10,  1890  (26  Stat.  222),  if  not  known 
to  be  mineral  at  the  date  of  said  act,  or 
under  the  act  of  Jan.  25,  1927  (44  Stat. 
1026),  if  known  to  be  mineral  at  the  first- 
mentioned  date.  The  right-of-way  was 
granted  in  1869  under  the  land  grant  to  the 
Northern  Pacific  Railroad  Company  of 
July  1,  1862  (12  Stat.  489).  The  State 
in  its  application  disclaimed  any  interest 
in  any  minerals  that  might  be  in  the  right- 
of-way.  Nevertheless,  the  Commissioner 
of  the  General  Land  Office  as  a  condition 
to  the  acceptance  of  the  deed  required 
the  State  to  file  a  quitclaim  deed  to  the 
minerals  within  the  right-of-way. 

Held:  (1)  That  the  State  took  title 
under  its  grant  subject  to  the  right-of-way. 
(2)  That  the  estate  of  the  railroad  was  a 
limited  fee  on  the  implied  condition  of 
reverter  in  the  event  the  company  ceases 
to  use  or  retain  the  land  for  the  purposes 
for  which  it  was  granted.  E.  A.  Crandall, 
43  L.D.  556 ;  Northern  Pacific  Railway 
Company  v.  Toumsend,  190  U.S.  267,  cited 
and  applied.  Great  Northern  Railway 
Company  v.  United  States,  315  U.S.  262, 
distinguished.  (3)  That  if  the  State  ac- 
quired the  land  under  the  act  of  July  10, 
1890,  its  deed  of  the  land  conveyed  no 
right,  title  or  interest  in  the  right-of-way, 
but,  if  on  the  other  hand  the  State  ac- 
quired the  land  under  the  act  of  Jan.  25, 
1927,  certain  provisions  of  subsection  (c) 
thereof  as  amended  by  the  act  of  May  2, 
1932  (47  Stat.  140),  might  mean  that  the 
grant  would  take  effect  upon  the  railroad 
right-of-way  extinguished  by  forfeiture  or 
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abandonment  were  it  not  for  the  provisions 
of  the  act  of  March  8,  1922  (42  Stat.  414). 
(Jf)  That  so  far  as  the  question  as  to  whom 
the  land  is  to  go  upon  extinguishment  of 
the  right-of-way  is  concerned,  the  act  of 
1927  is  general,  whereas  the  act  of  1922 
is  special  relating  only  to  the  extinguish- 
ment of  rights-of-way  ;  that  the  act  of  1927 
does  not  purport  to  repeal  the  act  of  1922 
and  there  is  no  inconsistency  between  the 
two  acts  and,  therefore,  the  act  of  1927 
will  not  be  construed  as  repealing  the  act 
of  1922.  United  States  v.  Nix,  189  U.S. 
199;  Ex  parte  United  States,  226  U.S. 
420;  Rodgcrs  v.  United  States,  185  U.S. 
83;  Washington  v.  Miller,  235  U.S.  422. 
cited  and  applied.  (5)  That  as  the  act  of 
1922  provides  for  the  vesting  of  title  in 
the  land  in  the  right-of-way  to  the  person, 
etc.,  who  holds  the  title  to  the  land  crossed 
by  the  right-of-way  at  the  time  of  its  ex- 
tinguishment with  reservation  of  mineral 
to  the  United  States,  the  State  would  ac- 
quire no  interest  in  the  right-of-way  under 
the  act  of  1927;  that  what  interest  it 
would  acquire  would  be  only  under  the 
act  of  1922;  but  since  the  State  by  its 
deed  to  the  United  States  divests  itself 
of  the  land  crossed  by  the  right-of-way, 
the  State  could  not  acquire  any  interest 
therein  under  the  act  of  1922.  (6)  That 
the  State  has  no  present  interest  in  the 
right-of-way  and  after  the  proffered  deed 
is  accepted  it  will  not  be  able  to  acquire 
any  interest  therein  under  the  act  of  1922 
in  the  future.  (7)  That  as  the  deed  con- 
veys the  land  subject  to  the  right-of-way 
and  as  the  disposition  of  the  land  and  min- 
erals therein  upon  extinguishment  of  the 
right-of-way  is  governed  by  the  act  of 
Mar.  8,  1922,  it  is  not  so  ambiguous  in 
form  as  to  cast  any  cloud  on  the  title  of 
the  United  States  as  to  any  minerals  in 
the  right-of-way,  and  a  deed  quitclaiming 
such  minerals  will  not  be  required.    58-128 

Sections  16  and  36  lands  reserved  for 
school  purposes  to  the  State  of  Arizona 
remained  subject  to  a  reclamation  with- 
drawal under  section  3  of  the  act  of  June 
17,  1902  (32  Stat.  388;  43  U.S.C.  (1952  ed.) 
416),  even  after  survey.  59-280 

The  act  of  Apr.  7,  1896  (29  Stat.  90), 
which  granted  authority  to  the  Territory 
of  Arizona  to  lease  the  lands  reserved  for 
school  purposes,  is  not  inconsistent  with 


an  interpretation  of  section  3  of  the  Recla- 
mation Act  of  June  17,  1902  (32  Stat.  388; 
43  U.S.C.  416),  permitting  a  reclamation 
withdrawal  of  surveyed  lands  reserved  for 
school  purposes.  59-280 

The  Arizona  Enabling  Act  of  June  20, 
1910  (36  Stat.  557),  making  specific  pro- 
vision for  lieu  selections  if  school  sections 
were  otherwise  reserved,  confirms  the  in- 
terpretation of  section  3  of  the  Reclama- 
tion Act  of  June  17,  1902  (32  Stat.  388: 
43  U.S.C.  (1952  ed.)  416),  that  lands  re- 
served for  school  purposes  remained  sub- 
ject to  a  reclamation  withdrawal  even 
after  survey.  59-281 

There  was  no  granting  act  involving 
Arizona  school  lands  until  its  admission  to 
statehood  on  Feb.  14,  1912  (37  Stat.  1728). 

59-281 

The  fact  that  title  to  school  sections, 
previously  surveyed,  vested  in  the  Terri- 
tory at  the  time  of  the  granting  act  of 
1898  (30  Stat.  484)  does  not  have  the 
result  that  title  necessarily  passed  to  the 
State  by  operation  of  law,  since  section  6 
of  the  New  Mexico  Enabling  Act  of  June 
20,  1910  (36  Stat.  557,  562),  delayed  the 
vesting  of  the  State's  title  until  the  lands 
are  removed  from  the  national  forest ;  also 
in  cases  where  the  lands  had  been  included 
in  the  forest  after  having  been  surveyed. 

59-402 

Title  to  school  sections  within  national 
forests  does  not  vest  in  the  State  of  New 
Mexico  until  the  lands  are  removed  from 
the  national  forest  (section  6  of  the  New 
Mexico  Enabling  Act  of  June  20,  1910, 
36  Stat.  557,  562).  59-402 
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I.  GENERALLY 

The  rule  of  adjustment  of  a  scrip  loca- 
tion to  legal  subdivision  of  the  official  sur- 
vey is  not  inflexible  and  compulsory  where 
the  locator  cannot  obtain  title  to  the  land 
he  located  and  intended  to  enter,  and  in 
such  case  no  legal  impediment  or  admin- 
instrative  policy  prevents  the  return  of 
the  scrip  to  the  one  entitled  to  receive  it 
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upon  proper  relinquishment  of  the  title 
to  the  location  by  those  in  whom  it  is 
vested.  52-601 

Although  the  power  to  locate  scrip  can- 
not be  made  irrevocable,  yet  the  power  of 
sale  when  coupled  with  an  interest  is  irrev- 
ocable, and  this  principle  is  applicable  to 
land  relocated  under  the  power  to  locate, 
whether  exercised  by  the  scripee  or  by  one 
delegated  to  act  for  him.  52-602 

Equitable  title  to  land  located  by  scrip 
vests  in  the  locator  at  the  date  the  Land 
Department  accepts  the  scrip  and  issues  a 
receipt  therefor.  52-602 

Improvements  made  upon  certain  land 
by  a  Sioux  half-breed  cannot  be  used  as 
a  basis  for  the  location  of  other  land 
under   scrip   assigned   by   the   half-breed. 

52-602 

Upon  cancellation  of  a  scrip  entry,  the 
scrip  should  be  returned  to  the  duly  au- 
thorized attorney  who  filed  it  and  who 
was,  at  the  date  of  the  filing,  in  proper 
legal  possession  of  it.  52-602 

Upon  the  location  of  scrip  in  conformity 
with  the  statute  authorizing  it,  the  holder 
acquires  a  vested  right  and  possesses  the 
equitable  title  to  the  land,  the  Govern- 
ment holding  the  legal  title  in  trust  for 
him.  52-602 

When  a  scripee  procures  the  issuance 
of  a  duplicate  certificate  upon  untrue  rep- 
resentations that  the  original  is  lost  or  de- 
stroyed and  thereafter  makes  a  location 
under  the  duplicate,  he  is  estopped  from 
claiming  rights  under  the  original  which 
upon  coming  into  the  possession  of  the  de- 
partment may  be  rightfully  canceled. 

52-602 

Where  the  power  executed  by  a  scripee 
is  for  a  valuable  consideration  and  contains 
ample  authority  to  locate  the  scrip  or  to 
relinquish  the  land  and  withdraw  the  ap- 
plication upon  relinquishment  the  Land 
Department  will  not  search  for  grounds 
of  doubt  as  to  the  present  existence  of  the 
power.  52-602 

As  a  condition  to  obtaining  title  from 
the  United  States,  a  claimant  to  public 
land  by  virtue  of  cash  substitution  for  a 
military  bounty-land  warrant  will  be  re- 
quired to  waive  rights  to  mineral  or  min- 
erals in  the  land  sought,  the  United  States 
not  having  been  divested  of  its  equitable 


title,  should  the  Geological  Survey  report 
said  land  is  known  to  be  valuable,  or  has 
prospective  value,  for  oil  or  gas  or  any 
other  mineral  named  in  the  act  of  July  17, 
1914  (38  Stat.  509),  as  amended.        55-99 

One  treating  a  right  of  substitute  selec- 
tion as  scrip  and  delaying  its  exercise  will 
not  be  heard  to  complain  if  his  right  is 
defeated  by  interim  changes  in  forest  re- 
serve boundaries  or  in  the  governing  law. 
Nor  will  one  failing  to  apply  for  restora- 
tion of  his  relinquished  base  be  heard  to 
urge  that  Government  possession  of  the 
title  for  40  years  places  any  obligation  on 
the  Government  to  grant  a  particular  sub- 
stitute selection.  58-229 

The  Department  has  never  countenanced 
the  practice  of  dealers  in  public  land  rights 
treating  the  exchange  right  as  scrip  and 
assigning  it  through  the  use  of  double 
powers  of  attorney.  Although  without  au- 
thority to  prevent  such  private  assign- 
ments, the  Department  is  not  obliged  to 
recognize  them  and  does  not  do  so.  If  an 
owner  of  offered  lands  contracts  privately 
for  a  prepatent  sale  of  his  interest  in  se- 
lected lands,  his  transferee  has  no  privity 
with  the  Government  and  will  not  be  recog- 
nized by  it.  If  the  land  department  rejects 
the  selection  or  cancels  the  right  the  trans- 
feree has  no  claim  on  the  Government  but 
must  look  to  his  vendor  through  the  courts 
for  redress.  Nor  will  the  transferor  be 
heard  to  complain  that  rejection  of  his 
selection  or  failure  of  his  base  has  pre- 
vented his  conveyance  of  a  selection  which 
he  has  privately  sold  before  acquiring  it. 
Held:  That  where  an  executor  alleges  that 
X,  a  record  owner  relinquishing  forest  re- 
serve lands  and  making  a  selection  in  his 
own  name,  acted  only  in  a  trust  capacity 
for  the  benefit  of  a  company  dealing  in 
land  rights  and  of  the  executor's  testator, 
who  purchased  the  selection  right  involved 
from  the  company,  and  where  such  execu- 
tor, whether  or  not  offering  proof  of  his 
authority  to  act,  applies  to  withdraw  the 
selection  in  order  to  recover  the  funds  in- 
vested, the  Commissioner  of  the  General 
Land  Office  acts  correctly  in  declining  to 
deal  with  the  transferee's  estate,  in  recog- 
nizing only  the  selector  of  record,  in  requir- 
ing his  compliance  with  the  regulations  and 
in  canceling  the  selection  upon  his  default. 

58-273 
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An  applicant  seeking  to  locate  scrip  upon 
certain  land  cannot  be  beard  to  complain 
that  tbe  Department  erred  in  failing  to  de- 
termine wbetber  tbe  land  was  public  land 
or  not  wben  the  Department,  for  purposes 
of  acting  upon  bis  application,  assumed 
that  the  land  was  public  land.  59-176 

Land  under  an  outstanding  mineral  lease 
as  of  the  time  of  the  issuance  of  the  Gen- 
eral Withdrawal  Order  of  Nov.  26,  1934,  is 
covered  by  that  order,  subject  to  the  prior 
rights  of  such  lessee,  and,  therefore,  may 
not  be  disposed  of  on  a  subsequent  scrip  lo- 
cation until  classified  for  such  disposi- 
tion. 60-76 

Land  known  to  be  valuable  for  oil  is 
"mineral"  land  for  the  purpose  of  scrip 
location.  60-491 

Land  occupied  by  another  person  under 
a  claim  of  right  cannot  be  selected  under 
scrip  as  vacant  or  unoccupied  or  unappro- 
priated land.  60-491 

Only  public  lands  can  be  selected  under 
scrip.  60-491 

Submerged  coastal  lands  cannot  be 
selected  under  public-land  scrip.        60-491 

Withdrawn  lands  are  not  subject  to 
scrip  locations.  60-491 

II.  SPECIAL  TYPES  OF  SCRIP 

While  Sioux  half-breed  scrip  is  not  as- 
signable, yet  the  land  located  thereunder  is 
alienable  as  soon  as  located  and  the  holder 
of  the  scrip  may  give  a  valid  power  of 
attorney  not  only  for  the  location  of  the 
land  and  for  the  erection  of  the  improve- 
ments thereon  but  for  its  conveyance  after 
location.  52-602 

Under  the  stipulation  in  the  supplemen- 
tal agreement  contained  in  Article  9  of  the 
treaty  of  Jan.  31,  1855  (10  stat.  1159),  the 
rights  of  the  parties  named  in  the  original 
agreement  contained  in  the  Wyandotte 
Treaty  of  Mar.  17,  1842,  inure  to  and  may 
be  exercised  by  their  heirs  or  legal  repre- 
sentatives without  restriction,  and  such 
heirs  or  legal  representatives  may  exercise 
those  rights  by  the  making  of  scrip  loca- 
tions and  receiving  patents  therefor  in  their 
own  names.  54-4 

It  is  unnecessary  to  decide  whether 
Valentine  scrip  may  be  located  upon  min- 
eral land  upon  the  filing  of  a  mineral 
waiver  under  the  agricultural  surface  en- 
try act  of  July  17,  1914   (38  Stat.  509), 


when  other  reasons  exist  for  not  classify- 
ing the  land  sought  as  suitable  for  scrip 
location.  59-176 

Classification  of  land  under  section  7  of 
the  Taylor  Grazing  Act  as  not  suitable  for 
Valentine  scrip  location  is  proper  where 
the  land  is  beach  land  used  by  the  public 
as  a  recreational  area  and  is  located  with- 
in the  limits  of  an  incorporated  city. 

59-176 

E.O.  No.  6910  constitutes  an  appropria- 
tion of  public  land  within  the  meaning  of 
the  Valentine  Scrip  Act,  even  though  con- 
sidered only  as  a  temporary  withdrawal  for 
purposes  of  classification,  and  therefore 
bars  the  location  of  scrip.  Congress  has 
indicated  that  such  a  withdrawal  under 
the  act  of  June  25,  1910  (36  Stat.  847),  is 
an  appropriation.  59-176 

Regardless  of  whether  or  not  it  consti- 
tutes an  appropriation,  E.O.  No.  6910 
(Nov.  26,  1934)  clearly  and  definitely  ex- 
cludes the  lands  withdrawn  from  location 
by  Valentine  scrip.  The  mere  right  to 
locate  scrip  upon  such  land  is  not  saved  by 
the  clause  in  the  order  that  it  is  "subject 
to  existing  valid  rights".  59-176 

Gerard  scrip  may  not  be  located  on  lands 
bearing  minerals,  which  are  subject  to 
leasing  under  the  Mineral  Leasing  Act. 

60-76 

Gerard  scrip  may  not  be  located  on  min- 
eral lands  in  California.  60-76 

Gerard  scrip  cannot  be  located  on  land 
acquired  by  the  United  States  from  private 
ownership,  because  such  land  does  not  con- 
stitute public  land  within  the  meaning  of 
the  scrip  act.  60-299 

SECRETARY  OF  THE  INTERIOR 

The  Secretary  of  the  Interior  has  the 
discretionary  authority  under  the  act  of 
Mar.  9,  1928  (45  Stat.  253)  to  refuse  to 
consummate  the  sale  of  an  isolated  tract 
embraced  in  an  oil  and  gas  prospecting 
permit  or  application  for  permit  until  the 
permittee  or  applicant  shall  have  the  op- 
portunity provided  by  law  to  discover  oil 
or  gas.  52-621 

The  granting  of  an  oil  and  gas  prospect- 
ing permit  under  section  13  of  the  leasing 
act  being  discretionary  with  the  Secretary 
of  the  Interior,  a  drawing  which  conferred 
priority  upon  one  applicant  over  other  ap- 
plicants does  not  confer  upon  the  success- 
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ful  applicant  any  vested  rights  that  pre- 
clude that  officer  from  rejecting  the  appli- 
cation in  accordance  with  the  general  oil 
conservation  policy.  52-637 

For  the  Secretary  of  the  Interior  to  re- 
quire all  who  have  secured  permits  for  the 
use  of  public  lands  for  power  purposes  un- 
der the  act  of  Feb.  15,  1901  (31  Stat.  790) 
to  conform  to  a  uniform  system  of  regula- 
tions, or  to  change  such  regulations  as  he 
may  deem  proper,  regardless  of  the  time 
when  the  permission  to  use  the  land  was 
granted,  is  not  an  arbitrary  or  unreason- 
able exercise  of  the  power  conferred  upon 
him  by  that  act.  52-705 

In  the  award  of  a  contract  under  sub- 
section (a)  of  section  5  of  the  Boulder 
Canyon  Project  Act,  the  Secretary  of  the 
Interior  is  not  required  to  accept  the  high- 
est bid  if  that  bid  is  in  excess  of  the  price 
that  can  be  realized  for  the  power  under 
competitive  conditions  at  competitive 
centers.  53-1 

The  discretionary  authority  of  the  Secre- 
tary of  the  Interior  under  the  Boulder 
Canyon  Project  Act  (45  Stat.  1057)  is  to 
be  controlled  by  the  public  interest  which 
requires  conservation  and  utilization  of  the 
navigation  and  water  resources  of  the 
region,  the  financial  security  of  the  United 
States,  and  equality  of  access  to  Boulder 
Dam  power  by  areas  comprising  the  region 
in  proportion  to  the  needs  of  the  applicants, 
provided  that  their  plans  for  its  utilization 
and  conservation  are  equally  well  adapted. 

53-2 

The  Secretary  of  the  Interior  is  not  re- 
quired to  grant  a  preference  to  a  munici- 
pality applying  for  power  if  the  plan  for 
utilization  of  power  which  it  presents  con- 
flicts with  a  plan  presented  by  another  ap- 
plicant which  he  regards  as  better  adapted 
to  conserve  and  utilize  the  power  capable 
of  development,  and  the  determination  of 
this  feature  is  entirely  within  the  discre- 
tion of  that  officer.  53-2 

The  proviso  to  subsection  (c)  of  section 
5  of  the  Boulder  Canyon  Project  Act  (45 
Stat.  1057),  which  protects  a  State  or  po- 
litical subdivision  thereof  from  foreclosure 
of  its  right  to  file  an  application  because 
of  nonauthorization  of  or  failure  to  mar- 
ket a  bond  issue,  until  the  expiration  of  a 
reasonable  time  therefor,  does  not  preclude 
the  Secretary  of  the  Interior  from  deter- 


mining what  is  a  reasonable  time  or  of 
granting  an  application  to  another  during 
the  interval  so  long  as  the  right  of  the 
preference  claimant  to  contract  is  pre- 
served. 53-3 

That  portion  of  section  5  of  the  Boulder 
Canyon  Project  Act  (45  Stat.  1057),  which 
provides  for  general  and  uniform  regula- 
tions contemplates  that  one  of  the  primary 
responsibilities  of  the  Secretary  of  the  In- 
terior shall  be  the  fixing  of  financial  re- 
quirements and  rigid  examination  of  the 
financial  status  of  competing  bidders, 
whether  municipalities  or  privately  owned 
public  utilities.  53-3 

Where  conflicting  applications  are  pre- 
sented under  section  7  of  the  Federal 
Water  Power  Act  (41  Stat.  1063)  by  a 
State  and  a  municipality  of  another  State, 
the  Secretary  of  the  Interior  may  make 
an  equitable  allocation  between  them  in 
accordance  with  the  public  interest  and 
with  what,  in  his  discretion,  appears  the 
best  method  of  conserving  and  utilizing  the 
water  resources  of  the  region.  53-3 

The  right  conferred  by  section  16  of  the 
Boulder  Canyon  Project  Act  upon  com- 
missioners duly  authorized  under  the  laws 
of  any  ratifying  State  is  that  of  advising 
and  coordinating  in  the  correlation  of  the 
present  Boulder  Dam  undertaking  with 
reference  to  future  development,  and  to 
have  access  to  the  records  with  that  end 
in  view;  but  they  are  not  to  direct  the 
Secretary  of  the  Interior  in  the  adminis- 
tration of  the  present  work  nor  is  that 
officer  in  any  wise  obligated  to  act  upon 
their  advice  contrary  to  his  own  judg- 
ment. 53-4 

Where  a  statute  places  responsibility  for 
its  administration  upon  a  head  of  an  Exec- 
utive department  that  responsibility  will 
not  be  curtailed  by  an  attempted  shifting 
thereof  to  the  President,  although  the  lat- 
ter, if  he  sees  fit,  may,  by  virtue  of  his 
supervisory  control  in  respect  to  any  ad- 
ministrative matter,  advise  or  control  the 
heads  of  the  various  Executive  depart- 
ments in  the  performance  of  duties  pri- 
marily committed  to  them.  53-37 

When  the  question  arises  as  to  whether 
a  public-land  statute  is  sought  to  be  cir- 
cumvented by  the  legal  fiction  of  separate 
entity  between  a  corporation  and  the  par- 
ties holding  the  substantial  beneficial  inter- 
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est  therein,  the  Land  Department  has  the 
power  to  look  through  the  web  of  the  arti- 
ficial corporate  entity  for  the  purpose  of 
discovering  the   real   parties   in   interest. 

53-65 

Equities  cannot  prevail  to  defeat  a  plain 
legal  right,  and  the  officers  of  the  Land 
Department  are  without  discretionary  au- 
thority to  deprive  one  of  a  right  conferred 
upon  him  by  Congress  after  he  has  done 
everything  essential,  exacted  by  law  and 
the  lawful  regulations.  53-76 

The  act  of  June  25,  1910  (36  Stat.  855), 
made  the  Secretary  of  the  Interior  a  spe- 
cial tribunal  with  exclusive  jurisdiction  to 
determine  the  heirs  of  deceased  Indians, 
and  his  decisions  thereon  are  final  and 
conclusive,  and  not  reviewable  by  the 
courts  even  after  the  expiration  of  the 
trust  period.  53-78 

The  Secretary  of  the  Interior  is  without 
authority,  under  existing  law,  to  require 
non-Indian  lessees  of  restricted  allotted 
lands  on  the  Yakima  Indian  Reservation  in 
the  State  of  Washington  to  pay  certain 
stipulated  sums  additional  to  the  regular 
rentals  for  the  benefit  of  the  local  author- 
ities in  lieu  of  taxes  which  the  county 
is  not  authorized  to  collect.  53-107 

While  the  validity  of  an  assignment  of 
a  coal  lease  is  dependent  upon  the  ap- 
proval of  the  assignment  by  the  Secretary 
of  the  Interior,  yet  the  binding  force  and 
effect  of  a  pledge  of  a  lease  as  security 
for  a  debt  as  between  the  parties  is  not 
contingent  upon  its  prior  authorization 
by  that  official.  53-184 

Where  by  the  terms  of  an  act  of  Congress 
the  Secretary  of  the  Interior  is  required 
to  perform  certain  duties  he  has  the  power 
to  make  all  determinations  of  law  or  fact 
essential  to  the  performance  of  those 
duties,  and,  after  the  issuance  of  patent  or 
other  like  instrument,  his  findings  of  fact 
are  conclusive,  in  the  absence  of  fraud  or 
mistake,  both  upon  the  Department  and 
the  courts,  although  there  be  demonstrable 
error  in  the  estimation  or  appreciation  of 
evidence;  and  his  rulings  on  matters  of 
law,  though  reviewable  in  the  courts,  are 
not  subject  to  re-examination  in  the  De- 
partment. 53-205 

The  Mineral  Leasing  Act  conferred  upon 
the  Secretary  of  the  Interior  full  power 
to  administer  that  act,  and  clearly  in  its 


administration  it  is  his  duty  to  determine 
what  lands  are  subject  to  lease  and  what 
lands  are  within  the  exception  of  valid 
claims.  53-213 

The  Secretary  of  the  Interior  is  not 
bound  to  adopt  the  opinion  of  a  lower  court 
in  a  proceeding  to  which  he  was  not  a 
party,  where  the  decree  was  rendered  after 
the  question  at  issue  had  become  moot. 

53-232 

Ordinarily  where  an  act  granting  public 
lands  excludes  those  known  to  be  mineral, 
the  determination  as  to  whether  a  particu- 
lar tract  is  of  that  character  rests  with 
the  Secretary  of  the  Interior,  and  where 
such  act  provides  for  other  action  than 
the  issuance  of  a  patent  to  pass  title  or 
afford  evidence  that  it  has  passed,  such  as 
the  approval  of  a  list,  the  approval  imports 
a  final  determination  of  the  nonmineral 
character  of  the  land,  is  accepted  by  the 
courts  upon  collateral  attack  as  conclusive 
evidence  of  such  character,  and  terminates 
the  jurisdiction  of  the  Land  Department. 

53-435 

A  judgment  by  a  court  decreeing  that  a 
certain  tract  is  public  land  and  command- 
ing the  Secretary  of  the  Interior  "to  give 
full  legal  force  and  effect  to  plaintiff's 
selection,"  does  not  deprive  the  Land  De- 
partment of  its  jurisdiction  to  determine 
the  rights  and  claims  of  other  persons,  not 
parties  to  the  proceedings,  with  respect  to 
the  land  in  controversy.  53-447 

The  functions  of  the  Land  Department 
in  the  matter  of  the  character  of  land 
subject  to  the  swampland  grant  are  quasi- 
judicial,  and  the  sole  duty  of  the  Secre- 
tary, while  the  title  is  in  the  United  States, 
is  to  pronounce  a  decision  upon  the  rights 
of  the  State.  53-453 

While  the  Land  Department,  prior  to  the 
passing  of  the  legal  title  to  public  land, 
has  the  power  to  make  inquiry  as  to  the 
equitable  rights  of  a  claimant  thereto  and 
to  review  or  reverse  any  of  its  findings  for 
cause,  yet  the  existence  of  that  power  does 
not,  in  the  absence  of  any  application  in- 
voking the  power  to  reconsider,  impose  a 
duty  upon  the  department,  after  it  has 
finally  considered  and  adjudged  the  rights 
of  a  claimant,  and  that  correctly  at  the 
time,  to  reopen  the  record  upon  its  own 
volition    with    the    view    to    ascertaining 
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whether  any  change  in  the  status  of  the 
land  subsequently  occurring  has  created  a 
situation  whereby  the  claimant  might  be 
granted  additional  rights.  53-479 

In  carrying  out  the  laws  of  Congress 
relating  to  his  Department  the  Secretary 
of  the  Interior  is  the  administrative  agent, 
and  the  ordinary  rules  of  agency  apply 
forcefully  to  him.  53-514 

The  duty  imposed  upon  the  Secretary  of 
the  Interior  by  section  4  of  the  act  of 
June  7,  1924  (43  Stat.  475),  to  approve 
the  appraisal  and  purchase  price  of  any 
tract  of  land  on  the  San  Carlos  reclama- 
tion project  sold  prior  to  the  time  when 
more  than  one-half  of  the  construction 
charge  remains  unpaid  cannot  be  delegated 
to  another,  but  that  officer  may  delegate 
to  a  subordinate  a  mere  ministerial  or 
clerical  act  involved  in  the  approval  of 
the  sale.  53-515 

The  limitation  in  section  2  of  the  act  of 
Feb.  14,  1913  (37  Stat.  678),  precluding 
the  Secretary  of  the  Interior  from  reopen- 
ing after  the  expiration  of  one  year  after 
the  death  of  an  Indian  testator  a  case  in 
which  he  had  approved  a  will  made  by 
such  Indian,  relates  exclusively  to  fraud, 
and  does  not  prevent  him  from  reopening 
a  case  on  other  grounds  such  as  failure 
of  the  examiner  to  conduct  properly  the 
hearing  or  to  correct  an  error  independent 
of  the  fraud.  53-519 

The  inherent  power  conferred  upon  the 
Secretary  of  the  Interior  by  section  441, 
Revised  Statutes,  to  supervise  the  public 
business  relating  to  the  Indians  includes 
the  supervision  over  reservations  in 
Alaska  created  in  the  interest  of  the  abo- 
riginal natives  of  that  Territory.       53-594 

The  Secretary  of  the  Interior  has  full 
power  to  revoke  withdrawals  made  by 
him  under  section  13  of  the  act  of  June  25, 
1910  (36  Stat.  855),  for  power  and  reser- 
voir sites  embracing  allotted  lands  on  the 
Colville  Indian  Reservation.  53-681 

An  Act  of  Congress  (Act  Feb.  27,  1925, 
43  Stat.  1008)  intended  to  permit  greater 
latitude  in  the  investment  of  the  surplus 
funds  of  Osage  Indians  contained  language 
which,  if  given  literal  application,  would 
preclude  the  Secretary  of  the  Interior  from 
investing  the  funds  of  such  Indians,  if 
resident  in  Oklahoma,  in  bonds  of  the 
United  States  Government,  and  in  other 


respects  would  work  hardship  to  such  In- 
dians generally,  whether  resident  in  Okla- 
homa or  not.  Held,  That  the  presence  of 
this  language  in  the  statute  should  not  pre- 
clude the  Secretary  from  investing  these 
funds  in  bonds  of  the  United  States  Gov- 
ernment, should  he  deem  such  action  in 
the  interest  of  the  Indians.  54-260 

Specific  legislative  authorization  for 
regulation  by  the  Secretary  of  the  In- 
terior of  grazing  upon  public  lands  with- 
drawn for  a  Federal  grazing  district  is 
not  necessary,  his  designation  in  the  Ex- 
ecutive order  being  sufficient.  Such  desig- 
nation is  consonant  with  the  Secretary's 
general  jurisdiction  over  the  public  lands 
of  the  United  States ;  and  by  virtue  of  this 
general  authority  he  may  prescribe  such 
rules  and  regulations  as  are  necessary  to 
effectuate  the  purposes  for  which  the  with- 
drawal and  reservation  are  made.       54-353 

Nowhere  in  the  Boulder  Canyon  Project 
Act  (45  Stat.  1057)  is  there  any  specific 
limitation  upon  the  discretion  of  the 
Secretary  of  the  Interior  in  determining 
the  use  to  which  the  All-American  Canal 
shall  be  put  other  than  the  specific  direc- 
tion that  the  water  carried  therein  shall 
be  for  the  reclamation  of  public  lands  and 
for  other  beneficial  uses  exclusively  within 
the  United  States.  54-414 

By  the  terms  of  Section  4(a)  of  the 
Act  of  Dec.  21,  1928,  commonly  known  as 
the  Boulder  Canyon  Act,  it  is  provided  that 
the  State  of  California  shall  have,  each 
year,  for  beneficial  consumptive  use,  not 
to  exceed  4,400,000  acre-feet  of  water  from 
lower  basin  of  the  Colorado  River,  in  ac- 
cordance with  Article  III  (a)  of  the  Colo- 
rado River  Compact,  and  it  is  further 
provided  that  no  person  shall  obtain  said 
water  from  the  Colorado  River  except  by 
contract  entered  into  with  the  Secretary 
of  the  Interior  and  approved  by  that  offi- 
cial. Held,  That  the  provisions  of  the 
Act,  considered  in  the  light  of  the  compact, 
must  be  interpreted  as  forbidding  the  Sec- 
retary from  entering  into  a  contract  for  the 
storage  of  water  in  the  reservoir  contem- 
plated which  could  render  impossible  of 
fulfillment  the  allotment  yearly  to  the 
State  of  California  of  4,400,000  acre-feet 
of  water.  54-593 

The  Department  and  the  Secretary  of  the 
Interior  have  authority  to  disseminate  in- 
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formation  generally  to  the  public  except 
that  (1)  a  "publicity  expert"  may  not  be 
employed  unless  specifically  authorized  by 
Congress,  and  (2)  any  attempt  to  stir  up 
private  citizens  to  influence  Congressional 
legislation  is  prohibited.  Except  as  so 
limited,  any  method  or  means  which,  as  a 
matter  of  administrative  discretion,  is 
determined  to  be  feasible,  desirable,  or 
economical  may  be  used  to  disseminate 
information.  57-82 

The  Department  of  the  Interior  is  au- 
thorized to  disseminate  information  by 
means  of  radio.  57-82 

After  rejection  of  his  proof  for  insuffi- 
ciency of  permanent  improvements,  entry- 
man,  alleging  financial  embarrassment,  ap- 
plied to  amend  his  stock-raising  entry  to 
comprise  the  same  tracts  in  an  enlarged 
homestead  entry  and  an  additional  stock- 
raising  entry  in  order  to  obtain  final  certif- 
icate to  all  the  desired  tracts  without  sup- 
plying the  deficiency  in  improvements  re- 
quired for  the  original  entry.  Held,  that 
the  Secretary's  supervisory  power  does  not 
authorize  him  to  abrogate  a  provision  of 
the  stock-raising  act  for  the  convenience  of 
an  entryman ;  that  this  entryman  was  not 
entitled  to  the  statutory  relief  of  amend- 
ment prescribed  by  Rev.  Stat.  sec.  2372,  as 
amended  by  the  act  of  Feb.  24,  1909,  hav- 
ing made  no  mistake  in  the  designation  of 
the  tracts  entered  ;  that  he  was  not  entitled 
to  the  equitable  relief  permissible  under 
the  supervisory  authority  of  the  Secretary 
and  the  regulations  of  Apr.  22,  1909,  to  pre- 
vent unmerited  loss  or  hardship  arising 
through  ignorance,  misinformation  or  un- 
sound advice  as  to  the  lands  entered,  his 
debts  not  constituting  any  such  equitable 
ground  for  amendment ;  and  that  his  defi- 
ciency in  improvements  was  greater  than 
had  been  calculated,  a  well  having  water 
but  no  equipment  to  make  it  available  be- 
ing considered  a  dry  well  and  therefore 
not  a  permanent  improvement.         57-449 

Where  an  oil  and  gas  lease  provides  that 
should  the  lessee  be  unable  to  market  the 
production  from  the  leased  land  he  may, 
with  the  consent  of  the  Secretary  of  the  In- 
terior, discontinue  operation  of  the  pro- 
ducing wells  thereon,  a  lease  may  not  be 
considered  in  force  beyond  its  primary 
term  if  the  lessee  discontinues  production 
because  of  the  lack  of  storage  facilities 


unless  he  has  first  obtained  the  consent  of 
the  Secretary  of  the  Interior.  58-12 

Section  6  of  the  act  of  June  18,  1934  (48 
Stat.  984),  is  not  a  grant  of  new  powers  to 
the  Secretary  but  is  a  direction  to  the  Sec- 
retary to  exercise,  in  the  interest  of  conser- 
vation, powers  theretofore  vested  in  him. 

58-103 

The  Secretary  is  authorized  to  exercise 
all  powers  vested  in  him  by  statute  with  re- 
spect to  leases,  development  loans,  timber 
sales,  and  other  land  management  activi- 
ties, in  such  a  way  as  to  accomplish  con- 
servation objectives.  58-103 

In  his  administration  of  the  public  lands 
the  Secretary  of  the  Interior,  although  hav- 
ing broad  discretionary  powers  in  his 
supervisory  capacity,  is  bound  by  the  terms 
of  the  applicable  statutes  and  by  the  pur- 
poses of  the  withdrawal.  He  may  not  sub- 
stitute for  their  conditions  rules  of  his  own 
choosing  in  particular  cases.  Nothing  in 
the  War  Powers  Acts  authorizes  the  Sec- 
retary to  determine  the  propriety  of  a  sub- 
stitute selection  permitted  by  the  repeal  act 
of  Mar.  3,  1905  (33  Stat.  1264;  Forest  Lieu 
Selection),  by  reference  to  the  war  and  to 
the  capacity  of  an  applicant's  transferee  to 
serve  the  war's  purposes  rather  than  by 
reference  to  the  conditions  imposed  by  the 
statutes  creating  and  controlling  the  selec- 
tion right.  Nor  does  the  Government  con- 
cern itself  with  the  qualifications  of  a 
transferee,  with  whom  it  has  no  privity. 

58-274 

As  long  as  public  lands  remain  under  the 
care  and  control  of  the  Land  Department 
(Interior  Department),  its  power  to  in- 
quire into  the  extent  and  validity  of  rights 
claimed  against  the  Government  and  to  cor- 
rect its  own  errors  does  not  cease.  When 
alienation  of  public  land  is  involved,  the 
Secretary  may  determine  every  question 
presented  by  the  case  record  without  re- 
gard for  the  manner  in  which  the  case 
comes  before  him  for  determination. 

58-275 

Restrictions  against  alienation,  appli- 
cable to  members  of  the  Osage  Tribe,  were 
extended  to  unallotted  Osage  Indians  by 
the  act  of  Mar.  2,  1929  (45  Stat.  1478). 
Among  those  restrictions  was  that  imposed 
by  the  act  of  Feb.  27,  1925  (43  Stat.  1008), 
that  lands  devised  to  or  inherited  by  mem- 
bers of  the  Osage  Tribe  of  one-half  or  more 
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Indian  blood  or  who  do  not  have  certifi- 
cates of  competency  shall  be  inalienable  ex- 
cept with  the  approval  of  the  Secretary  of 
the  Interior.  58-465 

The  Secretary,  as  the  head  of  the  De- 
partment of  the  Interior,  has  the  general 
power  of  delegating  those  functions  that 
fall  within  the  province  of  the  various  bu- 
reaus of  the  Department  to  the  respective 
heads  of  such  bureaus,  even  though  the  dis- 
charge of  such  functions  involves  the  ex- 
ercise of  judgment  or  discretion.  This 
power  is  derived  not  only  from  section  161 
of  the  Revised  Statutes  but  also  from  the 
duties  of  the  Secretary,  and  the  relation- 
ship between  the  Secretary  and  the  heads 
of  the  bureaus.  The  vesting  of  a  power  in 
the  "Secretary"  rather  than  the  "Depart- 
ment" of  the  Interior  is  usually  not  sig- 
nificant since  these  terms  are  as  a  rule 
used  interchangeably  in  legislation  and 
legislative  debate.  58-499 

Although  the  Bureau  of  Reclamation, 
the  Bureau  of  Indian  Affairs,  the  National 
Park  Service,  and  the  Fish  and  Wildlife 
Service  are  all  interested  in  the  Columbia 
River  Reservoir  area,  its  administration 
is  vested  in  the  Secretary  of  the  Interior 
rather  than  in  any  particular  bureau,  and 
the  Secretary,  by  virtue  of  section  161  of 
the  Revised  Statutes  (now  5  U.S.C.  22), 
may  select  any  one  or  more  of  the  inter- 
ested agencies  to  administer  any  part  of 
the  reservoir  area.  59-149 

The  authority  of  the  Secretary  under  the 
reclamation  laws  extends  to  the  construc- 
tion of  all  irrigation  features  or  works 
which  may  be  necessary  or  advisable  and 
practicable  to  provide  irrigation  facilities 
for  the  arid  lands  within  a  project  area. 

59-299 

The  functions  under  the  reclamation 
laws,  including  the  function  of  marketing 
electric  power  generated  at  reclamation 
projects,  are  vested  in  the  Secretary  of 
the  Interior.  59-453 

Under  section  161  of  the  Revised  Stat- 
utes, the  Secretary  possesses  broad  dis- 
cretionary authority  to  determine  the 
extent  to  which  his  functions  in  connection 
with  the  marketing  of  electric  power  from 
reclamation  projects  shall  be  delegated 
and  in  selecting  the  officials  or  agencies  of 
the  Department  to  whom  or  to  which  the 
delegation  shall  be  made.  59-453 


Consultation  with  the  Fish  and  Wildlife 
Service  regarding  effect  which  the  im- 
pounding of  waters  will  have  upon  wildlife 
resources  must  take  place  at  early  stage 
in  the  planning  work  on  any  reclamation 
project,  prior  to  the  authorization  of  the 
project  in  the  technical  sense.  59-470 

Authority  to  determine  whether,  and  to 
what  extent,  funds  appropriated  to  the  Bu- 
reau of  Reclamation  shall  be  transferred 
to  the  Fish  and  Wildlife  Service  for  the 
making  of  surveys  and  investigations  as 
to  the  probable  effect  upon  wildlife  re- 
sources of  the  impounding  of  waters  is 
vested  in  the  Secretary  of  the  Interior. 

59-471 

An  organizational  status  created  by 
statute  is  not  essential  to  the  valid  exist- 
ence of  a  division,  bureau,  or  other  agency, 
as  such  agencies  may  be  created  by  the 
head  of  a  department  to  perform,  under 
his  supervision,  functions  vested  in  him  by 
law.  59-552 

It  is  not  necessary  that  a  group  or  agency 
within  a  department  be  created  by  statute. 
Such  groups  or  agencies  may  validly  be 
created  by  administrative  action  of  the 
head  of  the  department  for  the  purpose 
of  performing,  under  his  supervision,  or  as- 
sisting him  to  perform  any  function  vested 
in  him  by  law.  60-111 

The  determination  and  settlement  of  all 
questions  or  controversies  concerning  the 
heirship  to  restricted  allotted  lands  is 
vested  solely  in  the  Secretary  of  the  In- 
terior by  the  act  of  June  25,  1910  (36  Stat. 
855),  and  the  Secretary's  jurisdiction  over 
those  matters  accordingly  is  regarded  as 
exclusive  and  universal.  60-125 

The  statutes  creating  the  position  of 
Under  Secretary  and  the  positions  of  As- 
sistant Secretary  do  not  contain  an  ex- 
press authorization  for  such  officials  to 
exercise  the  powers  of  the  Secretary  of 
the  Interior.  60-192 

When  a  statute  authorizes  and  directs 
the  Secretary  of  the  Interior  to  convey  a 
tract  of  Government  land  to  a  State  "for 
and  in  consideration  of  $1,"  the  Secretary 
of  the  Interior  is  required  to  collect  $1  in 
connection  with  the  conveyance.       60-211 

The  functions  that  are  vested  in  the  Sec- 
retary of  the  Interior  by  section  1  of  the 
act  of  Mar.  20,  1922  (42  Stat.  465),  with 
respect  to  forest  exchanges  cannot  prop- 
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erly  be  delegated  to  personnel  of  the  For- 
est Service,  Department  of  Agriculture. 

60-232 

The  mere  fact  that  a  function  vested  in 
the  Secretary  of  the  Interior  by  law  is  dis- 
cretionary rather  than  purely  ministerial 
does  not  mean  that  the  Secretary  must 
personally  perform  such  function  and  that 
he  cannot  properly  delegate  it  to  another 
official.  60-232 

The  President  has  delegated  to  the  Sec- 
retary of  the  Interior  in  E.O.  No.  9337  all 
his  statutory  and  implied  power  to  make 
Government-owned  lands  available  for  pub- 
lic uses  or  purposes.  60-402 

Section  1(a)  of  Reorganization  Plan 
No.  3  of  1950  transferred  to  the  Secretary 
of  the  Interior  on  May  24,  1950,  all  the 
functions  which  were,  as  of  that  date, 
vested  in  other  officers  of  the  Interior  De- 
partment or  in  departmental  employees  or 
agencies.  60-448 

Where  a  statute  vests  in  an  administra- 
tive officer  the  discretionary  power  to  grant 
or  deny  requested  benefits,  he  may  qualify 
grants  of  such  benefits  by  making  them 
subject  to  conditions  deemed  by  him  to  be 
in  the  public  interest.  60-477 

The  exercise  of  authority  by  the  Secre- 
tary of  the  Interior  over  contracts  between 
Indian  tribes  and  attorneys  does  not  con- 
stitute an  unlawful  interference  with  the 
free  choice  of  counsel  by  Indian  tribes, 
since  the  Secretary's  authority  is  conferred 
by  statutes  enacted  by  the  Congress  in  the 
exercise  of  the  plenary  power  possessed 
by  that  body  over  Indian  tribes  and  their 
affairs.  60-4S5 

Under  a  statutory  provision  empowering 
organized  Indian  tribes  to  employ  attor- 
neys subject  to  the  approval  of  the  Secre- 
tary of  the  Interior  respecting  the  choice 
of  counsel  and  the  fixing  of  fees,  the  Secre- 
tary is  vested  with  wide  discretion  in  de- 
termining what  factors  should  be  taken 
into  account  in  passing  upon  the  choice 
of  counsel  and  the  fixing  of  fees,  and  he 
may  grant  or  withhold  his  approval  upon 
the  basis  of  whatever  grounds  he  deems  to 
be  properly  related  to  these  matters,  pro- 
vided his  action  is  not  arbitrary  or  capri- 
cious. 60-485 

Where  contracts  between  unorganized 
Indian  tribes  and  attorneys  are  required 
by  statute  to  comply  with  certain  specific 


requirements  in  addition  to  the  require- 
ment of  receiving  the  approval  of  the  Secre- 
tary of  the  Interior,  the  Secretary's  au- 
thority is  not  limited  to  examining  such 
contracts  for  compliance  with  the  specific 
statutory  requirements,  but  he  may  con- 
sider such  a  contract  as  a  whole,  including 
any  provisions  unrelated  to  the  specific 
statutory  requirements,  and  approve  or 
withhold  approval  as  his  judgment  may 
dictate.  60-485 

Under  the  statutes  authorizing  the  Sec- 
retary of  the  Interior  to  issue  patents  in 
fee  to  Indian  allottees  or  their  heirs,  he 
has  a  wide  area  of  discretion,  and  the  issu- 
ance of  such  patents  may  not  be  compelled 
by  mandamus  even  if  a  showing  of  com- 
petency can  be  made,  for  the  Secretary 
may  legitimately  consider  other  factors 
than  competency,  such  as  the  effect  of  the 
issuance  of  a  patent  in  fee  upon  the  con- 
solidation of  Indian  lands.  61-298 

The  act  of  Mar.  7,  1928  (45  Stat.  200, 
210),  which  authorized  the  Secretary  of 
the  Interior  to  merge  the  Florence-Casa 
Grande  project  with  the  San  Carlos  proj- 
ect, broadened  the  Secretary's  power  over 
both  projects,  and,  in  effect,  therefore, 
modified   the  1924   act    (43   Stat.  475). 

61-313 

The  Secretary  of  the  Interior,  not  the 
General  Manager  of  The  Alaska  Railroad, 
is  the  "head  of  the  department,"  within 
the  meaning  of  article  15,  the  disputes 
provision  of  the  standard  construction 
contract  ( No.  23 ) .  61-412 

SETTLEMENT 

A  settlement  upon  unsurveyed  lands  in 
the  Territory  of  Alaska  with  a  view  to 
entry  and  purchase  under  the  homestead 
laws  creates  no  rights  that  will  defeat  a 
subsequent  reservation  in  aid  of  the  con- 
struction and  operation  of  railroads  in 
that  Territory  as  authorized  by  the  act  of 
Mar.  12,   1914.  52-566 

Section  3  of  the  act  of  July  8,  1916,  as 
amended  by  the  act  of  June  28, 1918,  which 
amended  the  homestead  law  in  its  appli- 
cation to  the  Territory  of  Alaska,  ex- 
cepts from  homestead  settlement  and 
entry  such  other  lands  as  have  been,  or 
may  be,  reserved  or  withdrawn  from  set- 
tlement or  entry.  52-566 
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I.  GENERALLY 

The  Department  may,  in  the  exercise  of 
its  equitable  power,  permit  the  amendment 
of  a  small-tract  lease  to  embrace  land 
different  from  that  originally  leased  where 
it  is  satisfactorily  shown  that  through  no 
fault  of  the  lessee  the  land  is  so  far  unfit 
for  the  purpose  for  which  it  was  leased 
as  to  make  it  practically  impossible  to 
construct  the  improvements  required  by 
the  lease.  Gl-149 

II.  APPLICATIONS 

No  right  is  initiated  by  a  petition  for 
reinstatement  of  an  application  filed  at  a 
time  when  the  land  was  still  under  the 
spell  of  a  withdrawal.  59-44 

Occupation  and  settlement  on  a  lot  prior 
to  the  filing  of  an  application  for  a  home 
and  business  site  thereon  under  the  act 
of  June  1,  1938  (52  Stat.  609;  43  U.S.C. 
(1952  ed.)  682a),  create  no  right  or  equity 
in  the  applicant.  59-44 

The  settled  rules  that  no  rights  are  ac- 
quired by  an  application  if,  when  it  is 
made,  the  land  sought  is  not  subject  to 
appropriation,  apply  to  applications  for 
unrestored  power-site  lands.  59-44 

III.  CLASSIFICATION 

Protests  of  small-tract  applicants 
against  a  pending  private  exchange,  which 
would  result  in  patenting  the  lands 
sought  by  such  applicants,  are  dismissed 
where  it  appears  that  such  lands  are  dis- 
tant from  any  established  community  of 
substantial  size,  far  from  existing  utility 
lines,  lacking  in  water  of  known  potable 
qualities,  and  situated  at  a  substantial  dis- 
tance from  schools,  theaters,  churches, 
banks,  and  opportunities  for  employment. 

60-73 

Where  a  private  exchange  under  section 
8  of  the  Taylor  Grazing  Act  would  permit 
the  consolidation  under  Government  own- 
ership of  lands  within  the  Joshua  Tree 
National  Monument,  and  the  interests  of 
potential  small-tract  applicants  have  been 
taken   into   account  by  leaving  available 


in  the  vicinity  of  the  selected  lands  a 
substantial  acreage  of  land  suitable  for 
small  tracts,  it  is  in  the  public  interest 
to  reject  small-tract  applications  which 
conflict  with  the  exchange  application  and 
which,  if  approved,  would  disrupt  the  or- 
derly processing  of  the  consolidation  of 
lands  within  the  monument.  60-255 

IV.  PREFERENCE  RIGHTS 

Application  for  restoration  to  entry  or 
filing  of  land  withdrawn  for  a  power  site 
confers  no  preference  right  on  the  appli- 
cant over  others  on  restoration  of  the 
land.  59-44 
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I.  GENERALLY 

Regulations  of  June  14,  1929,  sodium 
permits  and  leases.  Cir.  No.  699  (47  L.D. 
529),  superseded.     (Cir.  No.  1194.)   52-651 

Considering  the  circumstances  that  led 
to  the  enactment  of  section  23  of  the  Gen- 
eral Leasing  Act  (see  41  Stat.  448)  as  dis- 
closed in  the  proceedings  before  the  Public 
Lands  Committees  of  Congress,  by  the 
phrase  in  that  section  reading  ''dissolved 
in  and  soluble  in  water  and  accumulated  by 
concentration"  was  meant  natural  evapora- 
tion residues  dissolved  in  and  accumulated 
by  surface  or  ground-water  drainage  in  the 
form    of    brines    and    later    crystallized. 

54-183 

The  term  "sodium  borate"  in  section  23 
of  the  Leasing  Act  of  Feb.  25,  1920  (41 
Stat.  437),  related  to  the  character  of  the 
deposit  as  found  in  the  ground ;  therefore, 
the  fact  that  the  products  produced  from 
kernite,  a  sodium  borate  mineral,  such  as 
borax  and  boric  acid,  are  chiefly  valuable 
for  their  boron  content,  does  not  exclude 
kernite    from    the    purview    of    the    act. 

54-183 

Where  expert  opinion  evidence  conflicts 
as  to  whether  the  deposits  of  sodium 
borates  in  question  were  natural  evapora- 
tion residues  dissolved  in  and  accumulated 
by  surface  ground-water  drainage  or  were 
hot  springs  products  of  fumarolic  type, 
and  such  opinions  are  no  more  than  theory 
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and  assumption  and  no  way  proved,  if  the 
adoption  by  the  Department  of  the  more 
plausible  and  probable  theory  would  run 
counter  to  the  conclusion  of  eminent  scien- 
tists on  a  highly  technical  question,  and 
subject  a  mining  claimant  to  the  probable 
loss  of  all  benefits  from  his  explorations 
and  development  at  large  cost  made  on  the 
faith  of  an  opposing  theory,  the  Depart- 
ment will  adopt  the  latter  theory  in  dis- 
posing of  the  case.  54-183 

The  act  of  June  13,  1933  (48  Stat.  139 ; 
16  U.S.G.  447),  which  extended  to  lands  in 
the  Death  Valley  National  Monument  the 
laws  known  as  the  "mining  laws  of  the 
United  States,"  did  not  extend  thereto  the 
provisions  of  the  Mineral  Leasing  Act  of 
1920.  The  issuance  of  leases  and  prospect- 
ing permits  for  sodium  is  discretionary 
with  the  Secretary  of  the  Interior.    58-21 

The  issuance  of  leases  and  prospecting 
permits  for  sodium  is  discretionary  with 
the  Secretary  of  the  Interior.  60-21 

II.  LEASES 

Salt  water  was  pumped  from  Salton  Sea 
into  solar  vats  upon  adjoining  lands  and 
there  evaporated,  leaving  sodium  chloride 
in  commercial  quantities.  Held,  that  such 
lands  could  properly  be  embraced  in  a 
prospecting  permit  and  a  lease  under  sec- 
tions 23  and  24  of  the  Leasing  Act  of 
Feb.  25,  1920,  as  amended  by  the  act  of 
Dec.  11,  1928  (45  Stat.  1019).  55-95 

Instructions  of  Aug.  9,  1935,  amending 
sodium  regulations.  Cir.  No.  1194  (52  L.D. 
651),  modified.     Cir.  No.  1364.  55-319 

A  petition  for  reinstatement  of  a  sodium- 
lease  application  will  not  be  granted  where 
the  applicant  is  not  entitled  as  a  matter 
of  law  or  equity  to  the  issuance  of  a  lease 
without  competitive  bidding  and  reinstate- 
ment of  the  application  would  therefore 
serve  no  useful  purpose.  59-365 

No  preference  lease  is  to  be  issued  if  it 
appears  that  further  prospecting  will  be 
necessary  to  determine  the  presence  of 
sodium  in  workable  quantity  and  quality 
in  the  land.  59-397 

III.  PERMITS 

Instructions  of  June  4,  1935,  modifying 
oil  shale  withdrawal  to  allow  sodium  pros- 
pecting permits  and  leases.  Cir.  No.  1220, 
June  9,  1930  (53  I.D.  127),  modified. 

55-280 


An  application  for  a  sodium  permit  must 
be  rejected  where  the  lands  applied  for  are 
known  to  contain  valuable  deposits  of 
sodium  borates.  59-204 

Where,  because  of  prior  disposals,  a  rea- 
sonably compact  area  of  contiguous  land 
cannot  be  obtained,  the  inclusion  of  incon- 
tiguous  tracts  will  be  deemed  in  compliance 
with  the  requirement  of  section  23  of  the 
Mineral  Leasing  Act  of  Feb.  25,  1920,  that 
the  lands  be  "in  reasonably  compact  form," 
provided  the  tracts  are  within  an  area  of  6 
miles  square.  59-287 

The  priority  of  simultaneously  filed  per- 
mit applications  is  to  be  determined  by  a 
public  drawing.  59-397 

While  section  24  of  the  Mineral  Leasing 
Act  of  Feb.  25,  1920,  as  amended  (41  Stat. 
437,  447;  30  U.S.C.  262),  grants  to  a  per- 
mittee a  preference  right  to  a  lease,  upon  a 
showing  of  a  valuable  discovery,  there  is 
no  statute  providing  for  preference  rights 
in  the  issuance  of  sodium  prospecting 
permits.  59-397 

Where  public  land  has  been  withdrawn 
from  all  forms  of  appropriation  under  the 
public-land  laws,  including  the  mining  and 
mineral  leasing  laws,  it  is  proper  to  reject 
an  application  for  a  sodium  prospecting 
permit  even  though  the  land  was  with- 
drawn after  the  application  was  filed. 

60-1 

SOIL  AND  MOISTURE  CONSERVATION 

The  Soil  Erosion  Service  of  the  United 
States  has  authority  to  enter  into  an  agree- 
ment with  a  State  administrative  institu- 
tion for  the  supplying  of  material  needed 
in  connection  with  the  checking  of  soil 
erosion.  54-408 

Floods,  pests,  etc.,  have  long  been  consid- 
ered national  problems,  and  Congress  has 
frequently  authorized  work  on  private 
lands  for  their  control.  The  inclusion  of 
soil  and  coastal  erosion  prevention  in  the 
same  paragraph — section  202  ( b )  ( National 
Industrial  Recovery  Act) — with  flood  con- 
trol work  indicates  that  Congress  viewed 
soil  erosion  and  floods  as  similar  problems. 

54-439 

From  an  early  date  the  importance  of 
maintaining  a  vegetative  cover  has  been 
recognized  as  necessary  to  flood  control. 
There  can  be  no  reasonable  doubt  that  sec- 
tion 202(b)  (National  Industrial  Recovery 
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Act)  authorizes  measures  necessary  to 
maintain  a  vegetative  cover  on  private 
lands  for  purposes  of  flood  control.     54-439 

The  fact  that  benefits  will  inure  to  pri- 
vate farms  as  the  result  of  the  prevention 
of  soil  erosion  and  other  work  of  the  Fed- 
eral Soil  Erosion  Service  affords  no  basis 
for  confining  its  operation  to  public  lands, 
for  the  evidence  clearly  indicates  that  Con- 
gress intended  no  such  limitation.     54-439 

The  Federal  Soil  Erosion  Service,  a  na- 
tional administrative  agency  created  under 
authority  of  section  202,  Article  II,  of  the 
National  Industrial  Recovery  Act  (48  Stat. 
195,  201),  received  an  allotment  of  Public 
Works  funds  by  resolution  dated  July  17, 
1933,  such  resolution  specifically  author- 
izing soil  erosion  projects  on  privately 
owned  lands,  and  this  allotment  was  fol- 
lowed by  another  which  did  not  specify 
whether  it  was  to  be  used  on  private  lands, 
but  referred  to  the  resolution  of  July  17, 
1933,  and  designated  the  work  to  be  done 
with  the  additional  allotment  as  "certain 
additional  projects."  Held,  That  both  al- 
lotments could  be  employed  on  erosion 
projects  on  privately  owned  lands.     54-439 

The  work  of  the  Federal  Soil  Erosion 
Service  is  in  conformity  with  the  practice 
of  the  Department  of  Agriculture  since  the 
time  of  that  Department's  establishment. 

54-439 

Under  the  authority  contained  in  section 
202  of  Article  II  of  the  National  Industrial 
Recovery  Act,  to  prepare  a  comprehensive 
program  of  public  works  which  shall  em- 
brace "conservation  and  development  of 
natural  resources,  including  prevention  of 
soil  or  coastal  erosion,  *  *  *  and  *  *  * 
flood  control",  the  Federal  Soil  Erosion 
Service,  an  administrative  agency  duly 
created  to  effect  the  purposes  of  the  act, 
is  authorized  to  conduct  projects  for  the 
prevention  of  soil  erosion  on  private  as 
well  as  public  lands.  54-439 

Section  202(b)  (National  Industrial  Re- 
covery Act)  directs  the  Administrator  to 
include  in  the  program  of  public  works 
projects  for  the  "purification  of  waters." 
All  the  projects  of  the  Soil  Erosion  Service 
on  private  lands,  save  a  minor  one,  are 
located  within  the  drainage  basins  of  navi- 
gable rivers,  and  there  can  be  no  doubt 
that  one  of  the  major  contributing  causes 


of  the  pollution  of  our  public  streams  is 
the  depositing  of  erosional  debris.     54-440 

The  scheme  of  construction  and  financ- 
ing of  projects  on  private  lands  set  forth 
in  the  cooperative  agreements  is  author- 
ized by  the  National  Industrial  Recovery 
Act,  section  203(a),  conferring  authority 
upon  the  President  *  *  *  through  the 
Administrator,  *  *  *  to  construct,  finance, 
or  aid  in  the  construction  or  financing  of 
any  public  works  project  included  in  the 
program  prepared  pursuant  to  section  202. 

54-440 

Cooperative  agreement  between  land- 
owners, etc.,  to  hold  harmless  in  case  of 
damage  to  their  land  (soil  erosion  project) . 

54-542 

In  addition  to  the  authority  given  the 
Secretary  of  Agriculture  by  the  Soil  Con- 
servation and  Domestic  Allotment  Act, 
which  authority,  so  far  as  lands  under 
the  jurisdiction  of  the  Secretary  of  the 
Interior  are  concerned,  has  now  been 
transferred  to  the  latter  by  Reorganization 
Plan  No.  IV,  the  Secretary  of  the  Interior 
has  similar  authority  under  section  2  of 
the  Taylor  Grazing  Act  of  June  28,  1934 
(48  Stat.  1269,  as  amended,  43  U.S.C.  ch. 
8A),  to  carry  on  soil  and  moisture  conser- 
vation activities  for  the  benefit  of  lands 
that  are  subject  to  the  provisions  of  that 
act,  and  broad  authority  to  carry  on  such 
activities  on  other  lands  under  his  juris- 
diction. Under  these  several  sources  of 
authority  the  Secretary  of  the  Interior 
may  determine  the  lands  under  his  juris- 
diction that  are  in  need  of  soil  and  mois- 
ture conservation  work,  and  may  initiate 
and  carry  on  such  work,  regardless  of 
whether  the  work  is  to  be  done  on  private 
or  public  lands,  so  long  as  the  work  bene- 
fits lands  under  his  jurisdiction.        57-382 

The  authority  of  the  Secretary  of  Agri- 
culture, under  the  Soil  Conservation  and 
Domestic  Allotment  Act  of  Apr.  27,  1935 
(49  Stat.  163,  as  amended,  16  U.S.C.  ch. 
3B),  to  carry  on  soil  and  moisture  con- 
servation activities  was  almost  plenary, 
in  that  he  could  carry  on  such  activities 
on  any  land  regardless  of  ownership,  sub- 
ject only  to  the  condition  that  proper 
safeguards  to  protect  the  work  and  to 
preserve  the  beneficial  effect  of  the  opera- 
tions were  insured  and,  in  the  case  of  lands 
owned   by  the  United   States,  subject  to 
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the  condition  that  the  activities  to  be  per- 
formed thereon  should  be  conducted  in 
cooperation  with  the  agency  having  juris- 
diction thereover.  Also,  there  is  nothing 
in  the  act  which  indicates  that  each  proj- 
ect thereunder  must  be  confined  entirely 
either  to  private  lands  or  public  lands,  or 
that  any  single  project  must  benefit  solely 
either  private  lands  or  public  lands. 

57-382 

Reorganization  Plan  No.  IV  does  not 
nullify  the  authority  vested  in  the  Secre- 
tary of  the  Interior  by  section  601  of  the 
Economy  Act  of  June  30,  1932  (47  Stat. 
417,  31  U.S.C.  686),  to  place  orders  with 
the  Soil  Conservation  Service  of  the  De- 
partment of  Agriculture  for  the  perform- 
ance of  soil  and  moisture  conservation 
work  on  a  reimbursable  basis  on  lands 
under  the  jurisdiction  of  the  Department 
of  the  Interior.  57-383 

The  Secretary  of  the  Interior  has  power, 
pursuant  to  section  6  of  Reorganization 
Plan  No.  IV  (54  Stat.  1234)  and  the  act 
of  Apr.  27,  1935,  as  amended  (49  Stat. 
163;  16  U.S.C.  590a-590q),  to  perform  soil 
and  moisture  conservation  measures  on 
federally  owned  or  controlled  lands  under 
the  jurisdiction  of  this  Department  and  on 
any  other  lands,  with  the  consent  of  the 
owners,  where  the  primary  purpose  is  the 
protection  and  benefit  of  federally  owned 
or  controlled  lands  under  the  jurisdiction 
of  this  Department.  The  fact  that  re- 
sultant benefits  flow  to  privately  owned 
lands  is  immaterial.  The  Secretary  of 
the  Interior  is  authorized  to  conduct  pre- 
ventive measures,  including,  but  not 
limited  to,  engineering  operations,  methods 
of  cultivation,  the  growing  of  vegetation 
and  changes  in  the  use  of  land.  He  may 
also  perform  measures  designed  to  secure 
the  preservation  and  improvement  of  soil 
fertility,  the  promotion  of  the  economic 
use  and  conservation  of  land,  the  diminu- 
tion of  exploitation  and  wasteful  and  un- 
scientific use  of  national  soil  resources, 
the  prevention  of  floods  and  siltation  of 
reservoirs  and  the  improvement  of  irriga- 
tion and  land  drainage.  58-449 

When  it  is  determined  that  such  opera- 
tions as  the  leveling  of  land,  construction 
of  farm  ditches,  and  establishment  of 
cover  crops  on  public  lands  within  an  irri- 
gation district  are  reasonably  calculated 


to  control  and  prevent  erosion,  authority 
is  vested  in  the  Secretary  by  the  Soil  and 
Moisture  Conservation  Act  of  1935  (49 
Stat.  163)  and  section  6  of  Reorganization 
Plan  No.  IV  (54  Stat.  1234)  to  conduct 
such  operations.  59-299 

This  Department  cannot  properly  con- 
duct soil  and  moisture  conservation  activi- 
ties on  lands  under  its  jurisdiction  where 
the  primary  purpose  of  such  operations  is 
to  benefit  privately  owned  lands.       60-436 

This  Department  may  conduct  soil  and 
moisture  conservation  activities  on  lands 
under  its  jurisdiction  for  the  purpose  of 
protecting  reservoirs,  irrigation  works,  or 
other  related  watershed  improvements  un- 
der the  jurisdiction  of  this  Department. 

60-436 

Neither  the  Interior  Department  nor  the 
Department  of  Agriculture  may  delegate 
to  the  other  Department  its  responsibility 
under  the  Soil  Conservation  and  Domestic 
Allotment  Act  (16  U.S.C,  1946  ed.,  590) 
as  modified  by  Reorganization  Plan  No.  IV 
(54  Stat.  1234)  for  the  performance  of  soil 
and  moisture  conservation   activities. 

60-437 

The  Soil  Conservation  Service  of  the 
Department  of  Agriculture  is  authorized 
to  perform  soil  and  moisture  conservation 
work  on  lands  owned  or  controlled  by  the 
United  States,  including  lands  under  the 
jurisdiction  of  this  Department,  where  the 
primary  purpose  of  such  work  is  the  con- 
servation of  privately  owned  lands. 

60-437 

The  Departments  of  the  Interior  and 
Agriculture  may  agree  to  assist  and  co- 
operate with  each  other  in  carrying  out 
their  respective  functions  in  the  field  of 
soil  and  moisture  conservation  ;  and  either 
Department  may  place  with  the  other,  un- 
der the  Economy  Act,  orders  for  the  per- 
formance of  soil  and  moisture  conservation 
work  falling  within  the  scope  of  the  re- 
questing Department's  responsibility. 

60-437 

This  Department  does  not  have  author- 
ity to  conduct  soil  and  moisture  conserva- 
tion activities  on  lands  under  its  jurisdic- 
tion for  the  purpose  of  protecting  federally 
constructed  reservoirs,  irrigation  works, 
and  other  related  improvements  which  are 
under  the  jurisdiction  of  Federal  agencies 
other  than  this  Department.  60-437 
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I.  GENERALLY 

No  right  of  additional  entry  under  sec- 
tions 2306  and  2307  of  the  Revised  Statutes 
inures  to  the  minor  children  of  a  soldier 
who  never  made  a  homestead  entry  and 
whose  widow  had  remarried  prior  to  and 
was  the  wife  of  another  at  the  date  of 
adoption  of  the  Revised  Statutes,  notwith- 
standing the  fact  that  such  widow,  during 
her  widowhood  and  prior  to  the  adoption 
of  the  Revised  Statutes,  may  have  made 
a  homestead  entry  for  less  than  160  acres 
of  land.  54-1 

Under  the  provisions  of  section  2307  of 
the  Revised  Statutes,  the  minor  children 
of  the  soldier  are  disqualified  to  make  a 
soldier's  additional  entry  if  the  soldier's 
widow  remarried  prior  to  June  22, 1874,  the 
date  of  the  adoption  of  the  Revised  Stat- 
utes, even  though  prior  thereto  and  after 
the  death  of  the  soldier  she  had  made  an 
original  homestead  entry  of  less  than  160 
acres.  54-3 

The  Department  of  the  Interior  will  not 
return  papers  filed  in  support  of  a  claim 
of  soldiers'  additional  right  under  section 
2306,  Revised  Statutes,  where  the  claim  is 
found  to  be  invalid,  since  such  papers,  if 
returned,  could  afford  opportunity  for 
fraudulent  barter  and  sale  and  useless 
harassment  of  the  Government.        55-107 

The  act  of  Apr.  13,  1926  (44  Stat.  243), 
entitled  "an  Act  to  authorize  departure 
from  the  rectangular  system  of  surveys  of 
homestead  claims  in  Alaska  and  for  other 
purposes,"  is  applicable  only  to  homesteads 
requiring  settlement  and  residence  for  the 
periods  required  by  the  homestead  law  and 
is  not  applicable  to  the  location  of  soldiers' 
additional  scrip.  56-235 

A  soldier's  additional  homestead  right 
under  section  2306,  Revised  Statutes,  is  a 
property  right  and  is  subject  to  assignment. 

60-266 

An  application  to  enter  a  tract  of  public 
land  under  the  soldiers'  additional  home- 
stead law,  filed  after  the  withdrawal  of 
the  land  from  entry,  is  not  entitled  to 
receive  favorable  consideration  upon  the 


basis  of  a  showing  by  the  applicant  of  oc- 
cupancy and  use  of  the  land  prior  to  the 
date  of  the  withdrawal.  60-406 

The  pendency  of  an  application  for  a 
soldier's  additional  homestead  entry  does 
not  cause  the  land  covered  by  the  appli- 
cation to  be  excepted  from  the  operation 
of  a  withdrawal,  where  the  requirements 
for  publication  and  posting  of  notice  of 
the  application  have  not  been  complied 
with  prior  to  the  withdrawal.  60-411 

There  is  no  requirement  which  restricts 
the  right  of  entry  under  the  soldiers'  addi- 
tional homestead  law  to  persons  who  indi- 
cate an  intention  to  devote  the  lands  ap- 
plied for  to  farming  or  homestead  purposes. 

61-35 

Where  the  report  of  a  field  examina- 
tion indicates  that  a  tract  of  land  is  suit- 
able for  agricultural  use,  and  there  is  no 
contradictory  evidence  in  the  record,  the 
land  should  be  regarded  as  agricultural 
land  for  the  purpose  of  entry  under  the 
soldiers'    additional    homestead   law. 

61-35 

II.  CLASSIFICATION 

As  the  public  lands  in  Arizona  have 
been  withdrawn,  reserved,  and  appropri- 
ated to  the  uses  of  the  Taylor  Grazing  Act 
and  of  the  Executive  orders  designated 
in  section  7  of  that  act,  no  such  land  is 
subject  to  entry  in  satisfaction  of  soldiers' 
additional  homestead  rights  until  it  has 
been  classified  under  section  7  as  suitable, 
and  made  available,  for  disposal  under  the 
homestead  laws.  60-266 

There  is  no  requirement  which  restricts 
the  right  of  entry  under  the  soldiers'  addi- 
tional homestead  law  to  persons  who  indi- 
cate an  intention  to  devote  the  lands  ap- 
plied for  to  farming  or  homestead 
purposes.  61-35 

Where  the  report  of  a  field  examination 
indicates  that  a  tract  of  land  is  suitable 
for  agricultural  use,  and  there  is  no  con- 
tradictory evidence  in  the  record,  the  land 
should  be  regarded  as  agricultural  land 
for  the  purpose  of  entry  under  the  soldiers' 
additional  homestead  law.  61-35 

III.  LANDS  SUBJECT  TO 

A  soldier's  additional  right,  not  exercised 
or  assigned  by  the  soldier,  nor  by  his 
widow  during  widowhood,  in  the  absence 
of  minor  children,  descends  to  those  who 
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are  his  heirs  under  the  laws  of  the  State 
of  his  domicile  at  the  time  of  his  death. 

52-153 

Each  of  the  heirs  entitled  to  the  exer- 
cise of  a  soldier's  additional  right  may 
separately  locate  or  assign  his  share  of  the 
right.  52-153 

An  application  for  soldiers'  additional 
entry  for  a  tract  in  Alaska  embracing 
both  sides  of  a  meandered  body  of  water 
cannot  be  favorably  considered  under  sec- 
tion 11  of  the  regulations  (Cir.  No.  491)  re- 
lating to  applications  for  unsurveyed  public 
lands  in  Alaska.  56-235 

Land  must  be  "subject  to  entry  under 
the  homestead  laws  of  the  United  States" 
before  it  can  be  successfully  sought  under 
section  2306,  Revised  Statutes.  Land 
subject  to  homestead  entry  includes  land 
presently  tillable  and  land  which  can  be 
rendered  suitable  in  a  broad  sense  for 
some  farming  use,  but  not  land  which  is 
unsuitable  for  an  agricultural  use.     60-266 

Land  must  be  "unappropriated"  if  it  is 
to  be  obtained  under  section  2306,  Revised 
Statutes.  60-266 

Only  such  lands  as  are  available  for  an 
original  homestead  entry  under  section 
2304,  Revised  Statutes,  may  be  made  the 
subject  of  a  soldier's  additional  homestead 
entry  under  section  2306,  Revised  Statutes. 

60-266 

A  "valid  settlement"  sufficient  to  except 
a  tract  of  land  from  a  withdrawal  order 
is  a  settlement  made  under  the  authority 
of  some  statute.  The  occupancy  and  use 
of  public  land  by  a  trespasser  is  not  such 
a  settlement.  60-406 

Rights  under  the  soldiers'  additional 
homestead  law  do  not  attach  to  a  particu- 
lar tract  of  land  until  an  application  is 
made  under  the  law  to  enter  the  tract,  and 
then  only  if  the  tract  applied  for  is  sub- 
ject to  entry  when  the  application  is  filed. 

60-406 

SOUTHWESTERN  POWER 
ADMINISTRATION 

The  establishment  of  Southwestern 
Power  Administration  by  the  Secretary  of 
the  Interior  to  perform  functions  under 
section  5  of  the  Flood  Control  Act  of  Dec. 
22,  1944  (58  Stat.  887,  890;  16  U.S.C.  825s) 
was  authorized  by  section  161,  Revised 
Statutes    (5   U.S.C.   22).     Appropriations 


to  the  Southwestern  Power  Administration 
are  authorized  by  law.  59-449 

If  the  Congress  should  extend  the  pro- 
visions of  the  reclamation  laws  to  the  State 
of  Arkansas,  and  the  Department  should 
subsequently  construct  in  Arkansas  multi- 
ple-purpose projects  under  such  laws,  the 
Secretary  of  the  Interior  could  properly 
assign  to  the  Southwestern  Power  Admin- 
istration the  function  of  marketing  any 
surplus  electric  power  from  such  projects. 

59-453 
STATE   COURTS 

This  Department  has  repeatedly  de- 
cided that  it  is  without  jurisdiction  to  de- 
termine the  question  as  to  the  right  to 
water,  that  being  a  matter  solely  within 
the  province  of  the  State  courts.  Silver 
Lake  Power  &  Irrigation  Company  v.  City 
of  Los  Angeles  (37  L.D.  152,  153)  and 
cases  there  cited ;  and  the  remedy  of  the 
owner  of  such  a  water  right  lies  in  re- 
course thereto.  54-144 

To  enforce  the  right  to  possession  of  pub- 
lic lands,  resort  must  be  had  to  the  local 
courts,  the  Land  Department  not  possess- 
ing the  instrumentalities  necessary  to 
effect  this  object.  55-468 

The  United  States  cannot  be  deprived 
of  its  title  to  public  lands  by  a  decision  of 
a  State  court,  particularly  where  the 
United  States  is  not  a  party  to  the  suit  in 
the  State  court.  59-416 
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I.  GENERALLY 

Instructions  of  Apr.  1,  1933,  exchange  of 
lands  in  New  Mexico  under  Act  of  June  15, 
1926  (Cir.  No.  1295).  54-200 

Section  8  of  the  Taylor  Grazing  Act  (48 
Stat.  1269, 1272)  authorizes  such  exchanges 
of  State  lands  for  public  lands  as  will  bene- 
fit the  public  interests  in  control  of  grazing 
on  the  public  range  under  said  act.  Deter- 
mination of  whether  such  interests  will  be 
benefited  by  a  proposed  exchange  is  to  be 
made  by  the  Secretary  of  the  Interior. 

55-9 

Regulations  of  Feb.  8,  1935,  governing 
gifts  of  land  and  filing  of  applications  for 
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exchanges  of  privately  owned  and  State 
lands  under  section  8  of  the  Taylor  Graz- 
ing Act   (Cir.  No.  1346).  55-192 

Regulations  of  Aug.  28,  1934,  to  govern 
exchanges  of  lands  in  Apache,  Navajo,  and 
Coconino  counties,  Arizona  (Cir.  No. 
1335).  55-362 

Regulations  of  Nov.  20,  1935,  governing 
amendment  of  regulations  in  re  exchanges 
of  State  lands  under  section  8,  Taylor 
Grazing  Act  (Cir.  No.  1373).  55-396 

Regulations  of  July  21,  1936,  to  govern 
exchanges  of  State  school  lands  in  Apache, 
Navajo  and  Coconino  counties,  Arizona,  un- 
der section  3,  act  of  June  14,  1934  (48 
Stat.  960).     (Cir.  No.  1399.)  55-590 

In  connection  with  an  application  for 
exchange  under  section  8  of  the  act  of  June 
28,  1934  (48  Stat.  1269),  the  State  of  Wy- 
oming tendered  a  quitclaim  deed  to  a  por- 
tion of  school  Sec.  36,  subject  to  the 
right-of-way  of  the  Union  Pacific  Railroad 
Company  over  the  land  and  to  a  reserva- 
tion to  itself,  its  successors  and  assigns,  of 
all  minerals  and  mineral  rights  in  the 
premises  described  in  the  deed  with  the 
right  to  prospect  for,  mine  and  remove  the 
same.  The  State  acquired  the  land  either 
under  its  grant  in  the  enabling  act  of  July 
10,  1890  (26  Stat.  222),  if  not  known  to  be 
mineral  at  the  date  of  said  act,  or  under 
the  act  of  Jan.  25,  1927  (44  Stat.  1026),  if 
known  to  be  mineral  at  the  first-mentioned 
date.  The  right-of-way  was  granted  in 
1869  under  the  land  grant  to  the  Northern 
Pacific  Railroad  Company  of  July  1,  1862 
(12  Stat.  489).  The  State  in  its  applica- 
tion disclaimed  any  interest  in  any  min- 
erals that  might  be  in  the  right-of-way. 
Nevertheless,  the  Commissioner  of  the 
General  Land  Office  as  a  condition  to  the 
acceptance  of  the  deed  required  the  State 
to  file  a  quitclaim  deed  to  the  minerals 
within  the  right-of-way. 

Held:  (1)  That  the  State  took  title 
under  its  grant  subject  to  the  right-of-way. 
(2)  That  the  estate  of  the  railroad  was  a 
limited  fee  on  the  implied  condition  of  re- 
verter in  the  event  the  company  ceases  to 
use  or  retain  the  land  for  the  purposes  for 
which  it  was  granted.  E.  A.  Grandell,  43 
L.D.  556;  Northern  Pacific  Railway  Com- 
pany v.  Townsend,  190  U.S.  267,  cited  and 
applied.  Great  Northern  Railway  Com- 
pany v.   United  States,  315  U.S.  262,  dis- 


tinguished. (3)  That  if  the  State  acquired 
the  land  under  the  act  of  July  10,  1890,  its 
deed  of  the  land  conveyed  no  right,  title  or 
interest  in  the  right-of-way,  but,  if  on  the 
other  hand  the  State  acquired  the  land 
under  the  act  of  Jan.  25,  1927,  certain 
provisions  of  subsection  (c)  thereof  as 
amended  by  the  act  of  May  2,  1932  (47 
Stat.  140),  might  mean  that  the  grant 
would  take  effect  upon  the  railroad  right- 
of-way  extinguished  by  forfeiture  or 
abandonment  were  it  not  for  the  provisions 
of  the  act  of  Mar.  8,  1922  (42  Stat.  414). 

(4)  That  so  far  as  the  question  as  to  whom 
the  land  is  to  go  upon  extinguishment  of 
the  right-of-way  is  concerned,  the  act  of 
1927  is  general,  whereas  the  act  of  1922  is 
special  relating  only  to  the  extinguishment 
of  rights-of-way ;  that  the  act  of  1927  does 
not  purport  to  repeal  the  act  of  1922  and 
there  is  no  inconsistency  between  the  two 
acts  and,  therefore,  the  act  of  1927  will  not 
be  construed  as  repealing  the  act  of  1922. 
United  States  v.  Niw,  189  U.S.  199;  Ex 
parte  United  States,  226  U.S.  420 ;  Rodgers 
v.  United  States,  185  U.S.  83 ;  Washington 
v.  Miller,  235  U.S.  422,  cited  and  applied. 

(5)  That  as  the  act  of  1922  provides  for 
the  vesting  of  title  in  the  land  in  the  right- 
of-way  to  the  person,  etc.  who  holds  the 
title  to  the  land  crossed  by  the  right-of-way 
at  the  time  of  its  extinguishment  with  res- 
ervation of  mineral  to  the  United  States, 
the  State  would  acquire  no  interest  in  the 
right-of-way  under  the  act  of  1927;  that 
what  interest  it  would  acquire  would  be 
only  under  the  act  of  1922 ;  but  since  the 
State  by  its  deed  to  the  United  States 
divests  itself  of  the  land  crossed  by  the 
right-of-way,  the  State  could  not  acquire 
any  interest  therein  under  the  act  of  1922. 

(6)  That  the  State  has  no  present  interest 
in  the  right-of-way  and  after  the  proffered 
deed  is  accepted  it  will  not  be  able  to  ac- 
quire any  interest  therein  under  the  act  of 
1922  in  the  future.  (7)  That  as  the  deed 
conveys  the  land  subject  to  the  right-of- 
way  and  as  the  disposition  of  the  land  and 
minerals  therein  upon  extinguishment  of 
the  right-of-way  is  governed  by  the  act  of 
Mar.  8, 1922,  it  is  not  so  ambiguous  in  form 
as  to  cast  any  cloud  on  the  title  of  the 
United  States  as  to  any  minerals  in  the 
right-of-way,  and  a  deed  quitclaiming  such 
minerals  will  not  be  required.  58-128 
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Questions  relating  to  an  exchange  of 
lands  with  a  State  pursuant  to  section  8  of 
the  Taylor  Grazing  Act,  as  amended,  must 
be  determined  under  the  applicable  law  and 
regulations,  and  without  regard  to  any  pur- 
ported agreement  which  may  have  been  en- 
tered into  between  the  State  and  an  agency 
of  the  Federal  Government  which  has  no 
jurisdiction  over  the  public  lands  involved 
in  the  proposed  exchange.  60-322 

An  application  made  by  a  State  to  ex- 
change lands  outside  of  a  grazing  district 
pursuant  to  section  8(c)  of  the  Taylor 
Grazing  Act  (48  Stat.  1269),  as  amended, 
may  not  be  rejected  because  the  consumma- 
tion of  the  proposed  exchange  will  inter- 
fere with  the  administration  and  disposal 
of  the  remaining  public  lands.  61-270 

An  application  made  by  a  State,  pursu- 
ant to  section  8(c)  of  the  Taylor  Grazing 
Act,  as  amended,  to  select  lands  withdrawn 
by  either  of  the  two  Executive  orders  men- 
tioned in  section  7  of  the  Taylor  Grazing 
Act  (43  U.S.C.,  1946  ed.,  sec.  315f)  as 
amended,  or  within  a  grazing  district  may 
not  be  rejected  merely  because  the  lands 
may  have  been  classified  pursuant  to  sec- 
tion 7  as  being  suitable  for  disposition 
under  another  of  the  public-land  laws. 

61-277 

Unless  rights  have  been  initiated  in  the 
classified  lands,  any  prior  classification 
thereof  must  be  disregarded  in  consider- 
ing a  State's  exchange  application.     61-277 

II.  EFFECT  OF  APPLICATION 

Applications,  properly  filed  by  States  to 
exchange  State  lands  within  a  Taylor  Act 
grazing  district  for  other  public  lands,  may 
be  given  the  effect  of  segregating  the  lands 
applied  for  from  further  disposition  under 
the  public  land  laws  pending  disposition  of 
the  applications ;  but  the  selected  lands 
may  nevertheless  be  included  in  a  grazing 
district,  authority  to  do  so  being  an  inte- 
gral part  of  the  Secretary's  power  to  de- 
termine whether  a  proposed  exchange  will 
benefit  the  public  interests  in  regulating 
grazing  on  the  public  range  under  the 
Taylor  Grazing  Act.  55-9 

Regulations  of  July  22,  1936,  governing 
applications  for  exchanges  of  State  lands 
under  section  8,  Taylor  Grazing  Act,  as 
amended  by  act  of  June  26,  1936  (49  Stat. 
1976).     (Cir.  No.  1398.)  55-582 


Prior  to  its  compliance  with  all  the  re- 
quirements of  the  statute  and  the  supple- 
mentary regulations,  a  State  applying  for 
an  exchange  of  lands  under  section  8  of 
the  Taylor  Grazing  Act,  as  amended,  does 
not  acquire  any  rights  in  the  selected 
lands,  so  as  to  prevent  the  withdrawal  of 
such  lands  for  public  purposes.  60-322 

A  pending  exchange  application  from  a 
State  under  section  8  of  the  Taylor  Graz- 
ing Act,  as  amended,  constitutes  a  "valid 
claim"  to  the  selected  land  within  the  mean- 
ing of  the  act  of  Mar.  19,  1948  (62  Stat. 
83).  60-428 

III.   LANDS  SUBJECT  TO 

A  "valid  claim"  to  public  land  may  be 
less  than  a  vested  right  in  such  land ;  and 
a  pending  exchange  application  from  a 
State  under  section  8  of  the  Taylor  Graz- 
ing Act,  as  amended,  constitutes  a  "valid 
claim"  to  the  selected  land  within  the  mean- 
ing of  the  act  of  Mar.  19,  1948  (62  Stat. 
83) ,  which  added  public  lands  to  the  Shasta 
National  Forest  subject  to  such  claims,  so 
that  the  selected  land  continues  to  be  sub- 
ject to  selection  by  the  State.  60-322 

Where  a  portion  of  the  land  selected  by 
a  State  in  an  application  for  an  exchange 
under  section  8(c)  of  the  Taylor  Grazing 
Act  is  subsequently  withdrawn  for  reclama- 
tion purposes,  the  fact  that  the  Depart- 
ment may  have  delayed  in  acting  upon  the 
State's  application  and  thus  prevented  the 
State  from  fully  complying,  prior  to  the 
withdrawal  of  the  selected  land,  with  the 
requirements  of  the  Department's  regula- 
tions on  State  exchanges  could  not  prevent 
the  withdrawal  order  from  becoming  effec- 
tive as  to  such  land.  60-428 

STATE  GRANTS 

A  reservation  by  the  United  States  for 
Indians,  subsequent  to  the  swampland 
grant  of  Sept.  28, 1850  (9  Stat.  519),  within 
a  region  or  territory  formerly  occupied  by 
them  but  which  had  theretofore  been  ceded 
to  the  United  States,  was  ineffective  as  to 
swamplands  the  inchoate  title  to  which 
had  already  passed  to  the  State.         52-615 

The  act  of  May  12,  1928  (45  Stat.  501), 
granting  publicly  owned  lands  in  the  Cus- 
ter State  Park  to  the  State  of  South  Da- 
kota virtually  repealed  the  act  of  Mar.  3, 
1925  (43  Stat.  1185),  and  terminated  the 
jurisdiction  of  the   Land  Department  to 
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determine  controversies  between  the  State 
and  mining  claimants  as  to  any  asserted 
mining  claims  within  the  grant  and  to  ac- 
cept purchase  money  and  issue  patents  on 
applications  unperfected  under  the  latter 
act  at  the  date  of  the  grant.  53-196 

The  granting  act  of  May  12,  1928  (45 
Stat.  501)  governs  in  determining  the 
rights  of  the  State  of  South  Dakota  to 
lands  in  the  Custer  State  Park  where  the 
application  of  the  State  to  purchase  under 
the  act  of  Mar.  3,  1925  (43  Stat.  1185)  was 
perfected  by  the  acquisition  of  the  mining 
title  subsequent  to  the  date  of  the  later 
act.  53-203 

The  title  of  the  State  of  South  Dakota 
to  lands  in  the  Custer  State  Park  under 
the  granting  act  of  May  12,  1928  (45  Stat. 
501),  attaches  if  and  when  the  rights  of 
the  mining  claimants  are  extinguished,  and 
as  between  the  State  and  such  claimants 
the  Land  Department  will  not  concern  it- 
self unless  and  until  rights  under  the  min- 
ing locations  are  asserted  as  the  basis  of 
an  application  for  patent  under  the  mining 
laws.  53-203 

Tidelands  and  lands  beneath  navigable 
inland  waters  belong  to  the  States  within 
whose  boundaries  they  are  situated  (or  to 
the  States'  grantees).  60-491 

STATE  LANDS 

The  subsistence  homesteads  plan 
adopted  to  give  effect  to  section  208  of 
the  National  Industrial  Recovery  Act  con- 
templates ultimate  fee  simple  title  in  the 
homesteader,  so  that  lands  donated  by  a 
State  to  the  United  States,  to  be  used  for 
subsistence  homesteads  and  "allied  proj- 
ects", with  the  condition  subsequent  that 
when  such  use  shall  cease,  the  lands  shall 
revert  to  the  State,  should  not  be  accepted 
on  behalf  of  the  United  States,  for  the 
reason  that  the  condition  incorporated  is 
incompatible  with  the  subsistence  home- 
steads plan.  54-540 

Where,  prior  to  the  admission  of  a  Ter- 
ritory to  statehood,  an  Indian  reservation 
located  therein  had  been  established  by 
the  United  States  which  included  lands 
on  both  sides  of  a  river  traversing  a  por- 
tion of  the  reservation,  and  after  the  ad- 
mission of  the  State  into  the  Union  an 
island  formed  in  said  river,  the  island  is 
a  part  of  the  reservation  and  its  status 


Indian  property,  and  not  the  property  of 
the  State.  55-475 

STATE  LAWS 

Subterranean  percolating  water  in  the 
public  lands  is  the  property  of  the  Federal 
Government  and  when  artificially  devel- 
oped is  not  subject  to  any  State  law  gov- 
erning the  appropriation  of  water.    52-554 

The  control  of  the  flow  and  the  appro- 
priation and  use  of  water,  where  no  Gov- 
ernment interest  is  involved,  is  governed 
by  the  local  laws  and  customs  of  the 
State  in  which  the  stream  is  located. 

52-633 

One  may  convey  water  down  a  natural 
stream  across  tracts  of  public  land  so 
long  as  his  rights  to  appropriate  and  use 
such  water  are  maintained  in  accordance 
with    the   laws   of   the    State  affected. 

52-634 

The  fact  that  the  State  of  Washington, 
in  ceding  jurisdiction  to  the  United  States 
over  the  Mount  Rainier  National  Park, 
reserved  the  right  to  serve  criminal  and 
civil  process  thereon  and  to  tax  the  per- 
sons and  property  of  park  residents  did 
not  have  the  effect  of  extending  the  elec- 
tion laws  of  the  State  to  include  persons 
residing  within  the  park,  but  a  prior  qual- 
ified voter  in  the  State  did  not  lose  his  right 
to  vote  at  the  place  of  his  legal  residence 
by  reason  of  his  entering  the  service  of 
the  United  States  on  the  reservation. 

53-315 

The  privilege  of  voting  and  the  qualifi- 
cations of  voters  are  primarly  determined 
by  State  laws,  and,  however  unwise  or  un- 
just they  may  seem,  those  laws  are  con- 
trolling if  not  in  conflict  with  the  limited 
provisions  of  the  Federal  Constitution  on 
that  subject.  53-316 

Section  963  of  the  Wyoming  Compiled 
Statutes  of  1920  is  to  be  construed  in  con- 
junction with  sections  993  and  994  of  those 
statutes  and,  when  so  construed,  the  re- 
quirement in  the  former  section  that,  be- 
fore an  irrigation  district  shall  contract 
with  the  United  States  for  the  construc- 
tion, operation  and  maintenance  of  an  irri- 
gation system  for  the  benefit  of  the  dis- 
trict, an  election  shall  be  held  at  which  a 
majority  of  the  qualified  electors  present 
and  voting  shall  have  voted  in  favor  of 
such  contract,  is  fulfilled  where  the  voting 
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is  by  proxy  upon  the  basis  of  the  quantity 
of  acreage  held  by  each  elector  as  author- 
ized by  the  latter  mentioned  sections. 

53-334 

The  State  has  full  power  to  regulate  fish- 
ing and  the  killing  of  game  on  the  Federal 
public  domain  within  its  borders,  includ- 
ing lands  allotted  to  Indians  from  the 
public  domain  not  subject  to  a  trust  grow- 
ing out  of  a  former  reservation.       53-350 

In  the  State  of  Iowa  a  riparian  owner 
takes  title  only  to  the  water's  edge  of 
streams  or  other  bodies  of  water,  whether 
navigable  or  nonnavigable,  and  Govern- 
ment patents  for  marginal  lands  follow  the 
State  rule  and  convey  no  land  under  a  non- 
navigable  lake.  53-429 

The  United  States  does  not  retain  the 
ownership  of  the  beds  of  streams  or  other 
bodies  of  water,  whether  navigable  or  non- 
navigable,  after  the  marginal  uplands  have 
been  disposed  of  without  reservations  or 
restrictions,  and  the  extent  of  riparian 
rights  is  governed  by  local  law.  Hardin  v. 
Jordan  (140  U.S.  371).  53-429 

In  the  State  of  Arizona  property  acquired 
by  a  husband  or  wife  during  the  marital 
status  becomes  community  property  and 
one-half  of  the  property  acquired  by  either 
becomes  the  property  of  the  other  by  opera- 
tion of  law  at  the  moment  of  its  acquisi- 
tion. 53-577 

The  procedure  for  the  collection  of  de- 
faulted interest  upon  the  principal  debt  and 
of  simple  interest  which  may  accumulate 
upon  the  interest  due  from  a  water  user, 
water  users'  association,  or  irrigation  dis- 
trict is  to  be  governed  by  the  terms  of 
the  contract  or  of  the  applicable  Federal 
statute;  but  where  neither  the  contract 
nor  the  statute  is  applicable  because  of  the 
particular  conditions,  then  the  remedy  is 
to  be  pursued  in  accordance  with  the  law 
of  the  State  in  which  the  project  is  located. 

54-86 

The  power  of  each  State  to  regulate 
fishing  in  its  rivers  includes  authority  to 
restrict  the  devices  and  types  of  tackle 
which  fishermen  generally  employ.     54-418 

The  power  to  preserve  fish  and  game 
within  its  borders  is  inherent  in  the  sov- 
ereignty of  a  State  (citing  Geer  v.  Connec- 
ticut, 161  U.S.  519;  Ward  v.  Racehorse, 
163  U.S.  504,  '507) .  54-418 


Public  land  reserved  by  the  United 
States,  until  disposed  of  by  it,  and  in  the 
absence  of  express  legislation  by  Congress, 
is  governed  by  the  common  law  with  re- 
spect to  riparian  rights  and  the  effect  of 
erosion  and  submergence,  and  not  by  the 
law  of  the  State  (Widdecombe  v.  Rose- 
miller,  118  Fed.  295) .  54-455 

In  the  case  of  navigable  waters,  the  sub- 
merged lands  do  not  belong  to  the  Federal 
Government,  having  passed  to  the  State 
upon  its  admission  to  the  Union.  In  the 
case  of  lands  bounded  by  nonnavigable 
waters,  title  to  the  submerged  lands  is  sur- 
rendered if  the  patent  for  the  marginal 
uplands  issues  without  reservation  or  re- 
striction. In  either  case,  the  effect  of  the 
grant  on  the  title  to  the  submerged  lands 
will  depend  upon  the  law  of  the  State 
where  the  lands  lie.  55-310 

In  the  State  of  Michigan,  in  the  absence 
of  words  of  reservation  or  restriction,  or 
unless  the  contrary  appears,  a  grant  of 
land  bounded  by  a  water-course  conveys 
riparian  rights,  and  the  title  of  the  ripar- 
ian owner  extends  to  the  middle  line  of 
the  lake  or  stream.  The  shore  proprietor 
takes  by  virtue  of  shore  ownership,  and 
his  interest  in  the  bed  of  the  lake  or 
stream  is  acquired  as  appurtenant  to  the 
grant,  the  extent  of  his  interest  depending 
upon  his  frontage  and  the  form,  length, 
and  breadth  of  the  body  of  water  upon 
which  his  land  abuts.  55-311 

The  fact  that  under  the  community  prop- 
erty law  of  Arizona  the  husband  is  the 
statutory  agent  to  manage  and  control  the 
property  does  not,  in  the  opinion  of  the 
Department,  affect  the  character  of  the 
interest  of  the  wife  as  an  owner  of  com- 
munity property.  57-1 

The  State  of  Florida  is  without  power 
to  enforce  Chapter  19860,  Laws  of  Florida, 
Special  Acts,  1939,  within  the  Seminole  In- 
dian Reservation  in  Hendry  County,  with- 
out the  authorization  of  Congress,  but  inso- 
far as  the  Florida  law  is  a  quarantine 
measure  it  may  be  enforced  within  the 
reservation,  under  the  Congressional  au- 
thorization in  the  act  of  Feb.  15,  1929  (45 
Stat.  1185),  upon  such  conditions  as  the 
Secretary  of  the  Interior  may  prescribe. 

57-162 

Lands  purchased  by  the  Federal  Govern- 
ment for  Indian  use  and  set  apart  under 
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the  superintendence  of  the  Government, 
whether  proclaimed  an  Indian  reservation 
or  not,  have  the  same  status  as  an  Indian 
reservation,  and,  therefore,  the  State  of 
Wisconsin  cannot  enforce  its  criminal  laws, 
including  its  fish  and  game  laws,  against 
the  Indians  on  such  lands.  57-295 

Zoning  is  a  proper  exercise  of  the  police 
power  of  a  municipality,  county  or  State. 
The  courts  have  uniformly  held  that  the 
United  States  may  perform  its  functions 
without  conforming  to  State,  county  or 
municipal  police  regulations.  Land  ac- 
quired by  the  United  States  in  trust  for 
Indians  is,  in  effect,  land  of  the  United 
States.  Zoning  ordinances  do  not  affect 
such  lands.  58-52 

The  requirement  of  State  licenses  to 
hunt  or  fish  on  the  ceded  portion  of  the 
reservation  (Wind  River  Reservation,  Wy- 
oming) may  not  be  made  a  means  of  rais- 
ing revenue.  58-331 
The  State  may  regulate  hunting  and 
fishing  on  the  ceded  portion  of  the  reserva- 
tion (Wind  River  Reservation,  Wyoming), 
including  fishing  in  Ocean  Lake,  except 
that  the  tribal  councils  may  regulate  hunt- 
ing and  fishing  on  such  areas  thereof  as 
may  be  restored  to  tribal  ownership  pur- 
suant to  the  provisions  of  the  Shoshone 
Judgment  Act  (53  Stat.  1128;  25  U.S.C. 
571-577).  58-331 
The  tribal  councils  may  regulate  hunting 
and  fishing  on  the  diminished  portion  of 
the  reservation  (Wind  River  Reservation, 
Wyoming)  by  Indians  as  well  as  non-In- 
dians, and  in  particular  they  may  regulate 
fishing  on  Bull  and  Ray  Lakes  on  the  di- 
minished portion  of  the  reservation. 

58-331 
Congress  by  the  act  of  Feb.  8,  1887  (24 
Stat.  388),  subjected  all  allottees  to  the 
criminal  laws  of  the  States  in  which  they 
resided.  By  the  amendatory  act  of  May 
8,  1906  (34  Stat.  182),  Congress  withheld 
such  jurisdiction  until  the  issuance  of  fee 
simple  patents  to  Indians  allotted  there- 
after. Neither  of  these  acts  subjects  un- 
allotted Indians  to  the  criminal  laws  of 
the  States  for  acts  committed  within  the 
reservations.  58-456 

The  Erie  case  describes  the  doctrine  of 
Swift  v.  Tyson  (304  U.S.  64  (1938)),  as 
holding  that  under  the  Rules  of  Decision 
Act,  28  U.S.C.  725,   Federal  courts  exer- 


cising jurisdiction  on  the  ground  of  diver- 
sity of  citizenship  in  trials  at  common  law 
need  not,  in  matters  of  general  jurispru- 
dence, apply  the  unwritten  law  of  the 
State  as  declared  by  its  highest  court  but 
are  free  to  exercise  an  independent  judg- 
ment as  to  what  the  common  law  of  the 
State  is.  The  opinion  then  declares  that 
this  holding  misconstrued  the  Rules  of  De- 
cision Act  and  that  except  in  matters 
governed  by  the  Federal  Constitution  or 
by  acts  of  Congress  the  rules  of  decision 
are  those  of  State  law,  written  or  unwrit- 
ten, and  that  there  is  no  Federal  general 
common  law.  58-694 

The  Erie  declaration  by  Mr.  Justice 
Brandeis  "There  is  no  federal  general 
common  law"  has  been  termed  too  broad. 
Since  its  pronouncement  both  qualified 
writers  and  Federal  judges,  among  them 
Mr.  Justice  Brandeis  himself,  have  recog- 
nized a  Federal  common  law,  a  body  of 
decisional  law  developed  by  the  Federal 
courts,  untrammeled  by  State  court  de- 
cisions. Mr.  Justice  Jackson,  concurring 
in  D'Oench,  Duhme  &  Co.  v.  Federal  De- 
posit Insurance  Corp.,  315  U.S.  447,  in- 
terprets the  Erie  declaration  and  finds  that 
Federal  common  law  does  exist.  58-695 
The  question  as  to  whether  a  patent 
conveys  land  between  a  platted  traverse 
line  and  the  waters  of  a  navigable  stream, 
being  a  Federal  question  and  governed  by 
Federal  law,  is  not  required,  by  the  deci- 
sion of  Erie  Railroad  Co.  v.  Tompkins, 
304  U.S.  64,  to  be  decided  solely  on  the 
basis  of  State  law.  This  case  is,  therefore, 
not  governed  solely  by  the  North  Dakota 
decision  in  Ooerly  v.  Carpenter,  67  N.  Dak. 
495,  274  N.W.  509.  59-415 

The  general  rule  for  establishment  of 
side  lines  to  divide  alluvium  between  ad- 
joining riparian  owners  along  a  river  is  to 
give  each  proprietor  such  proportion  of 
the  new  shoreline  as  he  had  of  the  old 
shoreline.  This  is  appropriately  accom- 
plished by  measuring  the  whole  ancient  line 
of  the  river  affecting  the  area  involved 
and  computing  the  portion  of  that  line 
owned  by  each  riparian  proprietor;  then 
measuring  the  whole  length  of  the  new 
shoreline  and  appropriating  to  each  pro- 
prietor such  portion  of  the  new  line  as  he 
had  of  the  old  line ;  and  then  drawing  the 
side  lines  from  the  points  at  which  the 
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proprietors  bounded  on  the  old  line  to  the 
points  of  division  thus  determined  on  the 
new  line.  Such  accretion  side  lines  do  not 
generally  run  cardinal  to  the  survey  lines. 
This  rule  is  followed  in  North  Dakota. 

59-416 

Any  conflict  between  the  laws  of  a  State 
and  the  laws  of  Congress  relating  to  the 
Indians  and  their  restricted  property  must 
be  resolved  against  the  State.  59-474 

State  game  wardens  have  no  jurisdiction 
to  enforce  State  or  Federal  game  laws  on 
lands  ceded  to  the  exclusive  use  of  the 
United  States.  Violations  of  law  occurring 
on  such  lands  are  enforceable  only  by  the 
proper  authorities  of  the  United   States. 

60-60 

The  State  of  Idaho  could  not,  by  stock- 
ing the  reservation  with  fish  and  game, 
acquire  the  power  to  regulate  hunting, 
fishing,  and  trapping  by  the  Nez  Perce 
Indians  on  the  reservation.  60-368 

The  States  cannot  legislate  with  respect 

to  restricted  or  trust  Indian  property,  in 

the  absence  of  enabling  legislation  by  the 

Congress.  60-384 

STATE  SELECTIONS 

(See  also  School  Lands;  Swamplands) 

A  subsequent  appointment  of  an  agent 
to  select  public  lands  for  a  State  by  the 
governor  of  the  State  and  ratification  of 
the  acts  previously  performed  by  such 
agent  relate  back  and  are  equivalent  to  a 
prior  authority  with  reference  to  selections 
made  by  the  agent  prior  to  his  appoint- 
ment, and  such  selections  are  effective  to 
defeat  intervening  selections  made  on  be- 
half of  another  or  others.  52-732 

Where  the  record  of  a  State  selection 
shows  that  notice  of  cancellation  thereof 
was  served  on  the  Surveyor  General  and 
Register  of  the  State  Land  Office,  and  that 
no  action  was  taken  by  the  State  to  sub- 
stitute valid  base  and  make  good  the  selec- 
tion, and  claimant  of  the  land  under  the 
State  selection  admits  in  his  protest  and 
subsequent  contest  against  a  later  timber 
and  stone  application  for  the  land  that  he 
knew  of  the  cancellation  and  does  not  al- 
lege that  his  predecessors  in  title  had  no 
timely  notice  thereof,  and  official  notices 
issued  by  the  State  Land  Office  show  serv- 
ice of  such  notice  of  cancellation  on  his 
ancestor  in  title,  those  who  held  the  as- 


serted title  from  the  State  and  their  suc- 
cessors in  interest  must  be  charged  with 
notice  that  the  certificate  of  purchase  from 
the  State  and  any  deeds  purporting  to  con- 
vey rights  thereunder  did  not  convey  title 
to  the  land  and  that  henceforth  occupancy 
of  the  land  was  without  claim  in  good  faith 
under  such  a  title.  56-241 

STATE  TAXES 

Regulations  of  Nov.  27,  1928,  taxation 
of  entries  within  reclamation  projects  prior 
to  issuance  of  final  certificate,  act  of 
Apr.  21,  1928  (45  Stat.  439).  Cir.  No.  838 
(49  L.D.   168)    revoked    (Cir.   No.   1176). 

52-511 

The  exemption  from  taxation  granted 
by  the  act  of  Mar.  2,  1931  (46  Stat.  1471) 
of  lands  purchased  under  the  supervision 
of  the  Secretary  of  the  Interior  for  re- 
stricted members  of  the  Five  Civilized 
Tribes  in  Oklahoma  with  the  proceeds  de- 
rived from  disposals  of  their  restricted, 
nontaxable  lands  in  accordance  with  the 
terms  of  that  act,  is  limited  solely  to  the 
confines  of  that  State.  53-637 

Federal  and  State  gasoline  sales  taxes 
(a)  do  not  apply  to  sales  of  gasoline  to 
the  Menominee  Indian  Mills  for  use  in  the 
operations  of  the  mills,  but  (b)  do  apply 
to  sales  of  gasoline  to  the  mills  for  resale 
through  the  commissary  of  the  mills  to 
employees  and  the  general  public.     57-129 

The  State  tax  on  the  selling  of  tobacco 
products  does  not  apply  to  the  selling  of 
such  products  by  the  commissary  of  the 
Menominee  Indian  Mills  to  employees  and 
the  general  public.  57-129 

A  non-Government  agency  engaged  in  re- 
search under  a  cooperative  agreement  with 
the  Bureau  of  Mines  is  not  an  instrumen- 
tality of  the  Federal  Government,  so  as  to 
exempt  it  from  nondiscriminatory  sales  or 
use  taxes  imposed  by  a  State.  Such  taxes 
are  not  a  direct  burden  on  the  Federal 
Government  even  though  the  cost  of  a  pur- 
chase is  borne  by  the  Government.     57-490 

The  Federal  Government  is  not  exempt 
from  the  payment  of  the  cost  of  State  sales 
and  use  taxes  levied  upon  purchases  made 
by  its  contractors  under  a  cost-plus-fixed- 
fee  contract  although  the  goods  purchased 
become  the  property  of  the  Government 
upon  shipment  or  delivery.  In  the  absence 
of  authorizing  legislation,  the  use  of  pur- 
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chase  order  forms  by  a  Government  con- 
tractor designating  him  as  an  agent  for 
the  Government  is  not  a  suitable  means  of 
avoiding  the  application  of  State  sales  and 
use  taxes  to  purchases  by  the  contractor 
under  the  contract.  58-411 

Where  the  purchases  are  made  on  Indian 
reservations  the  Indians  are  exempt  from 
payment  of  State  sales  taxes  because  Con- 
gress has  given  exclusive  authority  to  the 
Commissioner  of  Indian  Affairs  to  regulate 
trade  with  the  Indians  on  Indian  reserva- 
tions and  prices  at  which  goods  shall  be 
sold  to  the  Indians.  58-562 

Where  the  purchases  are  made  outside 
of  Indian  reservations  the  Indians  are  not 
exempt  from  the  payment  of  State  sales 
taxes  unless  the  restricted  funds  used  to 
make  the  purchases  have  been  declared  by 
Congress  to  be  nontaxable.  58-562 

STATUTORY  CONSTRUCTION 
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I.   GENERALLY 

Where  the  general  language  of  a  statute 
is  broad  enough  to  include  the  subject  mat- 
ter, any  intent  to  exclude  a  person  or  class 
of  persons  must  be  definitely  expressed 
therein.  53-606 

Where  an  act  of  Congress,  couched  in 
general  terms,  if  given  literal  application, 
would  do  violence  to  an  established,  inte- 
grated system,  the  growth  of  many  years, 
while  a  qualified  application  avoids  this 
and  yet  meets  the  need  apparently  in- 
tended, it  is  to  be  presumed,  on  well-estab- 
lished principles  of  statutory  construction, 
that  a  restricted  sense  was  intended. 

54-90 

The  principle  is  well  established  that 
laws  are  to  be  given  a  sensible  construc- 
tion, and  that  a  literal  application  of  a 
statute  which  would  entail  unjust  and  ab- 
surd consequences  should  be  avoided 
whenever  a  reasonable  application  can  be 
given  to  it  consistent  with  the  legislative 
intent.  54-260 

Where  language  in  a  statute  whose  pur- 
pose is  to  liberalize  a  prior  law  concerning 
Indians,  if  followed  literally,  would  have 


the  contrary  effect,  and  would  in  other  re- 
spects be  inimical  to  the  best  interests  of 
said  Indians,  such  language  will  not  be 
given  administrative  effect,  since  this 
would  be  inconsistent  with  the  intent  of 
Congress.  54-260 

It  is  a  well-established  principle  of  law 
that,  where  a  statute  sets  up  a  general 
scheme  for  the  administration  of  a  given 
field,  subsequent  and  more  particular 
statutes  will  not  readily  be  construed  to 
enact  a  departure  from  the  general  scheme. 
(United  States  v.  Barnes,  222  U.S.  513; 
Automatic  Registering  Machine  Company 
v.  Pima  County,  285  Pac.  1034) .  54-325 

Where  an  act  of  Congress  is  open  to  two 
constructions,  one  of  which  raises  a  serious 
constitutional  question,  and  the  other  of 
which  avoids  such  question,  the  settled 
rule  of  statutory  construction  requires 
adoption    of   the   latter   construction. 

54-401 
The  Act  of  Dec.  22,  1928  (45  Stat.  1069), 
being  a  Color  of  Title  remedial  act,  a  strict 
and  literal  construction  of  its  provisions 
not  in  harmony  with  its  spirit  and  purpose 
should  be  avoided.  Accordingly,  the  re- 
moval of  loose  stone  to  render  land  more 
arable,  the  clearing  of  brush  to  render  it 
tillable,  the  diversion  of  water  from 
swampy  land  to  render  it  reclaimable, 
and  similar  acts  effecting  improvement, 
may  properly  be  held  a  compliance  with  the 
act's  requirement  that  "valuable  improve- 
ments have  been  placed  on  such  land." 

55-73 
An  order  of  withdrawal  executed  by  the 
President  under  authority  granted  by  Con- 
gress has  the  force  and  effect  of  law,  and 
the  rules  of  presumption  as  applied  to 
statutes  have  like  application  to  Execu- 
tive orders  and  regulations.  Accordingly, 
in  the  absence  of  definite  proof  as  to  the 
exact  time  when  an  order  of  withdrawal 
of  public  land  was  signed  by  the  President, 
it  must  be  held  that  such  order  operated 
upon  the  status  of  the  land  affected  during 
the  entire  day  of  the  date  of  its  issuance. 

55-85 
Under  the  general  rule  of  law,  a  statute 
is  in  force  and  operation  during  the  entire 
day  of  its  approval,  subject  to  the  excep- 
tion that  any  person  having  a  substantial 
right  that  may  be  affected  thereby  may 
prove  that  a  claim  filed  on  that  day  was 
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actually  initiated  before  the  exact  time  of 
approval  of  the  act.  55-85 

In  the  Government's  dealings  with  the 
Indians,  statutes  should  be  liberally  con- 
strued and  doubts  resolved  in  their  favor. 

56-8 

The  principle  that  a  statute  should  be 
interpreted  in  the  light  of  the  situation 
and  needs  of  the  Indians  may  be  applied 
to  the  act  of  May  1,  1936,  to  determine  the 
intent  of  Congress  as  to  reservation  of 
waters  as  well  as  land  for  the  use  of  Alas- 
kan natives.  56-110 

The  operation  of  a  statute  will  be  re- 
stricted within  narrower  limits  than  the 
words  import  where  the  literal  meaning 
embraces  cases  not  intended  by  the  legisla- 
tive body  ;  Trinity  Church  v.  United  States, 
143  U.S.  457,  472  (1892)  ;  United  States  v. 
American  Bell  Telephone  Co.,  159  U.S.  548, 
554  (1895).  56-372 

Enactment  of  appropriations  for  func- 
tions of  which  Congress  has  been  made 
cognizant  constitutes  legislative  approval 
of  such  functions.  57-82 

While  the  invalidity  of  a  portion  of  a 
statute  will  not  necessarily  invalidate  other 
portions  thereof  which  are  separable  from 
the  invalid  part,  such  is  not  true  in  the 
case  of  the  present  statute  (act  no.  22, 
Puerto  Rico),  the  invalidity  of  a  portion  of 
which  has  the  result  of  frustrating  the 
cardinal  purposes  for  which  the  bonds  are 
to  be  issued.  57-150 

As  to  acts  setting  aside  lands  for  par- 
ticular public  purposes  which  do  not  ex- 
pressly extend  or  prohibit  the  operation 
of  the  mineral  land  laws,  there  is  no  suffi- 
cient basis  for  the  presumption  that  the 
mineral  land  laws,  unless  there  are  express 
words  of  exclusion,  extend  to  them.  On 
the  contrary  in  all  such  cases  the  intent 
of  Congress  in  that  respect  must  be  gath- 
ered from  the  act  itself.  57-365 

Opinions  will  not  be  rendered  on  the 
constitutionality  of  a  (Puerto  Rican) 
statute  unless  statutory  duties  alleged  to 
be  in  conflict  with  constitutional  limita- 
tions are  placed  upon  the  executive  depart- 
ment. 58-54 

Where  the  constitutionality  of  certain 
Puerto  Rican  statutes  has  been  called  into 
question  by  the  Attorney  General  of  Puerto 
Rico  and  the  Auditor  of  Puerto  Rico,  a 
Presidential  appointee,  is  in  doubt  whether 


to  follow  the  said  statutes,  the  Secretary 
of  the  Interior  may  properly  advise  as  to 
the  constitutionality  thereof,  insofar  as 
they  bear  upon  the  duties  of  the  Auditor. 

58-54 
In  the  absence  of  an  unequivocal  expres- 
sion of  the  legislative  intent  that  a  statute 
shall  operate  restrospectively  its  operation 
is  prospective  only.  58-546 

II.  ADMINISTRATIVE  CONSTRUCTION 

The  construction  of  a  statute  which  the 
Department  charged  with  its  administra- 
tion has  uniformly  and  consistently  placed 
on  it  is  used  by  the  courts  as  an  aid  in 
interpretation.  Because  the  practice  of 
the  Department  in  administering  and  con- 
struing the  1907  and  1914  acts  (34  Stat. 
1024  and  38  Stat.  582,  589)  has  neither 
been  uniform,  consistent,  nor  unchallenged, 
it  presents  no  obstacle  to  the  conclusion 
that  the  later  statute  did  not  repeal  the 
earlier  one.  56-7 

An  administrative  interpretation  of  a 
statute,  embodied  in  a  long-continued  prac- 
tice by  Government  agencies,  known  to  and 
acquiesced  in  by  Congress,  has  the  force 
and    effect   of   law.  57-82 

The  Department's  construction  of  am- 
biguous statutory  language  which,  on  its 
face,  is  reasonably  susceptible  of  a  contrary 
interpretation  will  not  be  given  restrospec- 
tive  application  where  such  application 
would     cause     hardship     and     inequity. 

5Sr-767 

The  provisions  of  the  repayment  con- 
tracts between  the  United  States  and  the 
Flathead  irrigation  district,  the  Jocko  Val- 
ley irrigation  district,  and  the  Mission  ir- 
rigation district,  which  limit  construction 
costs  to  specified  amounts  per  acre  but 
include  power  development  costs  as  part 
of  the  construction  costs  of  the  Flathead 
irrigation  project,  are  in  harmony  in  this 
respect  with  the  acts  of  Congress  in  ac- 
cordance with  which  the  project  was  built. 

Neither  the  language  of  the  Flathead 
project  legislation  nor  its  legislative  or 
departmental  history  reveals  any  intention 
to  segregate  power  construction  costs  from 
irrigation  construction  costs,  so  far  as  the 
repayment  contract  requirements  of  the 
legislation  are  concerned. 

The  approval  of  the  repayment  con- 
tracts by  the  Department   constitutes   a 
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practical  contemporaneous  construction  of 
the  requirements  of  the  legislation. 

Power  development  has  always  been  an 
integral  part  of  the  irrigation  project 
system. 

The  term  "construction  costs,"  as  em- 
ployed in  the  Flathead  project  legislation, 
includes  all  construction  costs. 

To  exclude  power  costs  from  construc- 
tion costs  would,  in  effect,  make  the  for- 
mer a  deferred  obligation,  but  the  only 
such  obligation  specifically  deferred  is  the 
excess  cost  of  the  Camas  division  of  the 
project.  The  fact  that  the  legislation  pro- 
vides that  the  power  construction  costs 
are  to  be  liquidated  first  from  the  net 
power  revenues  is  of  no  significance,  since 
various  other  obligations  were  also  to  be 
liquidated  from  these  revenues,  including 
irrigation  construction  costs. 

The  lien  provisions  of  the  legislation 
apply  to  power  as  well  as  irrigation  con- 
struction costs  and  are  not  contingent  on 
lack  of  power  revenue. 

The  directions  in  the  legislation  for  the 
issuance  of  a  public  notice  refer  to  "the 
total  unpaid  construction  costs." 

The  maintenance  of  a  separate  book- 
keeping account  for  power  is  also  of  no  sig- 
nificance, since  power  revenues  are  set 
aside  for  certain  purposes. 

The  fact  that  the  power  development 
is  capable  of  continuous  expansion  only 
demonstrates  the  desirability  of  limiting 
the  power  costs. 

Repayment  contract  requirements  of  ir- 
rigation legislation  should  be  strictly  con- 
strued to  insure  the  reimbursement  of  the 
Government. 

Since  the  cost  limitations  on  the  Flat- 
head and  Mission  Valley  divisions  of  the 
project  have  already  been  exceeded,  no 
further  construction  may  be  undertaken 
without  securing  supplemental  repayment 
contracts  with  these  districts.  59-30 

Where  the  Congress  has  accepted  an  ad- 
ministrative construction  of  a  statute,  and 
confirmed  it  through  the  enactment  of  fur- 
ther legislation  because  of  it,  the  admin- 
istrative agency  cannot  thereafter  change 
the  statutory  construction.  61-93 

III.  IMPLIED  REPEALS 

The  Federal  Water  Power  Act  of  June 
10,  1920,  is  inconsistent  with  the  act  of 
656477—63     vol.  52 29 


June  25,  1910  (36  Stat.  847)  as  amended, 
which  left  open  without  restriction  in 
withdrawals  thereunder  the  appropriation 
of  the  land  under  the  mining  laws  so  far 
as  they  apply  to  metalliferous  minerals, 
and  to  the  extent  of  such  inconsistency  by 
section  29  of  the  former  act  the  latter  act 
was  repealed.  53-532 

Repeals  by  implication  are  not  favored. 
They  will  be  implied  only  if  the  two  stat- 
utes are  irreconcilable  and  it  is  impossible 
reasonably  to  give  effect  to  both.  The 
implication  must  be  necessary.  The  in- 
tention of  the  legislature  to  repeal  must 
be  clear  and  manifest.  Where  there  are 
two  statutes  upon  the  same  subject,  the 
earlier  being  special  and  the  later  general, 
the  presumption  is,  in  the  absence  of  an 
express  repeal,  or  an  absolute  incompati- 
bility, that  the  special  is  intended  to  re- 
main in  force  as  an  exception  to  the  gen- 
eral. The  special  statute  is  not  to  be 
considered  as  repealed  or  modified  by  the 
later  general  statute  unless  it  is  absolutely 
necessary  to  give  the  latter  act  such  a 
construction,  in  order  that  its  words  shall 
have  any  meaning  at  all.  A  statute  should 
not  be  held  to  have  been  impliedly  re- 
pealed by  a  later  statute  if  it  has  been 
treated  by  subsequent  legislation  as  sub- 
sisting. 56-7 

Special  statutes  relative  to  the  taxation 
of  Osage  lands  are  superseded  by  the  act 
of  June  20,  1936  (49  Stat.  1542)  to  the 
extent  that  the  latter  act  is  inconsistent 
with  earlier  statutes. 

The  maxim  "Repeals  by  implication 
are  not  favored,"  reasonably  construed  in 
the  light  of  decided  cases  applying  the 
maxim  means:  (a)  that  any  ambiguity 
in  the  later  statute  will  be  construed,  if 
possible,  so  as  to  avoid  conflict  with  an 
earlier  statute;  and  (b)  that  if  two  stat- 
utes on  the  same  subject  are  not  incon- 
sistent and  both  can  be  conveniently  en- 
forced, the  later  statute  will  not  be  held 
to  repeal  the  earlier  statute. 

The  maxim  "Generalia  specialibus  non 
derogant"  is  likewise  to  be  construed  as 

(a)  a  rule  for  resolving  ambiguities,  and 

(b)  a  caution  against  implied  repeals  in 
cases  where  there  is  no  logical  inconsist- 
ency between  the  two  statutes.  56^18 
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IV.  LEGISLATIVE  HISTORY 

If  giving  to  the  words  of  a  statute  their 
natural  meaning  "leads  to  an  unreasona- 
ble result,  plainly  at  variance  with  the 
policy  of  the  legislation  as  a  whole,  we 
must  examine  the  matter  further.  We 
may  then  look  to  the  reason  of  the  enact- 
ment and  inquire  into  its  antecedent  his- 
tory and  give  it  effect  in  accordance  with 
the  design  and  purpose,  sacrificing  if  neces- 
sary the  literal  meaning  in  order  that  the 
purpose  may  not  vary."  Ozawa  v.  United 
States  (260  U.S.  178, 194).  See,  also,  Holy 
Trinity  Church  v.  United  States  (143  U.S. 
457).  54-90 

In  the  construction  of  satutes,  where  the 
meaning  of  the  language  employed  is 
vague  and  ambiguous  and  cannot  be  ascer- 
tained by  considering  the  words  only,  re- 
sort may  be  had  to  the  legislative  history 
of  the  act,  and  especially  is  this  the  case 
where  the  language  is  susceptible  of  two 
constructions,  one  reasonable  and  the  other 
unreasonable.  55-384 

The  appropriation  of  $30,000  for  "con- 
struction, repair,  and  rehabilitation"  on 
the  Salt  River  Project  made  by  the  act 
of  June  28,  1944  (58  Stat.  463,  476)  may 
be  used  for  subjugation  of  Indian  lands 
under  the  project.  In  view  of  the  legis- 
lative history  of  this  item,  the  general 
practice  in  recent  years  in  performing  sub- 
jugation work  on  Indian  projects,  and  the 
somewhat  artificial  character  of  the  dis- 
tinction between  "construction"  costs  and 
other  types  of  cost,  the  funds  expended 
for  construction  work  on  the  Salt  River 
Project  may  be  treated  as  deferable  con- 
struction costs  under  the  Leavitt  Act  of 
July  1,  1932  (47  Stat.  564;  25  U.S.C.  (1952 
ed.)  386a).  59-92 
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I.  GENERALLY 

The  stock-raising  homestead  act  of  Dec. 
29, 1916  (39  Stat.  862),  enlarged  the  rights 
of  both  the  husband  and  wife  under  the 
homestead  law,  and  the  act  of  Apr.  6,  1914 
(38  Stat.  212),  as  amended,  allowing  the 


intermarriage  of  homesteaders,  did  not  in 
any  wise  abridge  their  rights  under  the 
former  act.  52-424 

A  stock-raising  homestead  application 
for  undesignated  land  has  no  segregative 
effect,  but  merely  confers  upon  the  appli- 
cant a  preference  right  to  enter  the  land, 
as  against  others,  when  and  if  designated 
as  subject  to  the  provisions  of  the  stock- 
raising  homestead  act,  and  a  withdrawal 
prior  to  designation  will  prevent  attach- 
ment or  exercise  of  the  right.  52-499 

The  effect  of  the  stock-raising  homestead 
act  was  to  enlarge  the  right  of  homestead 
entry  from  160  acres  of  land  of  the  char- 
acter specified  in  the  act  to  640  acres,  and 
the  making  of  a  desert-land  entry  for  160 
acres  does  not  affect  one's  right  under  that 
act  or  under  any  of  the  homestead  laws. 

52-510 

Lands  within  a  petroleum  reserve  are 
not  subject  to  entry  under  the  stock-raising 
homestead  act.  52-517 

The  different  rules  adopted  with  respect 
to  the  allowance  of  entries  under  the  stock- 
raising  homestead  act  and  the  allowance 
of  entries  under  other  homestead  laws,  in 
cases  where  the  lands  have  been  reserved, 
involve  classification  and  not  discrimina- 
tion, and  a  stock-raising  homestead  appli- 
cant has  no  ground  for  complaint  because 
other  homestead  applicants  have  greater 
privileges  than  himself.  52-517 

Where  in  a  contest  proceeding  a  decision 
is  rendered  holding  the  entry  for  cancella- 
tion but  denying  a  preference  right  to  the 
contestant,  an  appeal  by  the  contestee  from 
that  part  of  the  decision  affecting  his  rights 
will  not  entitle  the  contestant,  who  failed 
to  appeal  within  due  time,  thereafter  to 
assert  a  preference  right  in  the  presence 
of  an  adverse  claim  even  though  the  de- 
cision as  to  him  may  have  been  erroneous. 

52-529 

Lands  in  oil  and  gas  permits  or  applica- 
tions for  permits  are  subject  to  entry  under 
both  the  enlarged  and  stock-raising  home- 
stead laws  in  the  absence  of  valid  objec- 
tions by  the  mineral  claimant  and  upon 
compliance  with  the  governing  regulations. 

52-620 
Lands  not  in  a  producing  field  or  under 
lease,   but  within   an   oil  and  gas  with- 
drawal   or   reservation    may   be   entered 
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under  the  enlarged  homestead  act,  but  not 
under  the  stock-raising  homestead  act. 

52-621 

The  intervention  of  an  adverse  claim  in 
the  form  of  an  application  to  make  entry 
by  a  qualified  applicant  prior  to  the  filing 
of  an  application  to  reinstate  a  properly 
canceled  homestead  entry  where  residence 
was  not  of  the  character  contemplated  by 
section  2291,  Revised  Statutes,  as  amended 
by  the  act  of  June  6,  1912  (37  Stat.  123), 
prevents  the  application  of  the  rule  an- 
nounced in  Slette  v.  Hill   (47  L.D.  108). 

53-75 

The  allowance  of  a  stock-raising  home- 
stead entry  on  land  previously  classified 
as  mineral  in  character  does  not  amount 
to  an  adjudication  that  the  land  is  now 
nonmineral.  53-264 

Section  4  of  the  stock-raising  homestead 
act  differs  from  section  5  of  that  act  in 
that  under  the  former  section  the  general 
provisions  of  the  homestead  law  as  to  resi- 
dence either  on  the  original  or  on  the 
additional  entry  must  be  fulfilled,  while 
under  the  latter  section  the  requirements 
as  to  improvements  only  must  be  met. 

53-274 

Instructions  of  Apr.  3,  1931,  stock- 
raising  homesteads  within  petroleum  re- 
serves under  act  of  Feb.  28,  1931  (46  Stat. 
1454).  Cirs.  Nos.  523  (51  L.D.  1,  2)  ;  541 
(unpublished)  ;  913  (50  L.D.  261)  ;  983  (51 
L.D.  65)  ;  1220  (53  I.D.  127),  superseded. 
(Cir.  No.  1244)  53-346 

An  oath  in  support  of  a  stock-raising 
homestead  application  alleging  that  no 
part  of  the  land  applied  for  is  claimed, 
occupied  or  being  worked  under  the  mining 
laws,  or  occupied  or  appropriated  under 
any  other  public  land  law  except  by  the 
claimant  himself,  establishes  a  prima  facie 
case  that  the  land  was  unoccupied  and 
unappropriated,  and  where  the  entry  was 
regularly  allowed  the  burden  of  proof  is 
upon  a  mineral  claimant  asserting  a  right 
under  the  mining  laws  to  establish  by  ex- 
trinsic evidence  the  illegality  of  the  entry. 

53-382 

In  a  contest  by  a  mining  claimant 
against  a  regularly  allowed  stock-raising 
homestead  entry,  illegality  of  the  entry  is 
not  proved  by  merely  establishing  that  the 
land  is  mineral  in  character,  but  it  must 
be  shown  that  there  existed  either  a  prior 


perfected  location  under  the  mining  law, 
or  a  mining  location,  though  not  perfected 
by  discovery,  yet  in  the  actual  possession 
of  the  locator  who  is  diligently  engaged  in 
the  search  for  mineral.  53-382 

Instructions  of  June  6,  1931,  applica- 
tions by  Indians  to  make  stock-raising 
homestead  entries.      (Cir.  No.  1253). 

53-392 

A  stock-raising  homestead  entry  is  not 
invalid  though  embracing  land  claimed 
under  mining  locations  where  the  evidence 
shows  that  the  locations  were  made  pri- 
marily to  protect  a  developed  water  hole, 
and  where  the  evidence  is  insufficient  to 
establish  that  the  locations  were  prior  and 
valid,  and  where  the  spring  or  water  hole 
is  held  under  a  claim  of  private  right  and 
is  incapable  of  providing  sufficient  water 
for  general  use  for  watering  purposes. 

53-578 

Where  land  containing  a  water  hole  was 
designated  as  of  the  character  subject  to 
entry  under  the  stock-raising  homestead 
law  and  no  charge  was  preferred  that  the 
land  or  any  subdivision  thereof  was  valu- 
able as  a  public  water  hole,  the  designa- 
tion will  not  be  vacated  unless  it  is  shown 
that  it  was  erroneously  induced  by  fraudu- 
lent statements  of  the  entryman.      53-578 

A  requested  exclusion  of  a  mining  claim 
from  a  stock-raising  homestead  entry  is  an 
admission  by  the  entryman  of  its  present 
existence,  but  not  necessarily  of  its  valid- 
ity. 54-47 

Allowance  of  an  entry  under  the  stock- 
raising  homestead  act  of  lands  designated 
under  that  act  and  free  from  record  appro- 
priation and  contest,  after  compliance 
with  the  law  and  regulations,  is  not  erro- 
neous because  of  the  existence  of  matters 
which  would  have  rendered  it  invalid,  but 
which  did  not  appear.  54-47 

An  application  for  a  homestead  entry 
which  excludes  an  alleged  mining  claim 
from  a  legal  subdivision  and  requests  a  seg- 
regation survey  without  disclosing  a  basis 
for  the  segregation  is  merely  an  applica- 
tion for  indefinite  fractions  of  the  subdivi- 
sion, incapable  of  definition  in  areal  extent 
and  location,  and  is  not  subject  to  allow- 
ance. 54-47 

Applications  and  proofs  of  a  homestead 
entryman  are  ex  parte,  not  adversary,  and 
if  he  misrepresents  the  facts  which  it  is 
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his  duty  to  disclose  and  obtains  a  patent 
based  thereon,  when  there  was  a  pre-exist- 
ing valid  mining  location  on  the  ground,  he 
may  be  declared  a  trustee  for  the  benefit  of 
the  locator  at  the  suit  of  the  latter.     54-47 

It  is  incumbent  upon  an  applicant  who 
seeks  to  enter  or  select  land  under  the  non- 
mineral  public  land  laws  to  furnish  evi- 
dence of  its  condition  as  to  prior  occupation 
and  appropriation.  54-47 

When  a  homestead  entry  is  allowed  upon 
the  faith  of  an  affidavit  by  the  home- 
steader that  the  land  is  not  occupied  or 
appropriated  under  the  mining  laws,  the 
burden  of  proof  will  be  upon  one  claiming 
adversely  under  an  alleged  mining  location 
to  show  that  the  entry  was  not  rightfully 
allowed.  54-47 

If  a  mineral  claimant  brings  a  contest 
against  a  regularly  allowed  homestead 
entry  and  uses  an  official  mineral  survey 
of  his  claim  as  evidence  of  the  existence 
of  conflict,  the  survey  is  not  conclusive  as 
to  the  location  of  his  claim  and  the  entry- 
man  has  the  right  to  impeach  it  in  the 
Land  Department,  if  not  made  in  accord- 
ance with  the  law  and  regulations  or  if  it 
is  fraudulent  or  erroneous.  54-48 

The  allowance  of  a  mineral  entry  for 
land  embraced  within  a  stock-raising  home- 
stead entry,  though  the  latter  may  be  void- 
able, is  contrary  to  well  settled  rules,  and 
it  is  unnecessary  to  disregard  them  in  order 
that  the  mineral  claimant  may  bring  a 
contest  to  an  issue  against  the  stock-rais- 
ing entry.  54-48 

The  allowance  of  an  application  for  a 
stock-raising  homestead  entry,  in  which 
the  applicant  requests  the  exclusion  of  an 
unsegregated  mining  claim,  upon  condition 
that  patent  would  not  issue  until  a  segre- 
gation survey  should  be  made  and  final 
certificate  conformed  thereto,  is  without 
authority  of  law  and  has  no  legal  effect. 

54-48 

Where  the  homestead  entryman,  in  his 
answer  to  a  contest,  disclaims  any  interest 
in  the  ground  within  certain  mining  claims 
insofar  as  they  overlap  his  entry,  and  asks 
for  the  exclusion  of  the  same  from  his 
entry  to  the  extent  of  conflict,  but  ques- 
tions the  extent  of  conflict  alleged,  the  min- 
eral contestant  is  relieved  of  the  burden  of 
proving  the  validity  of  his  claim,  leaving 


only  the  question  of  the  extent  of  conflict 
to  be  litigated.  54-48 

Where  the  plat  and  field  notes  of  a  min- 
eral survey,  of  which  the  Land  Department 
takes  official  notice,  prima  facie  establishes 
a  conflict  between  a  mining  claim  and  a 
homestead  entry,  such  evidence  will  be  re- 
garded as  conclusive  unless  successfully 
impeached.  54-48 

Relinquishment  of  a  homestead  entry  as 
to  part  of  a  forty-acre  legal  subdivision, 
on  the  ground  that  it  is  mineral  in  char- 
acter, will  not  be  accepted  unless  the  min- 
eral character  of  the  tract  sought  to  be 
relinquished  is  shown  to  have  been  estab- 
lished in  accordance  with  the  require- 
ments of  the  General  Mining  Regulations. 

54-228 

In  the  absence  of  other  objection,  a  mo- 
tion to  dismiss  the  contest  of  a  homestead 
entry  is  properly  denied.  If,  prior  to  the 
time  the  contest  has  become  subject  to  a 
judgment  of  abatement,  personal  service 
upon  the  contestee  has  been  secured  and 
evidence  thereof  supplied.  54-231 

A  withdrawal  of  public  lands  for  the 
purpose  of  reserving  them  for  use  as  fed- 
erally regulated  grazing  lands  is  a  with- 
drawal for  a  public  purpose,  and  is  analo- 
gous to  a  withdrawal  under  section  10  of 
the  act  of  Dec.  29,  1916  (39  Stat.  862),  to 
provide  for  stock-raising  homesteads. 

54-353 

One  who  perfects  a  forest  homestead 
under  the  act  of  June  11,  1906  (34  Stat. 
233)  for  less  than  the  allowed  acreage, 
is  not  thereby  disqualified  from  later 
making  a  stock-raising  homestead  entry  of 
additional  lands  to  the  aggregate  permit- 
ted, and  such  later  entry  should  be  con- 
sidered and  treated  as  an  original  and 
not  an  additional  entry,  and  accordingly 
not  subject  to  the  conditions  and  limita- 
tions of  an  additional  entry.  54-463 

The  act  of  Mar.  4, 1923  (42  Stat.  1445)  is 
not  exclusive  in  operation  and  has  relation 
to  additional  entries  outside  of  national 
forests  when  the  original  entry  is  of  forest 
lands  of  the  character  subject  to  designa- 
tion under  the  enlarged  or  stock-raising 
homestead  act ;  and  said  act  does  not  pro- 
hibit the  making  of  original  stock-raising 
homestead  entries  based  upon  the  addi- 
tional homestead  rights  provided  for  in  sec- 
tion 6  of  the  act  of  Mar.  2,  1889  (25  Stat. 
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854)  and  the  act  of  Apr.  28,  1904  (33  Stat. 
527).  54-463 

The  clause  in  the  Executive  order  of 
Nov.  26,  1934,  which  renders  the  public- 
land  withdrawal  provided  for  therein  sub- 
ject to  "valid  existing  rights",  includes  the 
case  of  one  whose  application  to  make  a 
stock-raising  homestead  entry  was  subse- 
quent to  the  date  of  the  order,  but  who, 
before  the  order  became  effective,  pur- 
chased the  improvements  and  relinquish- 
ment of  a  prior  entryman,  established  resi- 
dence on  the  land  with  his  family,  and  has 
since      maintained      residence      thereon. 

55-306 

The  filing  of  an  application,  prior  to  the 
order  of  withdrawal  of  Nov.  26,  1934  (E.O. 
No.  6910),  to  amend  an  entry  on  account  of 
mistake  in  the  numbers  of  the  tract  en- 
tered, constitutes  a  "valid  existing  right" 
excepted  from  the  order.  55-308 

Where  under  former  existing  policy, 
stock-raising  entry  was  allowed  for  640 
acres  and  the  entryman  has  made  his  home 
and  a  living  in  the  stock-raising  business 
on  the  land  settled  upon,  amendment  of  the 
entry  by  eliminating  80  acres  on  one  side 
and  including  80  acres  on  another  side  of 
land  of  the  same  character,  based  on  mis- 
take in  description  and  in  order  to  con- 
form to  actual  settlement,  will  not  be  de- 
nied because  of  revocation  of  the  previous 
designation  of  the  lands  as  of  stock-raising 
character  on  the  ground  that  the  640  acres 
are  inadequate  to  provide  a  living  for  a 
family.  55-308 

The  contest  of  a  homestead  entry  abates 
where  there  has  been  no  service  of  notice 
on  the  contestee  within  thirty  days  from 
date   of   issuance   of   the   contest   notice. 

55-315 

Where  one  who  has  perfected  a  home- 
stead entry  under  section  6  of  the  enlarged 
homestead  act  applies  to  make  an  addi- 
tional entry  under  section  5  of  the  stock- 
raising  act,  he  is  only  required  to  show 
that  at  the  time  of  filing  application  he 
owned  and  resided  in  good  faith  upon  the 
land  embraced  in  his  original  entry.  Case 
of  Sanford  H.  WalUs  (53  I.D.  274),  cited 
and  applied.  Par.  19  of  Cir.  No.  523  (51 
L.D.  1)  modified.  55-341 

The  making  and  perfecting  of  a  forest 
homestead  entry  under  the  act  of  June 
11,  1906  (34  Stat.  233),  for  less  than  the 


maximum  acreage  permitted  does  not 
exhaust  the  homestead  right,  and,  accord- 
ingly, one  who  has  made  acceptable  final 
proof  on  such  an  entry  and  sold  and  dis- 
posed of  the  land  is  qualified  to  make 
original  stock-raising  entry  of  such  quan- 
tity of  land,  designated  as  stock-raising, 
outside  the  national  forests,  as,  when  added 
to  the  forest  homestead,  will  not  exceed 
640  acres ;  and  this  regardless  of  whether 
the  two  tracts  are  more  than  20  miles 
apart.  55-353 

A  mere  application  to  make  a  stock- 
raising  homestead  works  no  severance  of 
the  mineral  from  the  surface  estate,  and 
upon  the  rejection  of  the  application  an 
intervening  mining  claim  attaches  to  the 
surface  as  well  as  to  the  minerals.      55-605 

The  rule  that  an  application  to  make 
entry  of  land  subject  thereto  by  a  qualified 
applicant  is  equivalent  to  an  entry  so  far 
as  the  applicant  is  concerned,  and  while 
pending  reserves  the  land  from  other  dis- 
position, cannot  be  invoked  by  a  subsequent 
applicant  to  defeat  a  claim  initiated  before 
the  prior  application  was  rejected,  as  the 
rule  is  but  an  application  of  the  doctrine  of 
relation,  which  cannot  be  invoked  by  one 
not  in  privity  with  the  first  applicant. 

55-605 

Where  in  a  contest  brought  by  a  mineral 
claimant  against  two  stock-raising  entries 
based  only  upon  priority  of  right,  the  evi- 
dence fails  to  show  the  character  of  any 
mineralized  vein,  on  what  claim  or  claims 
the  mineral  was  found,  or  with  what  entry 
the  mining  claims  are  in  conflict,  the  evi- 
dence is  insufficient  to  warrant  cancellation 
of  the  entries  and  warrants  dismissal  of 
the  contest.  56-22 

Successful  mineral  contestant  cannot  ex- 
ercise a  preference  right  of  entry  under  the 
stock-raising  homestead  law  and  at  the 
same  time  assert  that  he  has  a  right  to  the 
land  by  virtue  of  prior  mining  locations. 
Upon  the  filing  of  his  application  to  make 
stock-raising  homestead  entry,  such  filing 
will  be  held  to  have  the  legal  effect  of  an 
abandonment  of  his  asserted  mining 
claims.  56-23 

Where  an  adverse  claimant  pursuant  to 
departmental  decision  relinquished  a  sub- 
division of  his  stock-raising  entry  embrac- 
ing the  claim  in  controversy,  the  refusal 
of  the  Department  to  accept  the  relinquish- 
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ment  does  not  preclude  the  adverse  claim- 
ant from  asserting  rights  as  a  relocator 
of  the  claim  under  the  mining  law.     56-35 

Where  a  person  filed  his  homestead  ap- 
plication prior  to  Jan.  1,  1935,  for  land 
which  was  included  in  a  petition  for  stock- 
driveway  withdrawal  and  the  homestead 
application  was  not  allowed  until  after 
Jan.  1,  1935,  when  the  petition  for  with- 
drawal was  finally  denied,  the  entryman  is 
not  entitled  to  invoke  the  benefits  of  the 
act  of  Aug.  27,  1935  (45  Stat.  909).  If  a 
person  filed  a  homestead  application  prior 
to  Jan.  1,  1935,  which  was  not  allowed  until 
after  that  date  but  could  have  been  allowed 
when  filed,  he  is  entitled  to  make  final 
proof  under  the  act  of  Aug.  27,  1935,  hav- 
ing the  other  necessary  qualifications. 

56-134 

Settler  rights  to  make  entry  not  preju- 
diced by  misdescription  of  tracts,  relin- 
quishments by  entrymen  filing  in  the  wrong 
land  district,  or  erroneous  cancellations  by 
the  General  Land  Office  due  to  confusion 
and  uncertainty  as  to  the  boundary  between 
Colorado  and  New  Mexico.  Where  claim- 
ant has  a  valid  settlement  claim  and  a 
right  to  reinstatement  and  amendment  of 
his  entry  prior  to  withdrawal  of  the  land, 
such  rights  are  not  barred  for  the  reason 
that  he  filed  an  application  for  second  en- 
try subsequent  to  a  withdrawal  of  the  land, 
as  there  was  no  occasion  for  an  application 
for  second  entry.  56-223 

Where  rights  of  claimant  were  initiated 
by  his  settlement  and  such  settlement  was 
maintained  until  the  withdrawal  of 
Nov.  26,  1934,  the  claimant  has  a  valid  ex- 
isting right  excepted  from  the  force  of  the 
withdrawal  and  the  subsequent  establish- 
ment of  a  grazing  district  embracing  the 
land,  and  the  claimant,  though  somewhat 
tardy  in  asserting  his  rights,  in  the  absence 
of  an  adverse  claim,  may  be  allowed  to 
change  his  application  for  the  land  settled 
upon  and  other  land  under  the  stock-rais- 
ing homestead  law,  which  is  unallowable, 
to  one  under  section  2289,  Revised  Statutes, 
for  the  land  actually  settled  upon.      56-223 

The  rights  initiated  by  a  stock-raising 
homestead  application  for  undesignated 
lands,  being  only  future  rights  contingent 
in  part  upon  designation  are  not  present 
rights  within  the  meaning  of  the  term 
"existing  valid  rights"  in  the  saving  clause 


of  the  withdrawal  order  of  Nov.  26,  1934, 
and  cannot  prevent  such  withdrawal  from 
attaching  to  the  lands  sought  if  they  be  un- 
designated at  the  date  of  the  order. 

56-282 

A  stock-raising  homestead  application 
to  enter  undesignated  lands  initiates  in  the 
applicant  no  present  rights  against  the 
Government  but  only  a  prospect  of  future 
rights  of  uncertain  existence  and  remains 
incomplete  until  susceptible  of  allowance. 

56-295 

Both  the  terms  of  the  stock-raising  home- 
stead act  and  its  legislative  history  mani- 
fest the  intent  of  the  Congress  to  prevent 
accrual  of  any  present  right  or  equity 
against  the  Government  before  the  hap- 
pening of  the  specified  contingency  of  des- 
ignation and  to  warn  applicants  against 
acts  of  settlement  in  advance  thereof. 

56-295 

Evidence  held  sufficient  to  show  that 
homestead  entryman  at  the  date  of  his 
application  to  make  entry  was  the  pro- 
prietor of  more  than  160  acres  of  land  and, 
therefore,  not  qualified  to  make  entry. 

56-320 

Evidence  held  sufficient  to  show  that 
homestead  entryman  did  not  maintain  a 
home  on  his  entry  to  the  exclusion  of  a 
home  elsewhere.  An  entryman  is  not  en- 
titled under  the  act  of  Aug.  22,  1914  (38 
Stat.  704) ,  to  a  change  of  residence  require- 
ments from  seven  months  each  year  for 
three  years  to  five  months  each  year  for 
five  years,  where  subsequent  to  his  appli- 
cation for  such  change  he  resided  during 
the  statutory  life  of  the  entry  on  adjoin- 
ing land  having  about  the  same  altitude 
and  climatic  conditions.  56-320 

Failure  of  a  lessee  of  a  stock-raising 
homestead  entry,  who  obtained  his  lease 
after  the  issuance  of  final  certificate  and 
recorded  the  same,  to  file  notice  of  his 
lease  in  accordance  with  Rule  98  of  Prac- 
tice does  not  by  reason  of  such  failure 
cause  him  to  lose  his  rights  in  the  land  by 
the  acceptance  of  a  relinquishment  by  the 
entryman  and  cancellation  of  the  entry,  as 
the  entryman  had  no  right  to  relinquish 
the  entry  without  the  assent  of  the  lessee. 

56-343 

Holder  of  recorded  lease  of  a  stock- 
raising  homestead  entry,  if  he  files  notice 
of  his  lease  in  the  local  office,  is  entitled 
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under  Rule  98  of  Practice  to  notice  of  any 
contest  or  other  proceeding  affecting  the 
land,  and  his  assent  is  necessary  to  the 
acceptance  of  a  relinquishment  of  the 
entry.  56-343 

Relinquishment  of  entry  subsequent  to 
final  certificate  should  be  accompanied  by 
a  certificate  of  nonalienation  from  the  reg- 
ister of  deeds  of  the  county  wherein  the 
land  lies.  56-343 

A  stock-raising  homestead  application 
filed  prior  to  the  withdrawal  order  of 
Nov.  26,  1934,  for  lands  on  that  date  re- 
maining undesignated  cannot  prevent  said 
withdrawal  from  attaching  to  the  lands 
sought,  such  application  being  incomplete 
and  having  initiated  only  rights  in  futuro 
contingent  upon  events  not  certain  to  oc- 
cur, not  rights  in  esse  within  the  meaning 
of  the  term  "existing  valid  rights"  in  the 
saving  clause   of   the   withdrawal   order. 

56-347 

A  stock-raising  homestead  application 
to  enter  undesignated  lands  initiates  in  the 
applicant  no  present  rights  but  only  a 
prospect  of  future  rights  of  uncertain 
existence  and  remains  incomplete  until  sus- 
ceptible of  allowance.  56-347 

Acts  of  settlement  in  advance  of  desig- 
nation are  at  the  peril  of  the  applicant 
and  create  as  against  the  owner,  the  Gov- 
ernment, no  rights  or  equities  susceptible 
of  maturing  into  stock-raising  homesteads. 

56-347 

Both  the  terms  of  the  Stock-Raising 
Homestead  Act  (act  of  Dec.  29,  1916,  as 
amended  (39  Stat.  862) )  and  its  legislative 
history  show  the  intent  of  Congress  to 
condition  accrual  of  all  rights  and  equities 
upon  specified  contingencies  in  order  to 
protect   both  applicant  and   Government. 

56-347 

Designation  of  lands  as  stock  raising  is 
entirely  discretionary  with  the  Secretary 
of  the  Interior,  who  in  forming  his  judg- 
ment considers  cumulative  findings  by  gov- 
ernmental, scientific  services  resulting 
from  continued  scientific  examination  and 
study  of  the  lands.  Neither  designation 
nor  special  investigation  of  a  particular 
tract  is  a  matter  of  right  in  an  applicant. 

56-347 

The  Taylor  Grazing  Act  in  effect  repeals 
the  stock-raising  homestead  law  but,  in 
abandoning    old    land    policies   for    new, 


does  no  prejudice  to  the  rights  of  any  stock- 
raising  homestead  applicant,  no  citizen 
having  any  vested  interest  in  a  statute  or 
a  governmental  policy.  56-347 

Under  sections  1,  2,  and  8  of  the  act, 
an  application  for  original  entry  is  sus- 
ceptible of  allowance  only  upon  the  hap- 
pening of  both  of  two  contingencies,  des- 
ignation of  the  land  and  nonuser  of  the 
preferential  right  accorded  to  applicants 
for  additional  entry,  and  only  upon  such 
occurrence  initiates  in  the  applicant 
rights  in  esse,  viz,  1.  an  immediate,  pres- 
ent, procedural  right  of  priority  as  against 
third  parties.;  and  2.  an  immediate,  pres- 
ent, substantive  right  of  occupancy  of  the 
land  as  against  the  Government.     56-347 

The  Department  is  without  jurisdiction 
to  designate  as  of  stock-raising  character 
land  withdrawn  from  entry  by  competent 
authority.  A  single  failure  to  observe  the 
rule  neither  changes  nor  vitiates   it. 

56-348 

In  determining  the  acreage  owned  by  an 
owner  of  an  undivided  interest  in  common 
for  the  purpose  of  ascertaining  whether  he 
was  disqualified  to  make  homestead  entry 
because  of  his  ownership  of  more  than  160 
acres  in  violation  of  the  act  of  Mar.  3, 
1891  (26  Stat.  1095,  1098,  Rev.  Stat.  sec. 
2289,  43  U.S.C.  sec.  161),  he  should  be 
credited  with  the  number  of  acres  propor- 
tionate to  his  undivided  interest  since  it 
will  be  presumed  that  upon  partition  he 
would  be  entitled  to  that  number  of  acres. 

57-169 

Neither  the  entryman's  good  faith  nor 
the  fact  that  the  Department  might  have 
been  aware  of  his  other  landholdings  at 
the  time  he  made  his  homestead  entry  are 
material  on  the  issue  whether  he  was  dis- 
qualified by  virtue  of  ownership  of  more 
than  160  acres  of  land  in  violation  of  the 
act  of  Mar.  3,  1891  (26  Stat.  1095,  1098, 
Rev.  Stat.  2289,  43  U.S.C.  161).  57-169 

Where  a  homestead  entryman  was 
legally  disqualified  from  acquiring  any 
right  under  the  homestead  law,  he  could 
not,  upon  removal  of  his  disqualifications, 
acquire  an  interest  in  lands  which  had,  in 
the  interim,  been  withdrawn  from  entry 
by  a  withdrawal  order.  57-169 

Where  an  entryman,  at  the  time  of  mak- 
ing a  second  stock-raising  homestead  entry, 
is  disqualified  by  ownership  of  more  than 
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160  acres  of  land  in  violation  of  the  act 
of  Mar.  3,  1891  (26  Stat.  1095)  his  dis- 
qualification is  not  removed  by  later  dis- 
posal of  his  land  holdings.  57-169 

Where  an  entryman  makes  a  second 
stock-raising  entry,  his  qualifications  must 
be  determined,  not  as  of  the  date  when  he 
made  his  first  entry,  but  as  of  the  date  of 
his  second  entry,  and  it  is  therefore  no 
defense  to  contest  proceedings,  instituted 
on  the  ground  that  he  was  disqualified  by 
ownership  of  more  than  160  acres  of  land 
in  violation  of  the  act  of  Mar.  3,  1891  (26 
Stat.  1095,  1098,  Rev.  Stat.  sec.  2289,  43 
U.S.C.  161) ,  that  he  was  not  so  disqualified 
at  the  time  he  made  his  first  entry. 

57-169 

If  an  entryman  in  his  answer  to  charges 
admits  all  that  is  essential  to  show  that 
his  entry  is  invalid  and  fails  to  show  that 
the  charges  are  immaterial,  there  is  no 
issue  of  fact  that  requires  a  hearing. 

57-170 

Since  the  homestead  law  contemplates 
that  the  entryman  establish  his  home  on 
the  entry,  his  mere  personal  presence 
thereon  is  not  alone  sufficient  to  comply 
with  the  homestead  law  when  he  main- 
tains a  family  home  elsewhere.        57-183 

The  purpose  of  43  CFR  166.38,  requiring 
an  entryman  to  file  notice  at  the  local  land 
office  of  the  time  he  departs  from  and 
returns  to  his  entry,  is  to  assist  the  Gen- 
eral Land  Office  in  supervising  pending 
homestead  entries.  Failure  to  file  such 
notice  on  taking  leave  of  absence  may  im- 
pose a  heavier  burden  on  the  entryman  in 
making  a  convincing  showing  as  to  his 
residence,  but  it  will  not,  in  the  ordinary 
case,  forfeit  his  privilege  of  taking  proper 
leaves  of  absence.  57-185 

Where  a  homestead  entryman's  final 
proof  is  ambiguous  so  that  it  is  not  clear 
whether  or  not  he  had  complied  with  the 
homestead  law,  and  where  he  may  have, 
in  fact,  fully  complied,  he  will  be  given  an 
opportunity  to  make  a  proper  showing  as 
to  whether  he  actually  had  complied. 

57-185 

An  entryman  is  under  no  obligation  to 
establish  residence  until  6  months  after 
the  date  his  entry  is  allowed.  Hence, 
where  an  entryman  established  residence 
in  Aug.  1932,  but  his  entry  was  not  allowed 
until  May  1933,  his  residence  may  properly 


be  counted  from  the  allowance  of  his  entry 
and  he  need  not  be  charged  with  any  ab- 
sences between  Aug.  1932  and  May  1933. 

57-186 

An  entryman  must  establish  and  main- 
tain his  home  on  his  entry  to  the  exclusion 
of  a  home  elsewhere  in  order  to  comply 
with  the  homestead  law.  57-186 

An  entryman  who  has  served  between 
90  days  and  7  months  in  the  Federal  mili- 
tary forces  in  connection  with  World  War 
I  is  entitled  to  a  residence  credit  by  deduct- 
ing the  period  of  his  Federal  service  from 
the  third  residence  year.  57-186 

A  stock-raising  homestead  application  to 
enter  undesignated  lands,  filed  as  an 
amendment  of  an  earlier  application  and 
including  other  lands,  is  a  substitute  for, 
rather  than  an  amendment  of  the  earlier 
one,  and,  upon  designation,  the  applicant's 
rights  relate  back  to  the  later  application 
and  not  to  the  earlier  one.  57-283 

Since  the  necessary  consequence  of 
granting  the  applications  would  be  to  grant 
the  applicants  the  power  substantially  to 
deprive  the  mortgagee  of  the  use  of  prop- 
erty which  a  court  of  competent  jurisdic- 
tion has  decreed  now  belongs  to  the  mort- 
gagee, the  Department  should  exercise  its 
undoubted  power  to  refuse  to  allow  the 
bounty  of  the  public  land  laws  to  be  used 
for  inequitable  ends.  Following  Williams 
v.  United  States,  138  U.S.  514,  524  (1891)  ; 
Northern  Pacific  Ry.  Co.  v.  McGomas,  250 
U.S.  387,  393  (1919)  ;  Payne  v.  U.S.  ex  rel. 
Olson,  269  Fed.  198,  50  App.  D.C.  119 
(1920).  57-339 

The  law  of  New  Mexico  (N.  Mex.  Stat. 
Ann.  (1929)  sees.  111-107  and  151-156) 
permits  the  mortgage  of  a  valid  interest  in 
the  improvements,  water  rights  and  other 
rights  on  public  lands  even  though  such 
improvements  or  rights  may  be  attached  or 
appurtenant  to  the  land.  But  apart  from 
this,  principles  of  comity  and  estoppel  are 
persuasive  that  this  Department  should  not 
permit  to  be  brought  into  question  before  it 
in  this  proceeding,  a  determination  by  a 
Federal  court  which  has  resolved  the  valid- 
ity of  the  mortgages  in  favor  of  the  mort- 
gagee, where  the  mortgagors  and  the 
mortgagee  were  parties  to  the  suit.  Sec- 
tion 2296,  Revised  Statutes,  act  of  Apr. 
28,  1922  (42  Stat.  502,  43  U.S.C.  sec.  175), 
exempting  homestead  land  from  liability 


STOCK-RAISING    HOMESTEADS,    I 


441 


for  the  satisfaction  of  a  debt  contracted 
prior  to  the  issuance  of  a  patent  therefor, 
is  not  applicable  to  mortgages.  Ruddy  v. 
Rossi,  248  U.S.  104  (1918)  is  not  to  the 
contrary.  The  mortgages  here  involved 
did  not  cover  the  lands.  The  question  as 
to  whether  section  2296,  supra,  renders  in- 
valid the  mortgages  on  the  improvements 
and  grazing  and  water  rights  has  simi- 
larly been  determined  by  the  decree  of  the 
court.  57-339 

When  applicants  have  been  deprived  of 
all  the  improvements  and  rights,  without 
which  the  land  cannot  be  put  to  any  use  as 
a  home  for  stock-raising  purposes  before 
application  for  entry,  it  cannot  reasonably 
be  said  that  the  applications  are  "honestly 
and  in  good  faith  made  for  the  purpose  of 
actual  settlement,  use,  and  improvement 
by  the  applicant,  *  *  *  in  good  faith  to 
obtain  a  home  *  *  *."  57-339 

When  settlers  who  file  applications  for 
stock-raising  homestead  entries  have  pre- 
viously mortgaged  their  entire  interest  in 
every  improvement  on  the  land,  together 
with  all  feed,  range,  pasturage,  and  water 
rights,  have  defaulted  on  the  mortgages 
and  suffered  foreclosure  and  rendition  of 
deficiency  judgments  against  them  and 
have  permitted  the  time  for  redemption  to 
expire,  they  have  stripped  themselves  of 
all  the  essentials  of  settlement  and  stock- 
raising  so  that  they  have  in  effect,  aban- 
doned their  right  to  make  stock-raising 
homestead  entries.  57-339 

Even  if  the  applications  here  involved 
were  not  rejected  in  their  entirety,  they 
still  could  not  be  allowed  under  the  stock- 
raising  homestead  law  since  the  lands  ap- 
plied for  were  not  designated  under  that 
act  prior  to  the  Executive  order  of  with- 
drawal of  Nov.  26,  1934.  At  most,  if  lands 
are  subject  to  designation  under  the  en- 
larged homestead  act,  the  applicants  are 
entitled  to  320  acres  under  each  applica- 
tion, and,  if  not,  then  to  only  160-acre 
entries.  57-340 

The  issue  as  to  what  rights  may  have 
been  acquired  under  a  tax  sale  certificate 
issued  during  the  existence  of  the  mort- 
gage for  taxes  due  prior  to  the  foreclosure, 
which  certificate  was  obtained  by  the  son 
of  a  mortgagor  after  foreclosure  but  prior 
to  the  expiration  of  the  period  of  redemp- 
tion, is  not  a  question  for  determination 
G56477— 63     vol.   52 30 


by  this  Department  since  the  son  is  not  a 
party  to,  and  a  determination  of  his  rights 
has  no  place  in,  a  proceeding  on  an  appli- 
cation by  the  mortgagors  for  stock-raising 
homestead  entries.  57-340 

After  rejection  of  his  proof  for  insuffi- 
ciency of  permanent  improvements,  entry- 
man,  alleging  financial  embarrassment,  ap- 
plied to  amend  his  stock-raising  entry  to 
comprise  the  same  tracts  in  an  enlarged 
homestead  entry  and  an  additional  stock- 
raising  entry  in  order  to  obtain  final  certif- 
icate to  all  the  desired  tracts  without  sup- 
plying the  deficiency  in  improvements  re- 
quired for  the  original  entry.  Held,  that 
the  Secretary's  supervisory  power  does  not 
authorize  him  to  abrogate  a  provision  of 
the  stock-raising  act  for  the  convenience  of 
an  entryman ;  that  this  entryman  was  not 
entitled  to  the  statutory  relief  of  amend- 
ment prescribed  by  Rev.  Stat.  sec.  2372,  as 
amended  by  the  act  of  Feb.  24,  1909,  hav- 
ing made  no  mistake  in  the  designation  of 
the  tracts  entered  ;  that  he  was  not  entitled 
to  the  equitable  relief  permissible  under 
the  supervisory  authority  of  the  Secretary 
and  the  regulations  of  Apr.  22, 1909,  to  pre- 
vent unmerited  loss  or  hardship  arising 
through  ignorance,  misinformation  or  un- 
sound advice  as  to  the  lands  entered,  his 
debts  not  constituting  any  such  equitable 
ground  for  amendment ;  and  that  his  defi- 
ciency in  improvements  was  greater  than 
had  been  calculated,  a  well  having  water 
but  no  equipment  to  make  it  available  being 
considered  a  dry  well  and  therefore  not  a 
permanent  improvement.  57-449 

Where  an  entryman  submits  final  proof 
which  is  clearly  insufficient  on  its  face, 
there  is  no  occasion  for  further  proceed- 
ings. In  some  instances  the  entryman 
may  be  allowed  an  opportunity  to  make  a 
further  showing  but  adverse  proceedings 
against  the  entry  by  the  Government  are 
not  warranted.  58-574 

A  World  War  I  veteran  cannot  claim  the 
benefits  of  the  act  of  Aug.  27, 1935  (49  Stat. 
909  ;  43  U.S.C.  256b) ,  if  he  incurred  his  dis- 
ability after  the  life  of  his  homestead  entry 
had  terminated.  59-485 

Reinstatement  of  an  entry  is  not  granted 
in  a  case  in  which  an  entryman  is  not 
helped  by  the  veterans'  legislation  and  does 
not  derive  any  support  from  the  general 
statute  concerning  equitable  adjudication 
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(act  of  Sept.  20,  1922,  42  Stat.  857;  43 
U.S.C.  1161) ,  for  the  reason  that  the  life  of 
an  entry,  which  is  fixed  by  statute,  may  not 
be  extended.  59-485 

The  benefits  of  the  Soldiers'  and  Sailors' 
Civil  Relief  Act  of  1940  (54  Stat.  1178, 
1187;  50  U.S.C,  App.  (1946  ed.)  561)  — 
the  nonforfeiture  clause  ( section  501 )  ;  the 
provision  granting  credit  towards  resi- 
dence (section  502)  ;  and  the  provision  per- 
mitting final  proof  without  further  resi- 
dence (section  503(2) ) — are  not  available 
to  a  person  whose  entry  was  canceled  prior 
to  the  enactment  of  the  Soldiers'  and  Sail- 
ors' Civil  Relief  Act  of  Oct.  17,  1940. 

59^85 

Under  the  act  of  Feb.  25,  1919  (40  Stat. 
1161;  43  U.S.C.  272a),  the  time  of  military 
service  during  World  War  I  is  deducted 
from  the  time  otherwise  required  to  per- 
fect title,  but  residence  of  at  least  7  months 
during  a  particular  year  (i.e.,  a  consecu- 
tive period  of  12  months)  must  be  shown 
before  patent  can  issue.  59-485 

Oil  and  gas  deposits  are  "minerals" 
within  the  meaning  of  the  Stock-Raising 
Homestead  Act,  which  reserves  to  the 
United  States  the  minerals  in  lands  pat- 
ented thereunder.  60-167 

A  contention  by  an  entryman  that  he 
failed  in  a  former  proceeding  under  the 
homstead  laws  adequately  to  present  avail- 
able evidence  on  the  subject  of  residence 
does  not  constitute  a  proper  basis  for  the 
reinstatement  of  an  entry  which  was  can- 
celed after  full  consideration  and  an  ob- 
servance of  all  the  procedural  steps  that 
have  been  prescribed  for  the  purpose  of  in- 
suring fair  treatment  to  those  who  seek  to 
acquire  public  lands  under  the  homestead 
laws.  60-226 

II.  ADDITIONAL  ENTRY 

An  entrywoman  who,  after  her  marriage, 
made  her  home  upon  her  husband's  entry 
as  authorized  by  the  homestead  law,  con- 
tinues to  own  and  reside  upon  her  original 
entry  within  the  meaning  of  section  5  of  the 
stock-raising  homestead  act,  and  is  entitled 
to  make  an  additional  entry  thereunder  of 
land  within  20  miles  of  her  original  entry. 

52^24 

A  regulation  to  the  effect  that  one  who 
had  made  a  stock-raising  homestead  entry, 


whether  original  or  additional,  is  not  quali- 
fied to  make  an  additional  entry  under 
secion  3  of  the  stock-raising  homestead 
act,  even  though  he  had  not  obtained  the 
maximum  acreage  allowed  by  the  stock- 
raising  homestead  law,  is  not  authorized 
by  that  act  and  will  no  longer  be  applied. 

53-180 

To  perfect  title  to  an  additional  entry 
made  under  section  4  of  the  stock-raising 
homestead  act  based  on  a  commuted  origi- 
nal entry  the  entryman  must  show  compli- 
ance with  the  law  as  to  residence  for  a 
period  of  three  years  either  on  the  per- 
fected original  entry,  if  ownership  thereof 
be  continued  during  that  time  or  partly  on 
the  original  and  partly  on  the  additional 
entry.  53-274 

One  who  perfects  a  forest  homestead 
under  the  act  of  June  11,  1906  (34  Stat. 
233)  for  less  than  the  allowed  acreage, 
is  not  thereby  disqualified  from  later  mak- 
ing a  stock-raising  homstead  entry  of  addi- 
tional lands  to  the  aggregate  permitted, 
and  such  later  entry  should  be  considered 
and  treated  as  an  original  and  not  an 
additional  entry,  and  accordingly  not  sub- 
ject to  the  conditions  and  limitations  of 
an  additional  entry.  54-463 

Where,  following  approval  and  accept- 
ance by  the  Department  of  final  proof  sub- 
mitted by  an  entryman  under  section  5 
of  the  enlarged  homestead  act,  the  entry- 
man  applies  to  make  additional  homestead 
entry  under  section  6  of  the  stock-raising 
homestead  act,  it  is  within  the  province 
of  the  Department  to  inquire  into,  and  the 
entryman  may  be  required  to  show,  all 
the  facts  and  circumstances  relating  to 
the  character  and  extent  of  his  residence 
upon  the  land  embraced  in  the  original 
entry,  for  the  purpose  of  determining 
whether  he  was  residing  upon  such  land 
in  good  faith  at  the  time  of  application 
for  the  additional  entry,  this  being  con- 
templated by  section  5  of  the  stock-raising 
act.  55-576 

III.  LANDS  SUBJECT  TO 

Lands  within  a  petroleum  reserve  are 
not  subject  to  entry  under  the  stock-raising 
homestead  act.  52-517 

Lands  in  oil  and  gas  permits  or  applica- 
tions for  permits  are  subject  to  entry  under 
both  the  enlarged  and  stock-raising  home- 
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stead  laws  in  the  absence  of  valid  objec- 
tions by  the  mineral  claimant  and  upon 
compliance  with  the  governing  regulations. 

52-620 

Lands  not  in  a  producing  field  or  under 
lease,  but  within  an  oil  and  gas  with- 
drawal or  reservation  may  be  entered 
under  the  enlarged  homestead  act,  but  not 
under  the  stock-raising  homestead  act. 

52-621 

A  valid  mining  claim  to  which  the  owner 
has  a  vested  right  of  exclusive  possession 
under  the  mining  law  is  not  subject  to 
entry  under  the  stock-raising  homestead 
act.  53-382 

Applications  and  proofs  of  a  homestead 
entryman  are  ex  parte,  not  adversary,  and 
if  he  misrepresents  the  facts  which  it  is  his 
duty  to  disclose  and  obtains  a  patent  based 
thereon,  when  there  was  a  pre-existing 
valid  mining  location  on  the  ground,  he 
may  be  declared  a  trustee  for  the  benefit 
of  the  locator  at  the  suit  of  the  latter. 

54^7 

The  essential  prerequisites  to  the  allow- 
ance of  a  stock-raising  homestead  entry 
are  that  the  tracts  applied  for  be  unap- 
propriated, unreserved  public  land,  desig- 
nated as  stock-raising  land,  and  supported 
by  an  affidavit  to  the  effect  that  no  part 
of  the  land  is  claimed,  occupied,  or  being 
worked  under  the  mining  laws.         54-47 

Lands  abutting  on  a  stream  the  entire 
flow  of  which  is  insufficient  to  supply  the 
priorities  for  irrigation  already  established 
and  which  are  not  therefore  susceptible  to 
irrigation  may  be  designated  under  the 
stock-raising  homestead  act,  if  otherwise 
of  the  character  contemplated  by  the  act. 

54-83 

An  agricultural  application  for  a  frac- 
tional part  of  a  legal  subdivision  of  land 
classified  as  agricultural  will  not  be  al- 
lowed where  the  remaining  part  is  covered 
by  a  surveyed  mining  claim  for  which  no 
application  for  patent  has  been  filed,  un- 
less the  agricultural  applicant  submits  a 
satisfactory  affidavit,  corroborated  by  two 
witnesses,  showing  that  the  land  within 
the  mining  location  is  in  fact  mineral  in 
character,  or  following  an  adjudication 
that  the  mining  claim  was  valid  from  the 
evidence  adduced  in  a  contest  proceeding 
between    the    agricultural    and    mineral 


claimant,  as  prescribed  in  sections  101, 
105-108,  of  the  General  Mining  Regula- 
tions. 54-228 

Instructions  of  July  11,  1933,  stock- 
raising  homestead  entries  in  geologic 
structures  of  producing  oil  or  gas  fields. 
(Cir.  No.  1304).  54-242 

The  right  conferred  upon  an  applicant 
by  section  2  of  the  stock-raising  homestead 
act,  and  that  created  by  section  8  thereof, 
are  not  vested  rights,  but  are  mere  prefer- 
ence rights,  not  attaching  to  the  land 
unless  and  until  it  is  designated  as  subject 
to  said  act.  There  can  be  no  appropriation 
of  the  land,  therefore,  under  either  section 
of  the  law,  prior  to  such  designation.  Ac- 
cordingly, the  Department  of  the  Interior, 
in  the  face  of  the  withdrawal  of  the  land 
by  the  President's  order  of  Nov.  26,  1934, 
is  without  jurisdiction  to  designate  it  as 
subject  to  entry  under  said  stock-raising 
homestead  act.  55-448 

Government  maintenance  in  every  land 
district  of  public  records  of  material  facts 
as  to  the  status  of  public  lands  constitutes 
notice  of  their  content.  Held,  That  one 
buying  a  relinquishment  of  a  stock-raising 
homestead  entry  is  chargeable  with  knowl- 
edge of  the  status  of  the  lands  and  of  the 
law  as  to  relinquishment  and  is  not  en- 
titled to  equitable  consideration  of  a  re- 
jected application  on  the  plea  of  ignorance 
and  lack  of  notice.  56-281 

Lands  withdrawn  by  competent  author- 
ity from  settlement  or  entry  are  not  open 
to  either.  Held,  That  a  stock-raising 
homestead  application  for  such  lands  filed 
subsequent  to  the  withdrawal  order  of 
Nov.  26,  1934,  issued  in  aid  of  the  Taylor 
Grazing  Act,  may  be  rejected  without  ac- 
tion on  the  accompanying  petition  for  des- 
ignation. 56-295 

Under  section  2  of  the  act  of  Dec.  29, 
1916  (39  Stat.  862),  as  amended,  the  stock- 
raising  homestead  act,  acts  of  settlement 
performed  on  lands  undesignated  as  stock 
raising  do  not  initiate  in  anyone  any  right 
to  a  stock-raising  homestead  and  confer 
no  homestead  rights  of  any  sort  whatever 
upon  an  entryman  seeking  additional 
stock-raising  homestead  entry.  Held,  That 
where  an  entryman  desiring  additional 
stock-raising  homestead  entry  brings  his 
contest  of  an  enlarged  homestead  entry  to 
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successful  termination  on  Nov.  23,  1934, 
three  days  before  the  issuance  of  the  with- 
drawal order  of  Nov.  26,  1934,  he  acquires 
no  rights  of  any  sort  from  acts  of  settle- 
ment performed  on  said  lands  prior  to  Nov. 
23,  1934,  the  lands  not  then  having  been 
open  to  entry  or  settlement ;  and  no  rights 
from  those  acts  performed  between  Nov.  23 
and  Nov.  26,  1934,  when  the  lands  were 
open  to  entry  or  settlement,  first,  because 
as  one  already  a  stock-raising  homestead 
entryman  of  320  acres  he  is  not  qualified 
to  make  either  ordinary  or  enlarged  home- 
stead entry,  and  second,  because  the  lands 
were  not  designated  as  stock  raising  and 
the  statute  prohibits  settlement  on  undesig- 
nated lands  from  initiating  rights  to  a 
stock-raising  homestead.  56-295 

STRATEGIC  AND  CRITICAL  MATERIALS 

In  the  absence  of  a  specific  statutory 
prohibition,  there  is  no  legal  objection  to 
the  employment  of  Canadian  contractors  to 
drill  for  strategic  minerals  in  Alaska  under 
the  act  of  June  7,  1939  (53  Stat.  811,  sec. 
7,  50  U.S.C.  98f ) .  The  domestic  preference 
act  of  Mar.  3, 1933  (47  Stat.  1520,  41  U.S.C. 
10(b)),  is  not  applicable  since  the  drill- 
ing contract  is  not  a  contract  for  the  con- 
struction, alteration,  or  repair  of  a  public 
building  or  public  work.  58-124 

In  order  to  assure  the  production  of 
strategic  minerals  discovered  by  it,  the 
Bureau  of  Mines  may,  in  executing  agree- 
ments for  mineral  explorations  on  pri- 
vately owned  lands,  include  as  a  condition 
an  option  in  favor  of  the  United  States 
which  will  allow  an  authorized  agency  of 
the  Government  to  undertake  further  de- 
velopment and  production  of  the  minerals 
discovered.  58-179 

The  Surplus  Property  Act  of  1944  (58 
Stat.  765),  requires  the  Secretary  of  the 
Interior  to  participate  jointly  with  the 
Secretary  of  War  and  the  Secretary  of  the 
Navy  in  making  recommendations  to  Con- 
gress, through  the  agency  of  the  Army  and 
Navy  Munitions  Board,  respecting  the 
maximum  and  minimum  amounts  of  each 
strategic  mineral  or  metal  which  should 
be  held  in  the  stockpile  authorized  by  the 
Strategic  War  Materials  Act  (act  of  June 
7,  1939,  53  Stat.  811,  50  U.S.C.  98  et  seq.) 

58-787 


SUBMERGED  LANDS 

In  the  State  of  Iowa  a  riparian  owner 
takes  title  only  to  the  water's  edge  of 
streams  or  other  bodies  of  water,  whether 
navigable  or  nonnavigable,  and  Govern- 
ment patents  for  marginal  lands  follow  the 
State  rule  and  convey  no  land  under  a  non- 
navigable  lake.  53-429 

The  United  States  does  not  retain  the 
ownership  of  the  beds  of  streams  or  other 
bodies  of  water,  whether  navigable  or  non- 
navigable,  after  the  marginal  uplands  have 
been  disposed  of  without  reservations  or 
restrictions,  and  the  extent  of  riparian 
rights  is  governed  by  local  law.  Hardin  v. 
Jordan  (140  U.S.  371).  53-429 

In  the  case  of  navigable  waters,  the  sub- 
merged lands  do  not  belong  to  the  Federal 
Government,  having  passed  to  the  State 
upon  its  admission  to  the  Union.  In  the 
case  of  lands  bounded  by  nonnavigable 
waters,  title  to  the  submerged  lands  is  sur- 
rendered if  the  patent  for  the  marginal 
uplands  issues  without  reservation  or  re- 
striction. In  either  case,  the  effect  of  the 
grant  on  the  title  to  the  submerged  lands 
will  depend  upon  the  law  of  the  State 
where  the  lands  lie.  55-310 

In  the  State  of  Michigan,  in  the  absence 
of  words  of  reservation  or  restriction,  or 
unless  the  contrary  appears,  a  grant  of 
land  bounded  by  a  water-course  conveys 
riparian  rights,  and  the  title  of  the  ripar- 
ian owner  extends  to  the  middle  line  of 
the  lake  or  stream.  The  shore  proprietor 
takes  by  virtue  of  shore  ownership,  and 
his  interest  in  the  bed  of  the  lake  or 
stream  is  acquired  as  appurtenant  to  the 
grant,  the  extent  of  his  interest  depending 
upon  his  frontage  and  the  form,  length, 
and  breadth  of  the  body  of  water  upon 
which  his  land  abuts.  55-311 

Lands  beneath  the  waters  of  a  nonnavi- 
gable lake  which  is  surrounded  by  tracts 
which  have  been  patented  by  the  Govern- 
ment are  not  subject  to  oil  and  gas  pros- 
pecting under  the  terms  of  the  Mineral 
Leasing  Act  of  Feb.  25,  1920.  55-311 

The  implied  authority  of  the  executive 
branch  of  the  Government  to  take  protec- 
tive measures  where  lands  of  the  United 
States  are  found  to  contain  oil  or  gas 
which  is  being  drained  by  adjoining  land- 
owners, and  where  such  lands  are  not  sub- 
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ject  to  the  Mineral  Leasing  Act,  is  appli- 
cable to  the  submerged  coastal  lands. 

60-201 

The  President  could  by  Executive  order 
set  the  submerged  coastal  areas,  or  any 
portion  of  them,  apart  as  naval  petroleum 
reserves.  The  Secretary  of  the  Navy  could 
then  administer  them  for  the  production 
of  oil  and  gas  pursuant  to  existing  legis- 
lation on  naval  petroleum  reserves. 

60-202 

The  statutory  power  of  the  Attorney 
General  to  conduct  litigation  on  behalf  of 
the  United  States  is  broad  enough  to  per- 
mit him  to  negotiate  an  operating  stipula- 
tion with  California  effective  when  the 
current  one  expires  on  Sept.  29,  1948,  and 
similar  stipulations  with  Louisiana  and 
Texas  as  an  incident  of  litigation  which 
the  Attorney  General  is  expected  to  com- 
mence. In  the  absence  of  such  stipula- 
tions, the  Attorney  General  may  seek 
injunctions  and  the  appointment  of  re- 
ceivers to  manage  the  properties  involved 
in  the  litigation.  60-202 

Submerged  coastal  lands  cannot  be  se- 
lected under  public-land  scrip.  60-491 

The  term  "public  lands,"  when  used  in 
Federal  provisions  of  law  relating  to  the 
disposition  of  land,  does  not  include  sub- 
merged coastal  lands.  60-491 

SUBSISTENCE  HOMESTEADS 

The  Federal  Subsistence  Homesteads 
Corporation  is  a  Delaware  corporation, 
organized  pursuant  to  an  order  of  the 
Secretary  of  the  Interior  for  the  purpose 
of  carrying  out  the  powers  vested  in  the 
President  of  the  United  States  and  "such 
agencies  as  he  may  establish",  by  section 
208  of  the  National  Industrial  Recovery 
Act  (48  Stat.  195),  the  Secretary  being 
made  sole  stockholder  of  the  corporation. 

54-390 

The  Federal  Subsistence  Homesteads 
Corporation  may  take  as  security  for  a 
loan  any  quantity  of  the  stock  of  a  cor- 
poration formed  by  prospective  homestead- 
ers, and  also  the  right  to  vote  such  stock, 
without  causing  the  borrower  to  become  a 
Federal  instrumentality.  54-390 

The  right  of  the  pledgee  to  vote  pledged 
stock  is  not  incompatible  with  the  relation 
of  debtor  and  creditor,  such  right  being  an 
essential    element    of   the    value    of    the 


pledge  as  collateral  and  recognized  by  the 
courts  as  a  proper  part  of  a  credit  trans- 
action. 54-390 

The  transactions  provided  for  by  the 
terms  of  the  authority  granted  the  Federal 
Subsistence  Homesteads  Corporation  are 
bona  fide  loans,  and  any  such  loan  as  is 
proposed  would  be  an  "expenditure  of 
appropriated  funds."  54-390 

Federal  subsistence  homesteads  are 
financed  under  authority  of  section  208  of 
Title  II  of  the  National  Industrial  Recov- 
ery Act,  and  Federal  Subsistence  Home- 
steads Corporation,  organized  under  the 
laws  of  the  State  of  Delaware,  is  the 
agency  established  to  carry  out  the  pur- 
poses of  the  act,  under  an  authorized  pro- 
cedure, and  is  wholly  financed  and 
controlled  by  the  United  States  Govern- 
ment. 54-498 

A  purchase  of  land  by  the  United  States 
with  a  view  to  immediate  resale  as  home- 
steads is  not  comprehended  within  the  pur- 
poses enumerated  in  Article  I,  section  8, 
clause  17  of  the  Federal  Constitution  or 
the  purposes  contemplated  by  the  general 
cession  and  consent  statutes  which  exist 
in  most  of  the  States.  54-499 

A  subsistence  homestead  does  not  be- 
come taxable  by  the  State  until  the  home- 
steader shall  have  become  entitled  to  a 
deed  under  the  provisions  of  his  contract 
with  Federal  Subsistence  Homesteads  Cor- 
poration. 54-499 

Delaware  may  tax  Federal  Subsistence 
Homesteads  Corporation  for  the  privilege 
of  existence  as  a  Delaware  corporation, 
but  no  other  franchise,  license,  occupation, 
income,  or  excise  tax  may  be  imposed  by 
Delaware  or  any  other  State,  nor  may  the 
right  of  the  corporation  to  enter  into  any 
State  and  conduct  its  operations  there  be 
qualified  or  restricted.  54-499 

In  analogy  to  the  exemption  of  private 
corporations  engaged  in  interstate  com- 
merce from  the  operation  of  State  statutes 
requiring  that  foreign  corporations  regis- 
ter and  qualify  to  do  business,  a  similar 
exemption  is  warranted  on  behalf  of  a 
corporate  instrumentality  of  the  United 
States  having  as  its  sole  business  the 
execution  of  an  enactment  of  Congress. 

54-499 

The  acquisition  and  temporary  holding  of 

title  by  Federal  Subsistence  Homesteads 
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Corporation,  followed  by  resale  to  home- 
steaders, is  substantially  a  security  device 
adopted  as  a  convenient  alternative  for  the 
usual  purchase  money  and  construction 
loan  secured  by  mortgage  on  premises  ac- 
quired directly  by  a  prospective  home 
owner.  54-499 

The  interest  of  a  purchaser  of  land  from 
the  United  States  becomes  taxable  by  the 
State  when  the  purchaser  acquires  "equi- 
table title"  to  the  land,  but  for  purposes 
of  State  taxation  a  purchaser  from  the 
United  States  does  not  acquire  "equitable 
title"  until  he  has  done  all  things  neces- 
sary, under  any  controlling  statute  or 
under  his  purchase  contract,  to  entitle  him 
to  a  deed  or  patent.  54-499 

The  real  and  personal  property  of  Fed- 
eral Subsistence  Homesteads  Corporation, 
being  property  owned  by  the  United  States, 
may  not  be  taxed  by  a  State ;  and  the  for- 
mal interposition  of  the  corporate  entity, 
the  Federal  Subsistence  Homesteads  Cor- 
poration, should  not  prevent  property  ac- 
quired in  the  name  of  the  corporation  from 
being  considered  property  of  the  United 
States  for  purposes  of  taxation.     54-499 

Among  the  powers  legally  exercisable  by 
Federal  Subsistence  Homesteads  Corpora- 
tion are  payment  of  cash  to  secure  binding 
options  on  land,  and  employment  of  local 
attorneys  and  title  companies  to  prepare 
abstracts  of  title,  etc.  54-500 

An  agreement  between  Federal  Subsist- 
ence Homesteads  Corporation  and  local  au- 
thorities that  such  benefits  as  roads,  school 
facilities,  fire  protection,  etc.,  shall  be  pro- 
vided in  a  particular  manner,  would  in- 
volve an  undertaking  different  from  any 
duty  legally  incumbent  upon  the  local  au- 
thorities and  would  accordingly  be  a  con- 
tract upon  legally  sufficient  consideration. 

54-500 

Employees  of  Federal  Subsistence  Home- 
steads Corporation  being  employees  of  the 
United  States  and  the  corporation  wholly 
directed  and  controlled  by  the  Secretary  of 
the  Interior  and  the  members  of  his  depart- 
mental staff  are  entitled  to  the  benefits  of 
the  Employees'  Compensation  Act  in  the 
same  degree  as  persons  rendering  similar 
services  for  the  United  States  without  the 
interposition  of  the  corporate  entity. 

54-500 


It  is  doubtful  whether  State  cession  laws 
should  be  construed  as  applying  to  acquisi- 
tions in  the  name  of  a  corporation,  as  a  ces- 
sion of  jurisdiction,  being  an  abrogation  of 
sovereign  authority  by  the  State,  must  be 
construed  strictly,  and  construction  of  such 
a  statute  which  employs  inference  or  pre- 
sumption to  defeat  the  jurisdiction  of  the 
State  should  be  avoided  unless  very  cogent 
reasons  for  such  a  construction  appear. 

54-500 

Livestock,  implements,  seed,  fertilizer 
and  household  effects  may  be  embraced  in 
the  concept  of  a  "subsistence  homestead", 
taking  into  account  the  employment  of  the 
designation  in  section  208  of  the  National 
Industrial  Recovery  Act,  the  expressed 
purposes  of  the  act,  and  the  connotations 
of  the  individual  words  composing  the 
expression.  54-500 

Local  authorities  have  power  to  arrest 
persons  found  in  subsistence  homesteads  as 
a  necessary  incident  of  the  jurisdiction  of 
the  State  over  such  homestead  sites;  and 
the  relationship  of  the  United  States  to  a 
subsistence  homestead  project  is  not  such 
as  to  interfere  with  the  acquisition  by 
homesteading  families  of  citizenship  in  the 
city,  county,  and  State  in  which  the  home- 
stead site  is  located,  or  the  right  to  vote. 

54-500 

The  broad  discretion  under  which  the 
subsistence  homestead  section  of  the  Na- 
tional Industrial  Recovery  Act  is  adminis- 
tered may  not  be  employed  to  override  a 
rule  and  policy  so  firmly  established  as  that 
which  prohibits  insurance  of  Government 
property.  54-500 

The  subsistence  homesteads  plan 
adopted  to  give  effect  to  section  208  of  the 
National  Industrial  Recovery  Act  contem- 
plates ultimate  fee  simple  title  in  the  home- 
steader, so  that  lands  donated  by  a  State 
to  the  United  States,  to  be  used  for  sub- 
sistence homesteads  and  "allied  projects", 
with  the  condition  subsequent  that  when 
such  use  shall  cease,  the  lands  shall  revert 
to  the  State,  should  not  be  accepted  on 
behalf  of  the  United  States,  for  the  reason 
that  the  condition  incorporated  is  incom- 
patible with  the  subsistence  homesteads 
plan.  »  54-540 

The  function  of  aiding  in  the  purchase 
of  subsistence  homesteads  as  provided  for 
in  section  208,  chapter  90,  of  the  National 
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Industrial  Recovery  Act  (48  Stat.  119, 
205),  is  broad  enough  to  embrace  sale  of 
homestead  plots  and  sale  of  community 
structures  to  cooperatives  of  homesteaders 
and  also  the  loan  of  operating  capital  to 
any  such  cooperative  duly  obligated  to 
conduct  or  aid  in  community  enterprise. 

54-568 
Generally,  undertakings  reasonably  cal- 
culated so  to  improve  the  economic  status 
of  homesteaders  that  they  will  be  better 
able  to  pay  for  them,  or  undertakings  rea- 
sonably calculated  to  create  an  environ- 
ment appropriate  for  a  residential  com- 
munity under  presently  accepted  stand- 
ards of  living,  are  embraced  within  the 
conception  of  aiding  in  the  purchase  of 
subsistence  homesteads.  54-569 

Interest  earned  by  subsistence  homestead 
expenditures  must  be  covered  into  the 
Treasury  of  the  United  States  as  "mis- 
cellaneous receipts."  54-569 
Section  208,  chapter  90,  of  the  National 
Industrial  Recovery  Act  does  not  contem- 
plate that  community  buildings  or  facilities 
shall  be  supplied  to  homesteaders  gratui- 
tously, but  requires  that  the  cost  thereof 
shall  be  repaid  into  the  subsistence  home- 
stead revolving  fund.  54-569 
The  Federal  Subsistence  Homesteads 
Corporation  may  construct  and  equip 
schools,  community  buildings,  roads,  and 
other  community  facilities,  and  dispose  of 
them  by  sale  or  such  dedication  as  will 
make  them  available  to  a  subsistence  home- 
stead community.  54-569 
The  Federal  Subsistence  Homesteads 
Corporation  may  lease  plots  to  teachers, 
social  workers,  and  technicians  who  serve 
a  subsistence  homestead  community. 

54-569 
The  Federal  Subsistence  Homesteads 
Corporation  may  not  lend  financial  aid  to 
private  enterprises  to  be  conducted  within 
subsistence  homestead  communities  for 
profit  and  not  primarily  for  the  benefit  of 
the  homesteaders.  54-569 

The  Federal  Subsistence  Homesteads 
Corporation  may  permit  such  temporary 
occupancy  of  land  acquired  for  a  subsist- 
ence homestead  project  as  it  may  deem  ex- 
pedient whenever  it  has  been  administra- 
tively determined  that  such  property  is  not 
immediately  useful  for  subsistence  home- 
stead purposes.  54-569 


Houses  and  related  structures  built  by 
Federal  Subsistence  Homesteads  Corpora- 
tion in  the  various  States  are  not  within 
the  purview  of  section  255,  title  40,  U.S. 
Code,  which  section  contemplates  pur- 
chases of  land  over  which  the  United  States 
shall  thenceforth  have  exclusive  jurisdic- 
tion, such  as  forts,  arsenals,  etc.,  whereas 
the  authority  of  Federal  Subsistence 
Homesteads  Corporation  to  buy  land  and 
erect  buildings  has  no  existence  apart  from 
a  duty  to  transfer  the  completed  home- 
steads to  private  purchasers  for  residential 
use.  54-580 

The  acquisition  and  temporary  holding 
of  title  and  construction  of  the  buildings  of 
a  residential  community  are  preliminary 
steps  taken  by  Federal  Subsistence  Home- 
steads Corporation  to  aid  private  persons 
in  the  purchase  of  subsistence  homesteads. 

54-580 

SULPHUR  LEASES  AND  PERMITS 

Regulations  of  Aug.  16,  1932,  on  sulphur 
production;  act  of  Apr.  17,  1926,  as 
amended  by  act  of  July  16,  1932  (Cir.  No. 
1287,  superseding  Cir.  No.  1104  (51  L.D. 
647)).  54-34 

SURPLUS  PROPERTY 

(See  also  Federal  Property  and  Adminis- 
trative Services  Act) 

The  Surplus  Property  Act  of  1944  (58 
Stat.  765),  requires  the  Secretary  of  the 
Interior  to  participate  jointly  with  the 
Secretary  of  War  and  the  Secretary  of  the 
Navy  in  making  recommendations  to  Con- 
gress, through  the  agency  of  the  Army  and 
Navy  Munitions  Board,  respecting  the 
maximum  and  minimum  amounts  of  each 
strategic  mineral  or  metal  which  should 
be  held  in  the  stockpile  authorized  by  the 
Strategic  War  Materials  Act  (act  of  June 
7,  1939;  53  Stat.  811 ;  50  U.S.C.  98  et  seq.). 

58-787 
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I.  GENERALLY 

Where  the  definition  of  boundaries  is 
needed  to  give  precision  to  a  railroad  grant, 
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requiring  a  survey  to  exclude  mineral 
lands,  the  cost  of  such  survey  must  be  paid 
by  the  grantee  and  the  Government  can 
withhold  patent  until  the  costs  are  paid; 
the  provisions  of  paragraph  108  of  the  min- 
ing regulations  imposing  the  costs  of  sur- 
vey upon  the  Government  are  inapplicable. 

52-81 

Where  at  the  date  of  adjustment  of  a 
railroad  grant  pursuant  to  the  act  of 
Mar.  3, 1887  (24  Stat.  556),  sections  within 
the  primary  limits  of  the  grant  were  shown 
upon  the  plat  of  survey  as  fractional  due 
to  natural  causes,  the  areas  of  the  sections 
as  then  shown  constitute  the  full  measure 
of  the  grant,  and  a  successor  in  interest 
to  the  rights  of  the  railroad  company  has 
no  basis  for  a  claim  to  tracts  subsequently 
surveyed  which  would  have  comprised  the 
balance  of  those  sections  if  originally  sur- 
veyed. 52-228 

Where  a  segregation  survey  of  a  mining 
claim  is  necessary  to  determine  the  quan- 
tity of  land  that  must  be  excluded  from  a 
section  granted  to  a  railroad  company  in 
conflict  therewith,  an  equal  division  of  the 
cost  of  the  survey  between  the  Government 
and  the  railroad  company  should  constitute 
the  rule  to  be  applied.  52-235 

Survey  monuments  that  are  plainly  visi- 
ble on  the  ground  may  be  adopted  by  an 
oil  and  gas  prospecting  permittee  as  the 
"substantial  monuments"  at  the  corners 
of  his  permitted  lands  in  fulfillment 
of  the  requirement  in  section  13  of  the 
leasing  act  (41  Stat.  437),  but  if  any  sur- 
vey monument  be  missing  or  if  his  corner 
or  corners  shall  be  at  points  which  are 
not  corners  for  survey  monuments,  he  must 
place  a  substantial  monument  at  each  cor- 
ner where  no  survey  monument  is  found. 

52-256 

Where  in  a  Government  survey  a  body  of 
water,  navigable  or  nonnavigable,  was 
meandered  with  a  fair  degree  of  accuracy 
and  the  abutting  lands  subsequently  dis- 
posed of  according  to  the  plat,  title  to  lands 
that  thereafter  appear  beyond  the  meander 
line  is  dependent  upon  the  laws  of  the 
State  within  which  they  are  situated. 

52-307 

It  is  neither  the  duty  nor  is  it  within  the 
discretion  of  the  surveyor,  who  is  com- 
missioned to  make  segregation  surveys  of 
lands  within  the  primary  limits  of  a  rail- 


road grant,  to  locate  the  position  of  the 
vein  in  the  subdivision  or  decide  what 
specific  area  adjacent  to  the  outcrop  of 
the  vein  is  impressed  with  a  mineral  value. 

52-419 

In  the  resurvey  of  public  lands  two  dis- 
tinct types  have  been  adopted,  namely,  the 
dependent  resurvey,  and  the  independent 
resurvey,  each  of  which  is  dissimilar  from 
the  other.  52-451 

In  the  execution  of  resurveys  the  Gov- 
ernment is  bound  to  protect  only  ftona  fide 
rights  acquired  through  the  exercise  of 
good  faith,  and  a  claimant  who  fails  to 
exercise  that  degree  of  good  faith  cog- 
nizable in  law  or  equity  is  not  entitled  to 
protection.  52-452 

Items  of  topography  in  the  interior  of 
sections  are  based  upon  estimates  by  the 
surveyor  rather  than  upon  actual  meas- 
urements, and  represent  only  an  approxi- 
mation of  the  actual  positions  of  natural 
monuments  and  are  not  to  prevail  over 
courses  and  distances.  52-452 

Where  lands  in  a  grant  or  patent  from 
the  United  States  are  described  in  terms 
of  the  rectangular  surveying  system  the 
only  right,  title,  or  interest  acquired 
thereby  is  that  defined  by  the  corners  of 
the  original  Government  survey  upon 
which  the  description  is  based.       52-A52 

To  determine  whether  a  tract  of  public 
land  comes  within  the  purview  of  the  E.O. 
No.  4262  of  July  3,  1925,  which  withdrew 
from  all  forms  of  appropriation  "all  lands 
on  the  mainland  within  three  miles  of  the 
coast  in  the  States  of  Alabama,  Florida, 
and  Mississippi,"  measurement  should  be 
made  from  a  point  on  the  coast  which  is 
nearest  to  the  tract  involved.  52-572 

The  rule  of  adjustment  of  a  scrip  loca- 
tion to  legal  subdivision  of  the  official 
survey  is  not  inflexible  and  compulsory 
where  the  locator  cannot  obtain  title  to 
the  land  he  located  and  intended  to  enter, 
and  in  such  case  no  legal  impediment  or 
administrative  policy  prevents  the  return 
of  the  scrip  to  the  one  entitled  to  receive 
it  upon  proper  relinquishment  of  the  title 
to  the  location  by  those  in  whom  it  is 
vested.  52-601 

A  withdrawal  of  designated  school  sec- 
tions subsequent  to  survey  in  the  field,  but 
prior  to  the  approval  of  the  survey  by  the 
Commissioner  of  the  General  Land  Office, 
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prevents  the  vesting  of  title  to  those  lands 
upon  the  approval  of  the  survey  thereof 
in  the  State  of  New  Mexico  under  section 
6  of  the  enabling  act  of  June  20,  1910  (36 
Stat.  557).  52-679 

Where  the  vesting  of  title  in  the  State 
to  designated  school  sections  in  place  is 
prevented  by  the  withdrawal  of  the  lands 
prior  to  the  approval  of  the  survey  thereof 
by  the  Commissioner  of  the  General  Land 
Office,  the  State  may  await  extinguish- 
ment of  the  reservation  and  restoration  of 
the  lands  to  the  public  domain,  instead  of 
taking  land  in  lieu  thereof  during  the 
withdrawal.  52-679 

The  grants  of  certain  designated  sections 
of  public  lands  to  the  State  of  New  Mexico 
for  the  support  of  common  schools  did  not 
take  effect  until  after  the  identification  of 
those  sections  by  survey,  and  such  identi- 
fication is  not  complete  until  the  survey 
has  been  approved  by  the  Commissioner 
of  the  General  Land  Office.  52-681 

The  law  of  title  by  accretion  has  no  ap- 
plication to  lands  uncovered  by  an  avulsion 
resulting  in  a  change  in  the  course  of  a 
river,  and  the  Land  Department  retains 
sole  jurisdiction  to  survey  unsurveyed  pub- 
lic lands  thus  formed  and  to  dispose  of 
them  under  appropriate  laws.  53-113 

The  segregation  of  mineral  and  non- 
mineral  lands  by  aliquot  parts  of  a  sub- 
division rather  than  by  a  metes  and  bounds 
survey  simplifies  the  record,  avoids  un- 
necessary trouble  and  expense,  and  insures 
that  the  nonmineral  land  will  be  disposed 
of  to  a  nonmineral  claimant  to  whom  it 
should  rightfully  go.  53-149 

The  execution  of  a  special  survey  for 
the  purpose  of  identifying  on  the  ground 
excepted  right-of-way  strips  will  not  be 
required  in  connection  with  the  exchange 
of  lands  in  aid  of  the  consolidation  of  a 
national  forest,  pursuant  to  the  act  of 
Mar.  20,  1922  (42  Stat.  465),  where  the 
possibility  of  the  elimination  of  the  lands 
from  the  forest  is  remote.  53-434 

Where  the  plat  and  field  notes  of  a  min- 
eral survey,  of  which  the  Land  Department 
takes  official  notice,  prima  facie  establishes 
a  conflict  between  a  mining  claim  and  a 
homestead  entry,  such  evidence  will  be  re- 
garded as  conclusive  unless  successfully 
impeached.  54-48 


The  allowance  of  an  application  for  a 
stock-raising  homestead  entry,  in  which 
the  applicant  requests  the  exclusion  of  an 
unsegregated  mining  claim,  upon  condition 
that  patent  would  not  issue  until  a  segre- 
gation survey  should  be  made  and  final 
certificate  conformed  thereto,  is  without 
authority  of  law  and  has  no  legal  effect. 

54-48 

The  United  States  has  authority  to  sur- 
vey and  dispose  of  an  island  lying  between 
the  meander  line  and  the  thread  of  a 
stream,  navigable  or  nonnavigable,  omitted 
from  survey  at  the  time  the  public  land 
surveys  were  extended  over  the  township, 
where  it  clearly  appears  that  at  the  time 
of  the  township  survey  the  island  was  a 
well-defined  body  of  public  land  left  un- 
surveyed. 54-222 

In  surveys  by  the  United  States  Gov- 
ernment, the  meander  lines  which  are  run 
along  or  near  the  margins  of  streams  or 
lakes  are  for  the  purpose  of  ascertaining 
the  area  of  the  upland,  and  not  for  the 
purpose  of  limiting  the  title  of  the  grantee 
to  such  meander  lines,  the  waters  them- 
selves   constituting    the    real    boundary. 

55-310 

Section  37(c)  of  the  Mining  Regulations 
forbids  the  allowance  of  an  agricultural 
claim  for  any  portion  of  a  lot,  or  legal  sub- 
division of  40  acres,  where  there  is  no  ap- 
proved survey  of  the  mining  claims  intrud- 
ing therein ;  and  even  where  there  is  such 
an  approved  survey,  evidence  is  required 
of  the  agricultural  applicant  of  the  min- 
eral character  of  the  claim  whose  segre- 
gation is  sought  as  a  basis  for  the  segre- 
gation of  the  residue  of  the  land  (citing 
Roos  v.  Altman  et  aL,  54  I.D.  47,  55). 

55-485 

Upon  tender  of  final  proof  upon  an  agri- 
cultural entry,  final  receipt  and  final  certifi- 
cate should  not  be  issued  where  the  land 
applied  for  includes  an  indefinite  fraction 
of  legal  subdivisions,  not  susceptible  of 
proper  description  without  segregation 
survey,  and  no  basis  under  paragraph  37 
(c)  of  the  Mining  Regulations  has  been 
shown  for  such  survey.  In  such  case  the 
entryman  should  be  called  upon  to  make 
such  showing.  55-485 

Where  an  owner  of  patented  land  had 
an  old  fence  which  enclosed  some  adjoin- 
ing public  land,  such  owner  has  no  claim 
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or  color  of  title  to  the  enclosed  public  land 
entitling  him  to  purchase  the  same  under 
the  act  of  Dec.  22,  1928.  It  would  not  be 
good  administrative  practice  to  allow  sub- 
divisions of  public  land  to  be  divided  and 
disposed  of  in  metes  and  bounds  surveys 
privately  made  except  in  very  unusual 
cases  where  mistakes  in  location  have  been 
made  on  account  of  defects  in  the  official 
surveys  and  substantial  equities  are  in- 
volved. Fences  placed  at  variance  with  the 
true  lines  cannot  afford  ground  for  depar- 
ture from  the  rectangular  systems  of  sur- 
veys of  public  lands  in  order  to  conform 
to  such  irregular  fence  lines.  56-31 

If  the  natural  object  meandered  is  a 
marsh  or  swampland,  and  the  State  has 
never  claimed  it  as  such  under  the  swamp- 
land grant,  an  applicant  for  survey  of  such 
land,  who  claims  no  rights  under  the 
State,  is  not  in  a  position  to  ask  for  a 
survey  on  the  ground  the  land  is  swamp- 
land. 56-276 
Stipulation  between  parties  as  to  what 
land  is  tideland  and  what  land  is  public 
land  does  not  bind  the  United  States,  and 
an  applicant  for  survey  of  a  tract  as  public 
land,  who  has  stipulated  that  the  land  is 
tideland,  is  not  estopped  by  the  stipulation 
from  showing  that  the  land  is  public  land. 

56-276 
The  official  plat  of  the  survey  of  the 
Rancho  La  Bolsa  Chica,  made  in  1858, 
approved  Jan.  14,  1861,  upon  which  patent 
issued  May  7,  1874,  indicated  that  the 
actual  shore  of  the  Pacific  Ocean  was  a 
boundary  of  the  rancho,  and  the  call  in 
the  grant  was  to  the  beach.  Any  lands 
lying  between  the  meander  line  as  de- 
lineated on  the  official  plat  and  the  actual 
shore  must  be  considered  as  part  of  the 
land  confirmed  by  the  grant,  inasmuch  as 
the  call  was  to  the  tidewater  as  a  bound- 
ary and  the  area  surveyed  together  with 
that  omitted  was  less  than  the  confirmee 
was  entitled  to  under  the  grant.  The 
cases  in  the  Department  and  in  the  courts 
are  numerous  where  title  to  land  me- 
andered along  a  nonnavigable  body  of 
water  has  been  held  to  extend  to  such 
waters.  56-276 

The  acceptance  of  the  survey  of  islands 
in  a  navigable  stream  does  not  preclude 
the  State  or  its  grantees  from  showing  in 
an   appropriate  judicial   proceeding   that 


the  survey  was  inaccurate  and  embraced 
land  which  the  United  States  had  no 
power  over.  57-228 

The  selection  of  indemnity  land  identi- 
fies the  specific  sections  of  land  to  which 
the  rights  of  the  railroad  company  attach, 
but  because  specific  sections  of  land  do 
not  exist  before  survey,  indemnity  lands 
cannot  be  identified  prior  to  survey.  58-578 
Generally,  a  meander  line  along  a  bank 
or  shore  is  not  a  line  of  boundary,  the 
boundary  line  being  the  waterline  itself. 
There  are,  however,  exceptions  to  this 
general  rule.  Thus,  the  meander  line  is 
held  to  be  the  true  boundary  line  if  the 
meander  line  was  run  where  no  lake  or 
stream  calling  for  it  exists;  or  where  it 
is  established  so  far  from  the  actual  shore- 
line as  to  indicate  fraud  or  mistake;  or 
if,  at  the  time  a  homestead  entry  is  made, 
a  large  body  of  land  previously  formed  by 
accretion  is  existing  between  the  meander 
line  and  the  water  of  the  stream.  In  such 
cases,  the  patent  will  be  construed  to  con- 
vey only  the  lands  within  the  meander 
line.  59^tl5 

Where  a  homestead  entry  is  made  on  the 
basis  of  a  patented  survey  plat,  the  re- 
designation  of  the  land  in  a  subsequent 
survey  plat,  approved  between  the  date  of 
the  entry  and  the  date  of  the  patent,  will 
not  necessarily  control  in  the  interpreta- 
tion of  the  patent ;  and  the  patent,  where 
governed  by  the  plat  of  earlier  survey,  is 
subject  to  reformation.  (Secretary's  In- 
structions, M-33711,  June  20,  1946.) 

59-416 
Where  the  land  within  the  record  posi- 
tion of  a  homestead  entry  is  partially  sub- 
merged, partially  owned  by  accretion  to 
private  riparian  lands,  and  its  title  par- 
tially beclouded  by  the  invalid  claim  of 
another  alleged  riparian  owner,  the  entry 
will  be  suspended  pending  a  segregative 
survey  and  the  quieting  of  title  to  the 
Government's  lands.  59-416 

A  swampland-selection  application  filed 
by  the  State 'of  Louisiana  for  a  long  and 
relatively  narrow  strip  of  land  purportedly 
existing  between  the  record  meander  line 
and  the  existing  shoreline  of  Moss  Lake 
and  Calcasieu  River  was  correctly  rejected 
where  the  land  bounded  by  the  meander 
line,  as  shown  on  the  plat  of  a  previous 
survey,  had  been  patented  to  the  State 
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imder  the  swampland  laws  some  95  years 
ago,  since  the  State  had  not  made  a  suffi- 
cient showing  that  the  survey  was  fraudu- 
lent or  so  grossly  in  error  as  to  constitute 
a  fraudulent  survey.  60-129 

Generally,  a  meander  line  of  a  water- 
course is  designed  only  to  show  the  sinu- 
osity of  a  stream  or  body  of  water;  the 
water  line  itself,  not  the  meander  line, 
constitutes  the  boundary  line.  Although 
the  meander  line  may  constitute  the  bound- 
ary where  there  has  been  fraud  or  such 
gross  error  as  amounts  to  fraud,  such 
fraud  or  gross  negligence  is  not  proved  by 
merely  showing  the  omission  of  some  land 
from  a  survey.  The  burden  of  proving  the 
survey  to  be  fraudulent  or  so  grossly  er- 
roneous as  to  amount  to  a  fraud  is  upon 
the  person  who  seeks  so  to  categorize  the 
survey.  60-129 

An  island  in  the  Columbia  River  in  the 
State  of  Oregon  which  was  in  existence 
when  the  State  was  admitted  into  the 
Union  is  public  land  of  the  United  States 
until  disposed  of  by  the  Federal  Govern- 
ment, and  may  be  surveyed  by  this  Depart- 
ment. 60-314 

The  relative  worthlessness  in  1859, 
when  Oregon  was  admitted  to  the  Union, 
of  a  stable  island  in  the  Columbia  River 
above  high  watermark  and  approximately 
one-half  mile  long  does  not  preclude  its 
survey  as  public  land  of  the  United  States. 

60-314 

The  Secretary  of  the  Interior  is  au- 
thorized, and  is  under  a  duty,  to  consider 
and  determine  what  lands  are  public  lands, 
what  public  lands  have  been  or  should  be 
surveyed,  and  what  public  lands  have  been 
or  remain  to  be  disposed  of  by  the  United 
States.  60-314 

II.  AUTHORITY  TO  MAKE 

The  power  of  making  surveys  of  the  pub- 
lic lands  which  is  vested  in  the  Land  De- 
partment cannot  be  divested  by  the  fraudu- 
lent action  of  a  subordinate  officer,  nor  can 
its  exercise  of  jurisdiction  in  determining 
what  are  public  lands  subject  to  survey 
and  disposal  under  the  public  land  laws  be 
questioned  by  the  courts  before  it  has 
taken  final  action.  52-445 

The  law  of  title  by  accretion  has  no  ap- 
plication to  lands  uncovered  by  an  avulsion 


resulting  in  a  change  in  the  course  of  a 
river  and  the  Land  Department  retains 
sole  jurisdiction  to  survey  unsurveyed 
public  lands  thus  formed  and  to  dispose  of 
them  under  appropriate  laws.  53-113 

The  United  States  has  authority  to  sur- 
vey and  dispose  of  an  island  lying  between 
the  meander  line  and  the  thread  of  a 
stream,  navigable  or  nonnavigable,  omitted 
from  survey  at  the  time  the  public  land 
surveys  were  extended  over  the  township, 
where  it  clearly  appears  that  at  the  time 
of  the  township  survey  the  island  was  a 
well-defined  body  of  public  land  left  un- 
surveyed. 54-222 

It  is  true  in  general  that  the  General 
Land  Office  has  authority  to  correct  Gov- 
ernment surveys  after  patent  has  been 
issued,  and  that  courts  do  not  have  this 
right,  but  it  is  without  authority  to  pass 
upon  the  validity  and  extent  of  a  private 
land  grant  confirmed  and  surveyed  under 
decree  of  the  Court  of  Private  Land 
Claims,  or  to  determine  the  validity  of  the 
decree  and  survey,  its  jurisdiction,  after 
approval  of  the  survey,  being  limited  to 
the  ministerial  duty  of  issuing  patent,  all 
other  matters  being  solely  within  the  juris- 
diction of  the  courts.  54-608 

The  Secretary  of  the  Interior  is  under  a 
duty  to  determine  whether  lands  applied 
for  are  vacant  public  lands  and  subject  to 
disposal,  or  whether  they  have  been  pre- 
viously reserved,  granted,  or  sold.  Pur- 
suant to  such  determination,  he  may  order 
a  resurvey  of  lands  believed  to  be  public 
lands.  But  the  record  in  this  case  does  not 
indicate  an  adequate  basis  upon  which 
the  Secretary  could  properly  determine 
that  the  lands  applied  for  were  public 
lands  which  should  be  resurveyed  and  dis- 
posed of  as  public  lands.  60-129 

III.  DEPENDENT  RESURVEYS 

In  making  resurveys  of  public  lands  the 
township  is  to  be  considered  as  a  unit, 
and  the  purpose  to  be  subserved  by  such 
resurveys  can,  as  a  general  rule,  be  prop- 
erly accomplished  only  by  the  process 
which  will  lay,  as  the  foundation  therefor, 
the  same  character  of  control  as  that  laid 
in  the  original  survey.  52-444 

Where  it  becomes  necessary,  in  the  ab- 
sence of   original  corners,   to  define   the 
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legal  subdivision  included  in  any  claim  to 
public  land,  items  of  topography  which 
were  noted  merely  as  incidental  in  their 
relation  to  the  lines  of  the  public  survey 
and  performed  no  function  in  the  estab- 
lishment of  the  position  of  the  corners 
thereof  will  not  control.  52-445 

A  dependent  resurvey  consists  of  a  re- 
tra cement  and  re-establishment  of  the  lines 
of  the  original  survey  in  their  true  original 
positions,  according  to  the  best  available 
evidence  of  the  positions  of  the  original 
corners,  without  reference  to  tract  segre- 
gations of  alienated  lands  entered  or 
patented  by  legal  subdivisions  of  the  origi- 
nal survey.  52-451 

In  a  township  where  the  interior  section 
corner  monuments  cannot  be  found,  the 
proper  method  of  determining  what  land 
passed  from  the  Government  by  patent  or 
grant  is  by  proportionate  measurement 
between  existing  and  properly  restored 
corners  on  the  township  boundaries  with- 
out regard  to  incidental  items  of  topog- 
raphy. 52-452 

In  legal  contemplation,  and  in  fact, 
lands  contained  in  a  certain  section  of  the 
original  survey  and  those  contained  in  the 
corresponding  section  of  a  dependent  re- 
survey  are  identical.  52-452 

The  fact  that  in  the  resurvey  of  a  town- 
ship the  boundaries  of  all  the  original 
sections  were  not  remonumented  in  nowise 
affects  the  position  of  the  section  lines 
which  were  resurveyed  and  the  corners 
which  were  re-established.  52-452 

Where  lands  in  a  grant  or  patent  from 
the  United  States  are  described  in  terms  of 
the  rectangular  surveying  system  the  only 
right,  title,  or  interest  acquired  thereby  is 
that  defined  by  the  corners  of  the  original 
Government  survey  upon  which  the  de- 
scription is  based.  52-452 

The  Federal  Government  lacks  power  to 
affect,  by  means  of  a  second  survey,  the 
property  rights  acquired  by  private  per- 
sons under  an  official  survey.  60-301 

Where  the  re-establishment  of  a  town- 
ship corner  on  a  second  survey  is  sup- 
ported by  substantial  evidence,  a  protest 
accompanied  by  affidavits  of  conflicting 
evidence  does  not  necessarily  warrant  a 
further  survey  or  investigation  of  the 
township  corner.  60-301 


IV.    INDEPENDENT  RESURVEYS 

An  independent  resurvey  consists  of  the 
running  of  what  are  in  fact  new  section 
or  township  lines  without  reference  to  the 
corners  of  the  original  survey  and  of  the 
designating  by  metes  and  bounds  of  the 
lands  entered  or  patented  by  legal  sub- 
divisions of  the  sections  of  the  original 
survey  which  are  not  identical  with  the 
corresponding  legal  subdivisions  of  the  in- 
dependent survey.  52-452 

When  the  locations  of  corners  and  lines 
established  by  an  official  Government  sur- 
vey are  identified,  they  are  conclusive,  and 
the  corner  of  a  Government  subdivision  is 
where  the  United  States  surveyors  in 
fact  established  it,  whether  such  location 
is  right  or  wrong,  so  that  in  the  instant 
case  where  R.  8  E.  and  R.  7  E.  were  es- 
tablished by  independent  surveys  and  the 
west  line  of  R.  8  E.  and  the  east  line  of 
R.  7  E.  are  not  identical,  R.  7%  E.  was 
subsequently  established,  with  the  result 
that  lands  in  R.  ll/2  E.  were  not  granted 
under  the  patents  to  the  lands  in  Rs.  7 
and  8  E.  59^-254 

An  independent  resurvey  which  merely 
added  new  lots  on  the  plat  to  make  an 
accurate  description  and  subdivision  of 
what  since  the  original  survey  had  been 
an  oversized  section  on  the  ground  and 
which  did  not  involve  relocation  of  any 
range  line  did  not  affect  the  area  of  an 
earlier  reclamation  withdrawal  of  this 
section.  61-437 

SWAMPLANDS 

The  so-called  compromise  act  of  Apr.  29, 
1898  (30  Stat.  367),  did  not  restore  to  the 
public  domain  any  lands  which  prior 
thereto  had  been  patented  to  the  State  of 
Arkansas  under  the  swampland  grants. 

52-262 

Where  swamplands  abutting  upon  a 
meander  line  are  patented  to  a  State  in 
accordance  with  the  plat  of  survey,  the 
State  does  not  acquire  title  under  the 
swampland  grant  to  lands  beyond  the 
meander  line,  subsequently  uncovered  by 
the  recession  of  the  waters,  but  it  takes 
such  riparian  rights  by  virtue  of  its  pat- 
ent as  are  recognized  by  local  law.     52-307 

A  reservation  by  the  United  States  for 
Indians,  subsequent  to  the  swampland 
grant  of  Sept.  28, 1850  (9  Stat.  519) ,  within 
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a  region  or  territory  formerly  occupied  by 
them  but  which  had  theretofore  been  ceded 
to  the  United  States,  was  ineffective  as  to 
swamplands  the  inchoate  title  to  which  had 
already  passed  to  the  State.  52-615 

A  homestead  entry  allowed  for  land 
within  a  pending  swampland  selection  is 
an  entry  erroneously  allowed  within  the 
contemplation  of  the  repayment  act  of 
June  16,  1880  (21  Stat.  287),  and  a  re- 
linquishment of  the  entry  filed  because  of 
the  conflict  constitutes  merely  a  waiver  of 
the  claim  for  the  purpose  of  securing  a 
return  of  the  fees  improperly  applied. 

53-254 

The  act  of  Apr.  23,  1912  (37  Stat.  90) 
expressly  confirmed  title  in  the  State  of 
Louisiana  to  unsurveyed  lands  shown  by 
official  protraction  of  the  Government  sur- 
veys to  be  embraced  within  sections  num- 
bered sixteen  in  those  townships  in  which 
unsurveyed  swamplands  had  been  certified 
or  patented  to  the  State,  and  further  sur- 
veys by  the  Government  are  unnecessary. 

53-363 

Instructions  of  Apr.  20,  1931,  entries  and 
filings  on  swamplands,  prior  instructions 
superseded.     (Cir.  No.  1246.)  53-377 

The  final  act  of  the  Secretary  of  the  In- 
terior in  a  proceeding,  after  hearing  had, 
to  determine  whether  or  not  land  is 
swampy  in  character  within  the  purview 
of  the  swampland  grant  fixes  the  rights  of 
the  parties  and  creates  a  right  of  property 
in  the  land  in  question  which  neither  the 
Secretary  himself,  nor  his  successor  in 
office,  can  revoke  or  take  away.         53-453 

The  functions  of  the  Land  Department 
in  the  matter  of  the  character  of  land  sub- 
ject to  the  swampland  grant  are  quasi- 
judicial,  and  the  sole  duty  of  the  Secre- 
tary, while  the  title  is  in  the  United  States, 
is  to  pronounce  a  decision  upon  the  rights 
of  the  State.  53-453 

The  lack  of  power  of  the  Secretary  of 
the  Interior  to  proceed  further  after  hav- 
ing determined  the  character  of  lands 
pursuant  to  the  provisions  of  the  swamp- 
land grant  is  not  based  on  the  doctrine  of 
res  judicata,  but  on  loss  of  jurisdiction 
over  the  res  by  the  passing  of  title. 

53-454 

The  rule  of  res  judicata  is  not  applicable 
to  a  decision  by  the  Commissioner  of  the 
General  Land  Office  holding  that  land  was 


not  swampy  in  character  when  he  had  no 
facts  before  him  other  than  the  preliminary 
showing  by  the  State  that  the  land  was 
swamp  and  inured  to  the  State  under  the 
swampland  act.  53-454 

The  Volstead  Act  of  May  20,  1908,  per- 
mits the  State  of  Minnesota  to  drain 
swamp  and  overflowed  public  and  Indian 
ceded  lands  for  agricultural  purposes  and 
to  assess  both  entered  and  unentered  lands 
under  State  drainage  and  tax  laws.  It 
disclaims  any  obligation  on  the  part  of 
the  United  States  for  such  charges  and 
gives  no  guarantee  for  payment  thereof. 
But  it  provides  for  the  disposition  and  the 
patenting  of  lien-burdened  lands  a  system 
whereby  the  State's  liens  may  be  satisfied, 
if  the  conditions  prescribed  be  fulfilled. 
The  State  tax  law  of  1927  provides  for 
absolute  forfeiture  to  the  State  of  tax  and 
drainage  delinquent  lands ;  and  State  con- 
servation statutes  of  1929,  1931  and  1933 
provide  for  the  utilization  of  forfeited 
lands  in  aid  of  distressed  drainage  dis- 
tricts. Held,  1.  That  the  Volstead  Act 
confers  on  the  State  only  the  rights  pre- 
scribed by  its  terms  and  that  it  adopts  no 
State  law  incompatible  therewith.  2.  That 
the  Congress  contemplates  transfer  of 
United  States  title  by  issuance  of  United 
States  patent  under  the  terms  of  the  act 
and  by  no  other  means  and  confers  no 
power  upon  the  State  to  divest  the  United 
States  of  its  title  in  any  manner  whatever. 
3.  That  the  forfeiture  provisions  of  the 
State  tax  law  and  the  State  Conservation 
Laws  in  aid  of  distressed  drainage  dis- 
tricts, which  authorize  no  waiver  of  drain- 
age liens  but  are  predicated  upon  complete 
enforcement  thereof  by  absolute  forfeiture 
of  tax  delinquent  lands  to  the  State,  are 
inapplicable  to  the  drainage  delinquent 
lands  of  the  United  States ;  and  that  it  is 
error  to  regard  such  lands  as  thus  forfeited 
and  as  subject  to  such  laws.  4.  That  the 
only  form  of  disposition,  entry  and  patent 
to  which  a  right  is  acquired  by  the  State 
and  those  asserting  a  claim  under  it  is  that 
prescribed  in  the  act,  namely,  Volstead 
entry  and  patent.  5.  That  this  right  ex- 
cepts the  land  to  which  it  is  asserted  from 
withdrawal  from  Volstead  entry  but  does 
not  bar  withdrawal  thereof  from  home- 
stead entry  or  any  other  form  of  disposi- 
tion under  the  public  land  laws.  58-65 
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The  Nelson  Act  of  Jan.  14,  1889,  appro- 
priated the  Indian  lands  ceded  to  the  pur- 
poses of  an  express  trust  and  prevented 
the  Executive's  disposition  of  them  in  any 
but  a  prescribed  manner.  But  the  Con- 
gress retained  undiminished  plenary  power 
to  change  the  method  of  disposition.  In 
the  Indian  Reorganization  Act  of  June  18, 
1934,  the  Congress  authorized  the  res- 
toration of  lands  to  tribal  ownership, 
subject  to  existing  valid  rights.  Held,  1. 
That  the  authorization  to  restore  carried 
implicit  authority  in  the  Secretary  of  the 
Interior  to  order  protective  withdrawals 
of  the  lands  pending  restoration.  2.  That 
the  departmental  orders  of  Sept.  19  and 
Nov.  2,  1934,  were  lawful  and  operated  to 
withdraw  the  drained  ceded  lands  from 
all  forms  of  entry,  subject  to  existing  valid 
rights.  3.  That  the  right  to  Volstead  entry 
excepts  the  lands  to  which  it  is  asserted 
by  the  State  and  those  claiming  under  it 
from  withdrawal  from  Volstead  entry  but 
does  not  bar  their  withdrawal  from  home- 
stead entry  or  any  other  form  of  disposi- 
tion under  the  public  land  laws.        58-66 

Where  an  applicant  for  a  second  home- 
stead entry  on  land  subject  to  the  Volstead 
Drainage  Act  but  withdrawn  from  home- 
stead entry  meets  all  the  statutory  require- 
ments for  making  a  Volstead  entry  and 
securing  a  Volstead  patent,  he  has  a  right 
and  the  State  in  which  the  land  is  situated 
has  a  right  to  demand  the  issuance  of  a 
Volstead  patent  to  the  applicant.        59-69 

A  swampland-selection  application  filed 
by  the  State  of  Louisiana  for  a  long  and 
relatively  narrow  strip  of  land  purportedly 
existing  between  the  record  meander  line 
and  the  existing  shore  line  of  Moss  Lake 
and  Calcasieu  River  was  correctly  rejected 
where  the  land  bounded  by  the  meander 
line,  as  shown  on  the  plat  of  a  previous 
survey,  had  been  patented  to  the  State 
under  the  swampland  laws  some  95  years 
ago,  since  the  State  had  not  made  a  suffi- 
cient showing  that  the  survey  was  fraudu- 
lent or  so  grossly  in  error  as  to  constitute 
a  fraudulent  survey.  60-129 

Principles  of  orderly  administration  dic- 
tate against  the  reopening  of  swampland 
selection  proceeding  more  than  39  years 
after  the  selection  was  finally  rejected. 

61-170 
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54-523 

Applications,  properly  filed  by  States 
to  exchange  State  lands  within  a  Taylor 
Act  grazing  district  for  other  public  lands, 
may  be  given  the  effect  of  segregating 
the  lands  applied  for  from  further  dispo- 
sition under  the  public  land  laws  pending 
disposition  of  the  applications ;  but  the 
selected  lands  may  nevertheless  be  in- 
cluded in  a  grazing  district,  authority  to 
do  so  being  an  integral  part  of  the  Secre- 
tary's power  to  determine  whether  a  pro- 
posed exchange  will  benefit  the  public 
interests  in  regulating  grazing  on  the  pub- 
lic range  under  the  Taylor  Grazing  Act. 

55-9 

Section  8  of  the  Taylor  Grazing  Act 
(48  Stat.  1269,  1272)  authorizes  such  ex- 
changes of  State  lands  for  public  lands  as 
will  benefit  the  public  interests  in  control 
of  grazing  on  the  public  range  under  said 
act.  Determination  of  whether  such  inter- 
ests will  be  benefited  by  a  proposed  ex- 
change is  to  be  made  by  the  Secretary  of 
the  Interior.  55-9 

Under  the  authority  conferred  by  sec- 
tion 2  of  the  Taylor  Grazing  Act,  the  Sec- 
retary of  the  Interior  is  empowered  to 
make  rules  and  regulations  and  to  do  any 
and  all  things  necessary  to  accomplish 
the  purposes  of  the  act,  including  those 
of  section  8 ;  and  in  the  exercise  of  this 
authority  he  may  promulgate  regulations 
governing  the  exchanges  of  lands  author- 
ized by  section  8,  determine  the  form  of 
applications,  the  manner  of  their  presenta- 
tion, and  the  procedure  by  which  they 
should  be  considered  and  ruled  upon. 

55-9 

No  provision  of  the  Taylor  Grazing  Act 
can  be  construed  to  repeal,  supersede,  or 
abridge  any  part  of  the  withdrawal  act  of 
June  25,  1910  (36  Stat.  847),  which  act 
authorized  the  President  to  make  tempo- 
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rary  withdrawals  of  public  lands  for 
classification  and  other  public  purposes; 
and  the  Taylor  Act  does  not  purport  to 
revoke  that  authority  or  any  part  of  the 
earlier  act,  but,  on  the  contrary,  merely 
provides  that  under  certain  conditions  a 
withdrawal  shall  be  in  effect  without 
necessity  for  resort  to  the  authority 
granted  the  President  by  said  earlier  act. 

55-70 
Grazing  districts  of  any  size  or  number, 
found  desirable  in  the  light  of  information 
developed  at  the  general  hearing  had,  may 
thereafter  be  created  without  further 
hearing.  55-89 

The  act  of  June  28,  1934  (48  Stat.  1269), 
assumes  a  reasonable  exercise  by  the  Sec- 
retary of  the  discretionary  power  lodged 
in  him  in  connection  with  the  creation  of 
grazing  districts,  and  accordingly  only 
areas  reasonably  contemplated  for  admin- 
istration as  grazing  districts  may  be  in- 
cluded within  proposed  districts  and  by 
the  publication  of  notice  withdrawn  from 
entry  or  settlement  pending  their  final 
disposition.  55-89 

The  provision  in  section  1  of  the  act 
of  June  28,  1934,  limiting  to  80  million 
acres  the  aggregate  area  of  vacant,  un- 
appropriated, and  unreserved  lands  which 
may  be  placed  in  grazing  districts  under 
said  act  does  not  apply  to  the  area  which 
may  be  withdrawn  by  virtue  of  notice. 

55-89 
Since  the  provision  in  section  1  of  the 
act  of  June  28,  1934  (48  Stat.  1269),  limit- 
ing to  80  million  acres  the  area  of  lands 
which  may  be  placed  in  grazing  districts, 
is  mentioned  in  the  act  only  in  relation 
to  the  authority  to  create  grazing  districts, 
it  cannot  be  implied  as  a  limitation  upon 
the  other  powers  contained  in  the  act. 

55-101 
Regulations  of  Feb.  8,  1935,  governing 
gifts  of  land  and  filing  of  applications  for 
exchanges  of  privately  owned  and  State 
lands  under  section  8  of  Taylor  Grazing 
Act    (Cir.  No.  1346).  55-192 

So  long  as  the  withdrawal  provided  for 
by  the  Executive  order  of  Nov.  26,  1934,  is 
operative  on  a  tract  of  public  land,  said 
land  is  not  the  subject  of  exchange  under 
section  8  of  the  Taylor  Grazing  Act,  since 
such  disposition  may  well  be  regarded  as 


within  the  category  of  a  location  or  entry, 
both  of  which  are  prohibited  by  the  Ex- 
ecutive order.  55-205 
Assignment  of  duties  in  connection  with 
administration    of    Taylor    Grazing    Act. 
(Dept.  Ord.  884,  Mar.  6  [11],  1935,  55  I.D. 
607).  55-224 
Regulations  of  May  16,  1935,  to  govern 
filing  of  applications  for  homestead  entry 
under  section   7   of  Taylor   Grazing  Act. 
(Cir.  No.  1353).  55-257 
An  application  by  the  State  of  Arizona 
under  section  8  of  the  Taylor  Grazing  Act 
to  exchange  school  sections  without,  for 
lands  within,  a  withdrawal  to  effect  ex- 
changes authorized  by  the  Act  of  June  14, 
1934  (48  Stat,  960)  is  not  allowable,  and 
the  application  may  not  be  suspended  to 
await  revocation  of  the  withdrawal  and 
possible  restoration  to  such  form  of  dis- 
posal. 55-305 
Instructions  of  Oct.  19,  1935,  regarding 
Executive    order    of    Nov.    26,    1934,    as 
amended  by  Executive  order  of  May  20, 
1935,    in    relation    to    section    7,    Taylor 
Grazing  Act.  55-360 
Associations  of  stockmen  may  be  granted 
leases    under    section    15    of    the    Taylor 
Grazing  Act,  but  the  lands  of  such  associa- 
tions  must    be   contiguous   to   the  public 
lands  desired  to  be  leased.  55-385 
Section  9  of  the  Taylor  Grazing  Act  pro- 
vides that  "the  Secretary  of  the  Interior 
shall  provide,  by  suitable  rules  and  regu- 
lations, for  cooperation  with  local  associa- 
tions of  stockmen,  State  land  officials,  and 
official  State  agencies  engaged  in  conser- 
vation of  propagation  of  wildlife  interested 
in  the  use  of  the  grazing  districts."    Held, 
That,  construed  in  the  light  of  its  legisla- 
tive history,  the  language,  "interested  in 
the  use  of  the  grazing  districts",  qualifies 
the  first  sentence  of  the  section  in  its  en- 
tirety, and  not  merely  the  portion  relating 
to  wildlife.  55-385 
Regulations  of  Nov.  20,  1935,  governing 
amendment  of  regulations  in  re  exchanges 
of   State   lands  under  section  8,   Taylor 
Grazing  Act  (Cir.  No.  1373).  55-396 
Regulations  of  Apr.  15,  1936,  to  govern 
conflicting  applications  under  sections  8, 
14,  and  15,  of  Taylor  Grazing  Act    (Cir. 
No.  1384).  55-484 
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The  Taylor  Grazing  Act  (act  of  June 
28,  1934,  48  Stat.  1269),  directs  the  Secre- 
tary of  the  Interior  to  provide,  by  appro- 
priate rules  and  regulations,  for  local 
hearings  on  appeals  from  the  decisions  of 
administrative  officers  in  matters  arising 
in  connection  with  the  administration  of 
the  act,  such  hearings  to  be  conducted  "in 
a  manner  similar  to  the  procedure  in  the 
land  department"  of  the  national  Govern- 
ment. Held,  That  since  registers  of  local 
land  offices  are  by  statute  authorized  to 
issue  subpoenas  and  administer  oaths  to 
witnesses,  who  are  entitled  to  receive  fees 
and  mileage  for  attendance,  and  since  the 
Secretary  of  the  Interior  is  directed  by 
section  2  of  the  act  to  "establish  such 
service  *  *  *  and  do  any  and  all  things 
necessary"  to  accomplish  the  purposes  of 
the  act,  it  follows  that  regional  graziers 
may  be  directed  by  the  Secretary  to  issue 
subpoenas  and  administer  oaths  to  wit- 
nesses in  grazing  appeals,  and  that  the 
witnesses  are  entitled  to  receive  fees  and 
mileage  for  attendance.  55-524 

Instructions  of  June  7,  1935,  as  to  duties 
of  district  land  offices  in  connection  with 
administration  of  Taylor  Grazing  Act  (Cir, 
No.  1356).  55-564 

Section  15  of  the  act  of  June  28,  1934, 
provides  that  only  lands  situated  in  such 
isolated  or  disconnected  tracts  as  not  to 
justify  their  inclusion  in  any  grazing  dis- 
trict established  pursuant  to  the  act  may 
be  leased  for  grazing  purposes,  and  the  de- 
termination of  this  matter  is,  by  the  terms 
of  the  act,  left  to  the  Secretary  of  the 
Interior.  55-580 

Regulations  of  July  22,  1936,  governing 
applications  for  exchanges  of  State  lands 
under  section  8,  Taylor  Grazing  Act,  as 
amended  by  act  of  June  26,  1936  (49  Stat. 
1976).     (Cir.  No.  1398).  55-582 

Regulations  of  July  28,  1936,  to  govern 
leasing  of  public  lands,  exclusive  of  Alas- 
ka, for  grazing  of  livestock,  under  Taylor 
Grazing  Act  as  amended  by  act  of  June  26, 
1936  (49  Stat.  1976).  Cir.  No.  1401 
amending  Cir.  No.  1336  (55  I.D.  114),  Cir. 
No.  1375  (Jan.  8,  1936),  and  Cir.  No.  1379 
(Mar.  5,  1936).  55-593 

Regulations  of  July  30,  1936,  to  govern 
assignment  of  duties  in  connection  with 
administration  of  Taylor  Grazing  Act ;  De- 
partmental Order  No.  884  of  Mar.  11,  1935, 


modified.     Cir.  No.  1356,  June  7,  1936,  p. 
564,  modified.     (Cir.  No.  1402.)         55-607 

Regulations  of  June  26,  1936,  concerning 
gifts  of  land  under  section  8,  Taylor  Graz- 
ing Act,  as  amended  by  section  3,  act  of 
June  26,  1936  (Cir.  No.  1407).  55-610 

Regulations  of  Sept.  6,  1936,  concern- 
ing exchanges  of  privately  owned  lands 
under  section  8,  Taylor  Grazing  Act,  as 
amended  by  section  3,  act  of  June  26,  1936 
(Cir.  No.  1408).  55-613 

Under  the  Taylor  Grazing  Act  individual 
applicants  for  grazing  privileges  must  be 
stockowners  and  citizens  or  prospective 
citizens.  Indians  who  are  stockowners 
are  eligible  applicants  as  all  Indians  born 
in  the  United  States  are  citizens  under  the 
act  of  June  2,  1924  (43  Stat.  253),  regard- 
less of  their  maintenance  of  tribal  relations 
or  their  residence  within  or  without  In- 
dian reservation.  The  Taylor  Grazing 
Act  does  not  authorize  discrimination 
against  applicants  because  of  race,  guard- 
ianship, or  other  personal  condition. 

56-79 

Indian  stockowners  who  own  any  in- 
terest in  land  or  any  occupancy  right  in 
tribal  land  or  any  water  rights  would  be 
entitled  to  preference  in  the  issuance  of 
grazing  privileges  under  the  Taylor  Graz- 
ing Act  and  the  regulations  pursuant 
thereto,  and  the  location  of  the  land  or 
water  involved,  within  or  without  an  In- 
dian reservation,  would  be  material  only 
in  determining  the  right  of  the  Indians 
to  first  consideration  within  the  preferred 
class.  56-80 

Indians  on  reservations  are  not  pro- 
hibited from  using  the  adjacent  public 
domain  for  livestock  grazing,  and  where 
such  use  has  continued  the  requisite  time, 
the  Indian  users,  otherwise  qualified,  may 
be  entitled  to  first  consideration  in  the  is- 
suance of  grazing  privileges.  56-80 

The  Secretary  of  the  Interior  is  au- 
thorized under  section  9  of  the  Taylor 
Grazing  Act  to  accept  contributions  con- 
sisting of  or  Including  funds  received  by 
a  State  under  section  10  of  the  act  when 
proffered  to  him  by  the  State  or  by  those 
vested,  under  the  State  law,  with  control 
over  the  expenditure  of  such  funds,  even 
though  the  contributions  are  conditioned 
on  his  use  of  the  money  for  a  particularly 
specified  type  of  expense  incident  to  the 
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administration,  protection,  or  improvement 
of  the  grazing  district  wherein  the  funds 
originated.  56-226 

There  is  no  need  for  modification  of  the 
Executive  order  of  Jan.  17,  1873,  in  order 
to  permit  a  regional  grazier  to  participate 
in  the  expenditure  of  State  grazing  funds 
in  the  manner  authorized  by  the  State 
laws  enacted  pursuant  to  section  10  of  the 
Taylor  Grazing  Act.  56-226 

The  Taylor  Grazing  Act  in  effect  repeals 
the  stock-raising  homestead  law  but,  in 
abandoning  old  land  policies  for  new,  does 
no  prejudice  to  the  rights  of  any  stock- 
raising  homestead  applicant,  no  citizen 
having  any  vested  interest  in  a  statute 
or  a  governmental  policy.  56-347 

Under  sections  1,  2,  and  8  of  the  act, 
an  application  for  original  entry  is  sus- 
ceptible of  allowance  only  upon  the  hap- 
pening of  both  of  two  contingencies,  des- 
ignation of  the  land  and  nonuser  of  the 
preferential  right  accorded  to  applicants 
for  additional  entry,  and  only  upon  such 
occurrence  initiates  in  the  applicant 
rights  in  esse,  viz,  1.  an  immediate,  pres- 
ent, procedural  right  of  priority  as  against 
third  parties;  and  2.  an  immediate,  pres- 
ent, substantive  right  of  occupancy  of  the 
land  as  against  the  Government.     56-347 

Reports  of  special  agents  involving  con- 
troversies under  the  Taylor  Grazing  Act 
are  confidential  and  not  subject  to  in- 
spection by  claimants,  attorneys,  or  the 
public.  57-8 

The  normal  application  of  section  11 
of  the  Taylor  Grazing  Act  to  ceded  Indian 
lands  is  not  affected  by  the  fact  that  they 
had  been  temporarily  withdrawn  from 
entry  by  the  Secretary  of  the  Interior 
pending  consideration  of  their  restoration 
to  Indian  ownership  under  section  3  of 
the  Indian  Reorganization  Act  of  June  18, 
1934  (48  Stat.  984;  25  U.S.C.  463),  or  by 
the  fact  that  the  consent  to  the  inclusion 
of  the  lands  so  withdrawn  was  given 
under  section  1  of  the  Taylor  Grazing  Act 
"with  the  understanding  that  this  agree- 
ment will  in  no  way  jeopardize  the  right, 
title  and  interest  of  the  Indians  in  and  to 
these  lands."  Once  this  consent  was  duly 
given,  the  order  of  withdrawal  had  no 
further  operative  effect,  and  could  not 
prevent  the  disposition  of  the  proceeds 
according    to    the    terms    of    the    statute. 


The  Secretary  of  the  Interior  could  not  in 
effect  be  given  a  power  to  include  land 
within  a  grazing  district  and  yet  sus- 
pend the  application  of  section  11  of  the 
Taylor  Grazing  Act.  Consent  could  not 
be  conditionally  given,  particularly  in  view 
of  the  fact  that  the  act  itself  was  designed 
to  protect  the  interests  of  the  Indians  by 
continuing  the  applicable  public-land  laws 
in  operation  with  respect  to  such  ceded 
Indian  lands  as  were  included  within 
grazing  districts.  58-203 

There  is  no  conflict  between  section  11 
of  the  Taylor  Grazing  Act  and  the  provi- 
sions, as  to  disposition  of  proceeds,  con- 
tained in  the  acts  of  June  15,  1880  (21 
Stat.  199),  and  Feb.  20,  1895  (28  Stat. 
677),  by  which  the  Ute  Indians  ceded 
their  lands,  and  the  act  of  Feb.  20,  1893 
(27  Stat.  469),  and  June  10,  1896  (29 
Stat.  321),  by  which  the  San  Carlos  In- 
dians ceded  their  lands.  While  under 
these  acts  of  cession  the  Indians  were  to 
receive  all  of  the  proceeds,  it  may  well 
be  presumed  that  the  50  percent  of  the 
proceeds  which  will  not  go  to  the  Indians 
will  be  used  by  the  Department  of  the 
Interior  and  the  State  to  increase  the  value 
of  the  land  itself.  Moreover,  section  11 
of  the  Taylor  Grazing  Act  expressly  pro- 
vides that  ceded  Indian  lands  shall  con- 
tinue to  be  subject  to  disposition  under 
the  "applicable  public  land  laws"  despite 
inclusion  in  a  grazing  district.  When  in- 
corporation of  ceded  Indian  lands  in  graz- 
ing districts  would  be  disadvantageous  to 
the  Indians,  the  Secretary  of  the  Interior 
may  protect  their  interests  by  declining 
to  take  such  action.  58-203 

The  Indians  are,  however,  entitled  to 
all  of  the  proceeds  of  ceded  lands  which 
have  been  leased  as  isolated  tracts  under 
section  15  of  the  Taylor  Grazing  Act,  since 
the  act  contains  no  express  provision  for 
the  disposition  of  the  proceeds  of  such 
leased  tracts.  Section  10  of  the  Taylor 
Grazing  Act,  which  is  the  general  pro- 
vision of  the  act  governing  the  disposition 
of  proceeds,  does  not  expressly  mention 
ceded  Indian  lands  either  as  originally  en- 
acted, or  as  amended  by  the  act  of  June 
26,  1936  (49  Stat.  1976,  1978).  Although 
section  10  of  the  act  refers  generally  to 
"moneys  received  under  the  authority  of 
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this  Act,"  it  may  be  assumed  that  Con- 
gress was  referring  only  to  such  moneys 
which  the  United  States  was  entitled  to 
receive  in  its  own  right  as  proprietor  and 
not  to  those  received  only  by  reason  of  a 
trust  relationship.  As  between  two  com- 
peting interpretations  of  section  10, 
choice  must  be  made  in  the  light  of  the 
settled  rule  of  construction  that  in  the 
field  of  Indian  legislation  ambiguities  are 
to  be  resolved  in  favor  of  the  Indians. 

58-204 

Various  phases  of  conservation  policy 
later  found  new  implementation  in  the 
Taylor  Grazing  Act  of  June  28,  1934  (48 
Stat.  1269)  and  the  Executive  orders  of 
Nov.  26,  1934  (No.  6910)  and  Feb.  5,  1935 
(No.  6964).  These  effected  withdrawal  of 
the  public  lands  in  24  States,  reserving 
them  for  classification,  for  determination 
of  their  highest  usefulness  and  for  con- 
servation and  development  of  natural  re- 
sources. But  section  7  of  the  amending 
act  of  June  26,  1936,  gave  to  the  Secretary 
discretionary  authority  to  restore  to  the 
public  domain  for  disposal  such  with- 
drawn lands  as  in  his  opinion  meet  the 
prescribed  tests  and  those  applicable  in 
the  interest  of  the  people  and  of  conserva- 
tion of  natural  resources:  Held,  lands  se- 
lected for  satisfaction  of  an  outsanding 
substitute  forest  lieu  selection  right  must 
meet  the  requirements  under  section  7, 
Taylor  Grazing  Act.  58-228 

Despite  wide  powers  in  his  supervisory 
capacity  and  large  discretion  under  sec- 
tion 7  of  the  Taylor  Grazing  Act  the  Sec- 
retary is  bound  by  the  applicable  statutes 
and  may  not  substitute  for  their  conditions 
and  the  public  interest  ad  hoc  criteria  of 
his  own  or  an  applicant's  choosing. 

58-229 

By  virtue  of  the  Taylor  Grazing  Act  of 
1934  (48  Stat.  1269),  rights  of  settlement 
may  no  longer  be  initiated.  58-557 

One  who  used  the  public  domain  for 
grazing  purposes  prior  to  the  enactment  of 
the  Taylor  Grazing  Act  acquired  no  graz- 
ing rights  in  the  land  by  reason  of  such 
usage.  60-63 

II.  CLASSIFICATION 

Since,  by  authority  of  section  1  of  the 
withdrawal  act  of  June  25,  1910  (36  Stat. 
847),    the    President    has   the    power    of 


making  temporary  withdrawals  for  the 
purpose  of  classifying  public  lands,  and 
since  a  classification  is  obviously  necessary 
and  proper  to  effectuate  the  purposes  of 
the  Taylor  Grazing  Act:  Held,  That  the 
President  may  temporarily  withdraw  va- 
cant and  unappropriated  public  domain 
for  that  purpose,  regardless  of  the  aggre- 
gate acreage  involved  in  the  withdrawal. 

55-70 

Upon  the  assumption  that  without 
waiver  of  the  drainage  liens  the  Caraway 
lands,  although  rendered  unfit  for  occu- 
pancy through  natural  causes,  could  not 
be  withdrawn  from  homestead  entry  and 
made  subject  to  classification  as  to  suita- 
bility therefor  under  section  7  of  the  Taylor 
Grazing  Act,  question  was  raised  whether 
under  the  Arkansas  Land  Policy  Act,  No 
331,  of  Mar.  16,  1939,  the  State  Land  Com- 
missioner had  authority  to  waive  or  cancel 
the  Caraway  liens.  Held,  1.  That  the 
act  probably  relates  only  to  State-owned 
lands  and  does  not  apply  to  the  delinquent 
United  States  lands,  which  cannot  become 
State-owned  through  forfeiture  for  delin- 
quent charges.  2.  That  in  the  absence 
of  any  State  construction  of  the  Land 
Policy  Act  as  to  such  authority  to  waive 
or  cancel  the  liens,  the  Caraway  Lands 
cannot  be  regarded  as  falling  under  the 
jurisdiction  of  the  State  Land  Commis- 
sioner for  the  purpose  of  taking  such 
action.  3.  That  the  liens  continue  unim- 
paired, subject  to  enforcement  as  pre- 
scribed by  the  Caraway  Act.  58-170 

Various  phases  of  conservation  policy 
later  found  new  implementation  in  the 
Taylor  Grazing  Act  of  June  28,  1934  (48 
Stat.  1269),  and  the  Executive  orders  of 
Nov.  26,  1934  (No.  6910),  and  Feb.  5,  1935 
(No.  6964) .  These  effected  withdrawal  of 
the  public  lands  in  24  States,  reserving 
them  for  classification,  for  determination 
of  their  highest  usefulness  and  for  con- 
servation and  development  of  natural  re- 
sources. But  section  7  of  the  amending 
act  of  June  26,  1936,  gave  to  the  Secre- 
tary discretionary  authority  to  restore  to 
the  public  domain  for  disposal  such  with- 
drawn lands  as  in  his  opinion  meet  the 
prescribed  tests  and  those  applicable  in  the 
interest  of  the  people  and  of  conservation 
of    natural    resources.     Held:    Lands    se- 
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lected  for  satisfaction  of  an  outstanding 
substitute  forest  lieu  selection  right  must 
meet  the  requirements  under  section  7, 
Taylor  Grazing  Act.  58-228 

Lands  not  of  the  class  and  character 
required  by  the  forest  lieu  legislation  are 
not  proper  for  disposal  under  section  7 
of  the  Taylor  Act  (48  Stat.  1269),  in  satis- 
faction of  an  outstanding  substitute  selec- 
tion right  as  accorded  by  the  repeal  act 
of  March  3,  1905  (33  Stat.  1264).     58-272 

Classification  of  land  under  section  7 
of  the  Taylor  Grazing  Act  as  not  suitable 
for  Valentine  scrip  location  is  proper 
where  the  land  is  beach  land  used  by  the 
public  as  a  recreational  area  and  is  lo- 
cated within  the  limits  of  an  incorporated 
city.  59-176 

The  authority  conferred  by  section  7  of 
the  Taylor  Grazing  Act  upon  the  Secretary 
to  classify  public  land  is  discretionary,  not 
mandatory,  whether  he  undertakes  classi- 
fication upon  his  own  initiative  or  upon 
application  of  an  interested  party.     59-176 

While  section  2275  of  the  Revised  Stat- 
utes, as  amended  Feb.  28,  1891  (26  Stat. 
796;  43  U.S.C.  (1952  ed.)  851),  granted  a 
right  to  the  States  to  make  indemnity  se- 
lection for  certain  deficiencies  in  the 
school-land  grants,  a  State  is  not  entitled 
to  particular  land  selected  unless  the  Sec- 
retary "in  his  discretion"  has  previously 
classified  the  land  under  section  7  of  the 
Taylor  Grazing  Act,  as  amended  (48  Stat. 
1272;  49  Stat.  1976;  43  U.S.C.  (1952  ed.) 
315f),  as  proper  for  selection.  59-451 

The  authority  under  section  7  of  the 
Taylor  Grazing  Act  (48  Stat.  1269),  as 
amended,  to  classify  lands  does  not  extend 
to  lands  outside  of  a  grazing  district  which 
are  applied  for  in  a  State  exchange  under 
section  8(c)    of  the  act.  61-270 

An  application  made  by  a  State,  pur- 
suant to  section  8(c)  of  the  Taylor  Grazing 
Act,  as  amended,  to  select  lands  with- 
drawn by  either  of  the  two  Executive  or- 
ders mentioned  in  section  7  of  the  Taylor 
Grazing  Act,  as  amended  (43  U.S.C,  1946 
ed.,  sec.  315f),  or  within  a  grazing  dis- 
trict may  not  be  rejected  merely  because 
the  lands  may  have  been  classified  pur- 
suant to  section  7  as  being  suitable  for 
disposition  under  another  of  the  public- 
land  laws.  61-277 


Unless  rights  have  been  initiated  in  the 
classified  lands,  any  prior  classification 
thereof  must  be  disregarded  in  considering 
a  State's  exchange  application.  61-277 

TERRITORIES 

(See  also  Alaska;  Guam;  Hawaii;  Puerto 
Rico;  Virgin  Islands) 

Congress  has  full  and  complete  legisla- 
tive authority  over  territory  ceded  to  the 
United  States  by  treaty.  (DeLima  v. 
Bidwell,  182  U.S.  1,  196).  54-599 

No  power  to  divest  the  Federal  Govern- 
ment of  any  estate  in  such  lands  by  any 
means  whatever  is  conferred  on  the  Sec- 
retary of  the  Interior  by  the  acts  of  Aug. 
1,  1916  (39  Stat.  432),  Aug.  25,  1916  (39 
Stat.  535),  and  Apr.  19,  1930  (46  Stat. 
227).  Neither  the  act  of  Aug.  25,  1916, 
nor  any  subsequent  legislation  empowers 
the  Secretary  to  grant  to  the  Territorial 
Government  or  to  any  other  exterior 
agency  exclusive  beneficial  control  of  graz- 
ing rights  in  any  national  park,  whether 
in  perpetuity  or  for  a  limited  period. 
Such  powers  still  remain  in  the  Congress. 
Held,  That  approval  by  the  Secretary  of 
the  Interior  of  the  reservation  of  perpetual 
grazing  rights  to  the  Territory  in  said 
Territorial  deed  is  ultra  vires  and  inop- 
erative even  if  the  reservation  be  con- 
strued as  a  mere  request.  56-263 

Under  section  2(a)  (7)  of  the  Philippine 
Independence  Act  (48  Stat.  456,  48  U.S.C. 
1232(a)  (7) )  and  section  1(7)  of  the  Ordi- 
nance appended  to  the  constitution  of  the 
Philippines,  the  government  of  the  Com- 
monwealth of  the  Philippines  is  made 
responsible  for  the  obligations  of  the  Ma- 
nila Railroad  Company  because  it  was  an 
instrumentality  of  the  Philippine  govern- 
ment at  the  time  of  the  adoption  of  the 
Philippine  Constitution.  Payment  of  debts 
on  such  obligations  by  the  Philippine  gov- 
ernment out  of  funds  on  deposit  in  the 
United  States,  in  the  absence  of  an  ap- 
propriation therefor,  is  unauthorized.  The 
Commonwealth  government  is  justified  in 
refusing  to  make  such  payments  in  view  of 
the  prohibition  of  section  (a)  (1)  of 
General  Ruling  10-A  of  the  Treasury 
Department.  58-461 

The  act  of  July  8,  1940  (54  Stat.  743), 
as  well  as  E.O.  NO.  8557  of  Sept.  30,  1940 
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(5  F.R.  3888),  applies  even  though  a  Fed- 
eral officer  or  employee  was  hired  or  re- 
hired in  a  Territory  or  possession  of  the 
United  States,  since  the  act  presupposes 
merely  "performing  official  duties  in  a  ter- 
ritory or  possession  of  the  United  States." 

59-231 
TIDELANDS 

Absolute  property  in  and  dominion  and 
sovereignty  over  the  soils  beneath  their 
tide  waters  have  been  reserved  to  the 
several  States,  so  that  land  in  the  State 
of  California  below  the  line  of  ordinary 
high  tide  is  not  subject  to  prospecting  un- 
der a  Federal  oil  and  gas  prospecting  per- 
mit, title  to  said  land  having  passed  to 
the  State,  subject  only  to  the  paramount 
right  of  navigation  over  the  waters  so  far 
as  such  navigation  might  be  required  by 
the  necessities  of  commerce  with  foreign 
nations  or  among  the  several  States. 

55-1 

Title  to  tidelands  in  California  passed 
to  the  State  in  1850  and  no  mineral  rights 
in  such  lands  were  reserved  to  the  United 
States.  In  1850  there  was  no  established 
mineral  policy  of  the  United  States.     56-60 

Tidelands  and  lands  beneath  navigable 
inland  waters  belong  to  the  States  within 
whose  boundaries  they  are  situated  (or  to 
the  States'  grantees).  60-491 

TIMBER  AND  STONE  ACT 

Land  which  is  shown  to  be  more  valu- 
able at  date  of  application  for  townsite 
purposes  than  for  the  stone  it  contains 
is  not  subject  to  acquisition  under  the 
timber  and  stone  law.  52-36 

Prior  to  the  submission  of  final  proof 
and  payment  of  the  purchase  money  an 
application  to  make  entry  under  the  timber 
and  stone  law  does  not  operate  to  defeat 
a  withdrawal  made  pursuant  to  the  act 
of  June  25,  1910,  (36  Stat.  847),  as 
amended  by  the  act  of  Aug.  24,  1912  (37 
Stat.  497).  52-102 

Henshaw  filed  a  protest  against  a  timber 
and  stone  application  filed  in  1933,  alleg- 
ing prior  purchase  in  1908  of  the  land  from 
the  State  of  California  by  his  ancestor  and 
continuous  possession  and  use  thereof 
since  by  his  ancestor  or  his  heirs  for  graz- 
ing, that  the  land  had  no  commercial  tim- 
ber upon  it,  that  the  selection  of  the  land 


by  the  State  had  been  rejected  in  1917. 
The  Commissioner  of  the  General  Land 
Office  dismissed  the  protest  for  the  reason 
that  the  selection  of  the  land  by  the  State 
had  been  rejected  in  1917.  Protestant, 
after  due  notice  of  this  dismissal,  took  no 
action  in  that  proceeding  but  thereafter 
filed  a  contest  affidavit  alleging  substan- 
tially the  same  facts  as  alleged  in  the 
former  protest,  which  the  Commissioner 
dismissed  on  the  grounds  (1)  that  the 
charge  stated  nothing  that  was  not  known 
to  his  office  and  was  subject  to  dismissal, 
therefore,  under  Rule  1  of  Practice,  and 
(2)  that  the  charges  in  the  former  protest 
and  present  contest  were  the  same.  Held : 
(1)  That  the  contest  affidavit  did  not  al- 
lege causes  of  invalidity  in  the  timber  and 
stone  application  shown  by  the  records, 
but  extraneous  matter,  and  that  the  first 
ground  for  dismissal  was  unsound;  (2) 
That  the  contest  affidavit  raised  the  same 
issues  between  the  same  parties  concern- 
ing the  same  subject  matter  that  was 
raised  in  the  previous  protest  and  the 
matter  was  res  judicata,  although  in  the 
decision  on  the  previous  protest  no  con- 
sideration was  given  to  the  question  of  the 
value  of  the  land  for  timber,  which  was 
not  a  basis  of  contest  but  of  protest. 

56-241 

TIMBER  SALES  AND  DISPOSALS 

Instructions  of  Feb.  25,  1927,  sale  of 
dead  or  down  and  fire  filled  or  damaged 
timber.  Paragraph  2,  Cir.  No.  1093  (51 
L.D.  574),  amended.  52-42 

Regulations  of  Mar.  20,  1929,  exporta- 
tion of  timber  from  public  lands  in  Alaska. 
Cir.  No.  1092  (51  L.D.  537),  amended  (Cir. 
No.  1184).  "  52-585 

Regulations  of  Aug.  5,  1929,  exportation 
of  timber  from  public  lands  in  Alaska - 
Cir.  No.  1092  (51  L.D.  537),  amended. 
(Cir.  No.  1198.)  52-586 

Regulations  of  Aug.  15,  1932,  free  use 
of  timber  on  vacant  unreserved  public 
lands  in  Arizona  and  other  western  States. 
(Cir.  No.  1285,  superseding  Cir.  Nos.  222 
and  223  (42  L.D.  22).)  54-26 

The  act  of  Mar.  4,  1933  (47  Stat.  1568), 
which  merely  authorizes  and  directs  the 
Secretary  of  the  Interior,  with  the  consent 
of  the  Indians  and  the  purchasers,  to 
modify  timber  sale  contracts,  cannot  prop- 
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erly  be  construed  to  modify,  by  its  own 
operation  and  ivithout  the  consent  of  the 
purchaser,  a  contract  provision  for  price 
reduction.  54-401 

It  is  doubtful  wbetber  tbe  President 
may,  pursuant  to  his  war  powers,  author- 
ize the  disposition  of  timber  within  the 
Olympic  National  Park  without  regard  to 
the  prohibitions  contained  in  the  National 
Park  statutes.  58-480 

As  the  Tongass  Timber  Act  of  Aug.  8, 
1947  (61  Stat.  920)  vests  in  the  Secretary 
of  Agriculture  the  exclusive  authority  to 
make  valid  sales  of  timber  growing  in  the 
Tongass  National  Forest,  including  timber 
growing  on  areas  which  are  subject  to 
Indian  possessory  rights,  a  native  tribe 
or  group  which  has  "Indian  title"  or  pos- 
sessory rights  with  respect  to  an  area  of 
timberland  within  the  exterior  boundaries 
of  that  forest  cannot  legally  sell  such 
timber.  60-142 
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I.  GENERALLY 

The  Government  cannot,  except  with  the 
consent  of  Congress,  be  sued  for  the  torts, 
misconduct,  misfeasance,  or  laches  of  its 
officers  or  employees,  but  it  is  liable  for 
property  taken  or  injured  by  its  employ- 
ees for  public  use.  53-399 

A  valid  claim  for  damages  under  the 
terms  of  the  act  of  Dec.  28,  1922  (42  Stat. 
1066),  arises  where,  without  negligence 
on  the  part  of  the  claimant,  his  property 
is  injured  through  the  negligent  operation 
of  an  automobile  by  an  employee  of  the 
United  States  acting  within  the  scope  of 
his  employment,  and  the  amount  of  the 
claim  does  not  exceed  $1,000.  54-209 

Under  the  terms  of  the  act  of  Dec.  28, 
1922  (42  Stat.  1066),  an  injury  is  com- 
pensable only  if  it  was  caused  by  the  neg- 
ligence of  an  officer  or  employee  of  the 


United  States  while  acting  within  the 
scope  of  his  employment.  54-347 

In  order  to  warrant  a  recovery  of  dam- 
ages under  the  act  of  Dec.  28,  1922  (42 
Stat.  1066),  it  must  be  established  that 
there  was  a  breach  of  duty  which  was  the 
efficient  cause  of  the  accident  resulting  in 
damage,  and  that  the  claimant  himself 
did  not  neglect  any  duty  which,  if  per- 
formed, would  have  prevented  the  acci- 
dent. 54-348 

The  act  of  Dec.  28,  1922  (42  Stat.  1066), 
authorizing  the  heads  of  departments  to 
consider  and  certify  to  Congress  claims 
filed  "on  account  of  damages  to  or  loss  of 
privately  owned  property  *  *  *  caused  by 
the  negligence  of  any  officer  or  employee 
of  the  Government,"  does  not  authorize 
the  consideration  of  costs  or  attorneys' 
fees  incident  to  the  presentation  of  a 
claim.  56-245 

Holding  that  an  erroneous  allowance  of 
a  homestead  entry  is  an  act  of  negligence 
and  that  the  United  States  is  liable  for 
damage  resulting  therefrom  is  not  incon- 
sistent with  the  principle  that  upon  the 
cancellation  of  a  void  entry  the  land  is  to 
be  regarded  as  if  no  entry  had  been  made. 

56-250 

The  right  of  an  insurance  company  to 
present  a  subrogated  claim  for  damages 
to  private  property  must  be  based,  so  far 
as  the  Government  is  concerned,  on  actual 
payment  to  the  assured.  The  mere  ex- 
istence of  a  policy  or  a  statement  of  what 
the  assured  is  willing  to  accept  is  insuffi- 
cient to  subrogate  the  insurance  company 
to  the  assured's  rights.  56-258 

The  doctrine  of  res  ipsa  loquitur  may 
be  applied  where  claimant's  horse  was 
killed  as  result  of  coming  in  contact  with 
a  fallen  high-tension  electric  line  belong- 
ing to  the  Office  of  Indian  Affairs.  Al- 
though the  references  by  district  counsel 
throughout  the  record  to  negligence  of 
Government  employees  in  failing  safely 
to  maintain  the  powerline  are  not  sup- 
ported by  evidence  as  to  any  specific  acts 
of  negligence,  the  proof  of  the  accident 
and  of  surrounding  circumstances  are  such 
as  to  leave  no  reasonable  conclusion  other 
than  that  the  mishap  occurred  because  of 
the  negligence  of  the  Government.    57-121 

Where  the  claimant,  a  restricted  Indian, 
has  died  during  the  interim  between  the 
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date  of  filing  claim  and  the  award  of  dam- 
ages, payment  of  the  award  should  be 
made  in  accordance  with  the  act  of  Feb. 
25,  1933  (47  Stat.  907),  which  provides 
that  any  money  accruing  from  a  govern- 
mental agency  to  Indians  who  are  rec- 
ognized wards  of  the  Government,  for 
whom  no  legal  guardians  or  other  fiduci- 
aries have  been  appointed,  may  be  paid 
to  such  superintendent  or  other  bonded 
officer  of  the  Indian  Service  as  the  Secre- 
tary of  the  Interior  shall  designate,  to  be 
handled,  disbursed  to  proper  payees,  and 
accounted  for  by  him  with  other  moneys 
under  his  control,  in  accordance  with  ex- 
isting law  and  the  regulations  of  the  De- 
partment. 57-121 

Where  claimant  was  still  indebted  to 
the  Government  for  part  of  the  purchase 
price  of  the  subject  matter  of  the  claim, 
under  a  specific  reimbursable  agreement, 
the  superintendent  or  other  bonded  officer 
of  the  Indian  Service  to  be  determined  by 
the  Secretary  of  the  Interior,  to  whom 
payment  will  be  made  under  the  act  of 
Feb.  25,  1933  (47  Stat.  907),  should  be 
governed  by  the  Reimbursable  Regulations 
in  order  to  protect  the  interests  of  the 
Government  in  the  matter  of  the  unpaid 
account.  57-121 

The  doctrine  of  res  ipsa  loquitur  is  ap- 
plicable in  cases  of  damage  to  privately 
owned  property  resulting  from  blasting  op- 
erations conducted  by  Government  em- 
ployees and,  in  the  absence  of  an  explana- 
tion by  the  Government  consistent  with 
freedom  from  negligence,  claims  for  such 
damage  should  be  allowed  and  certified  to 
the  Congress  for  payment  under  the  act 
of  Dec.  28,  1922  (42  Stat.  1066,  31  U.S.C. 
215).  58-63 

When  a  trespasser  not  only  injures  an 
owner  by  depriving  him  of  his  chosen  use 
of  his  property  or  of  his  privilege  of  with- 
holding it  from  use  but  also  tortiously  uses 
that  property  for  his  own  purposes  and 
gain,  the  damages  for  which  he  is  respon- 
sible are  determinable  not  by  reference  to 
the  value  of  what  the  owner  might  have 
done  with  his  property  but  by  reference  to 
the  value  of  what  the  tortfeasor  actually 
did  with  it :  Held,  that  one  who  without 
authority  uses  lands  in  a  stock  driveway 
for  his  own  purposes,  building  thereon 
structures  for  diverse  uses  and  conducting 


thereon  diverse  commercial  enterprises  is 
liable  not  for  the  worth  of  some  different 
use,  such  as  grazing,  which  the  Government 
might  have  made  of  the  lands  but  for  the 
worth  of  the  use  which  he  makes  of  the 
land,  namely,  the  reasonable  rental  value 
of  that  use,  its  extent  and  duration  both 
being  considered.  58-708 

The  claim  of  an  insurance  subrogee  is 
recognized  where  actual  payment  for  the 
damage  or  a  portion  of  it  has  been  made 
by  the  insurance  company  under  a  legal 
duty  to  the  owner  of  the  damaged  prop- 
erty. 59-520 

The  fact  that  damage  is  covered  by  in- 
surance does  not  bar  a  right  to  payment 
under  the  Federal  Tort  Claims  Act.  If 
the  claim  is  otherwise  meritorious,  it  is 
paid  to  the  insured  if  he  has  not  collected 
from  the  insurance  company,  or  to  the 
insurance  company  to  the  extent  that  it 
has  made  payment  to  the  insured.     59-520 

Where  an  insurance  company  informs 
claimant  that  it  will  not  make  payment 
for  damage,  the  Department  may  pay  such 
a  claim,  if  it  is  otherwise  meritorious,  since 
there  is  no  danger  that  the  claimant  will 
be  compensated  twice  or  that  the  Depart- 
ment will  be  required  to  make  a  second 
payment  to  the  insurance  company  on  the 
same  claim.  59-520 

The  United  States  is  not  liable  under  the 
Federal  Tort  Claims  Act  (60  Stat.  812), 
for  damage  caused  by  an  alleged  negligent 
act  of  an  employee  of  a  person  performing 
work  for  the  Government  as  an  independ- 
ent contractor.  69-560 

The  case  of  Wooden-ware  Go.  v.  United 
States  (106  U.S.  432)  determined  that,  in 
the  absence  of  a  State  statute  on  the  point, 
an  innocent  purchaser  from  a  willful  tres- 
passer "must  respond  by  the  same  rule  of 
damages  as  his  vendor  should  if  he  had 
been  sued,"  and  the  contrary  conclusion  in 
the  departmental  memorandum  of  Mar. 
26,  1938,  to  the  General  Land  Office  was 
erroneous.  60-6 

The  departmental  memorandum  of 
Mar.  26,  1938,  to  the  Commissioner  of  the 
General  Land  Office,  concerning  the  meas- 
ure of  damages  payable  by  an  innocent  pur- 
chaser from  a  willful  trespasser,  errone- 
ously regarded  headnote  3  in  the  official 
report  of  the  Court's  opinion  in  the  case  of 
Wooden-ware  Go.  v.  United  States,  106  U.S. 
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432,  as  fixing,  in  the  absence  of  a  State 
statute  on  the  point,  the  measure  of  dam- 
ages payable  by  said  innocent  purchaser  as 
the  value  of  the  timber  at  the  time  of  such 
purchase,  irrespective  of  the  extent  of  the 
liability  of  the  willful  trespasser.        60-6 

The  1-year  period  in  which  a  claim  un- 
der the  Federal  Tort  Claims  Act  could  be 
filed  by  an  insurer-subrogee  began  to  run 
on  the  date  when  the  claim  of  its  insured 
against  the  United  States  accrued  (or  on 
Aug.  2,  1946,  whichever  was  later)  and 
not  on  the  date  when  it  made  payment  to 
the  insured.  60-242 

In  a  situation  where  liability  must  be 
grounded  on  negligence,  a  person  is  liable 
only  for  those  consequences  which  he,  as 
an  ordinarily  prudent  person,  should  rea- 
sonably have  foreseen  as  a  probable  result 
of  his  conduct.  60-399 

The  same  act  of  careless  conduct  may 
constitute  negligence  toward  one  person 
or  article  of  property  and  not  constitute 
negligence  toward  another  person  or  article 
of  property.  60-399 

Doctrine  of  res  ipsa  loquitur  is  a  rule  of 
evidence  which  permits  an  inference  of 
negligence  by  furnishing  a  substitute  for 
it,  thus  relieving  the  claimant  of  the  bur- 
den of  producing  specific  proof  of  it. 

61-198 

The  doctrine  of  res  ipsa  loquitur  is  that 

(1)  if  the  cause  of  the  incident  is  known, 

(2)  if  the  thing  which  caused  the  damage 
was  under  the  control  of  the  defendant, 
and  (3)  if  the  incident  is  such  as,  in  the 
ordinary  course  of  things,  does  not  happen 
if  those  who  have  control  use  proper  care, 
reasonable  evidence  is  afforded,  in  the 
absence  of  an  explanation  by  the  defend- 
ant, that  the  incident  arose  from  want  of 
care.  61-198 

An  employee  of  the  United  States  is  not 
in  immediate  control  of  an  instrumentality 
the  movements  of  which  he  cannot  regulate 
because  of  its  defective  condition.     61-219 

While  negligence  is  defined  as  the  lack 
of  reasonable  care  towards  persons  or 
property,  the  standards  of  reasonable  care 
are  higher  when  the  risk  of  personal  in- 
jury is  involved.  61-219 

An  independent  intervening  cause  of 
damage  will  relieve  the  Government  from 
acts  which  may  have  originally  had  ele- 
ments of  negligence.  61-447 


Under  the  law  of  Oregon,  a  Government 
employee  parking  his  private  motor  ve- 
hicle in  a  Government  parking  lot  pro- 
vided for  his  convenience  is  generally  an 
invitee.  The  Government  owes  a  duty  to 
such  an  invitee  of  exercising  reasonable 
and  ordinary  care  and  providing  reasona- 
bly safe  premises.  61-447 

Where  a  sudden  gust  of  wind  blows 
paint  from  a  spraying  operation  performed 
by  Government  employees  and  deposits  it 
on  a  parked  motor  vehicle  130  feet  away, 
the  Government  is  not  liable  to  the  owner 
thereof.  61-447 

II.  AIRCRAFT 

A  trespass  upon  privately  owned  land 
due  to  a  forced  landing  of  an  airplane  is 
a  "wrongful  act,"  within  the  meaning  of 
that  term  as  used  in  28  U.S.C.  2672,  even 
though  the  pilot  used  due  care  in  the  han- 
dling of  the  aircraft.  60-337 

The  Government  is  liable  for  the  dam- 
age resulting  from  a  forced  landing  on 
privately  owned  land  of  an  airplane  pi- 
loted by  an  employee  of  the  Government 
acting  within  the  scope  of  his  employment. 

60-338 

III.  AMOUNT  OF  DAMAGES 

The  claimant  rented  an  automobile  for 
$25  for  the  period  during  which  his  own 
was  being  repaired,  it  having  been  dam- 
aged by  reason  of  the  negligence  of  a 
Government  employee,  and  used  the  rented 
automobile  for  necessary  transportation. 
Held,  That  since  it  is  well  settled  that 
deprivation  of  use  of  property  is  a  proper 
item  of  damages  to  be  recovered  from  the 
person  whose  negligent  act  necessitated  its 
repair,  the  rental  value  of  the  claimant's 
automobile  should  be  considered  as  a  claim 
"on  account  of  damages  to  or  loss  of 
privately  owned  property"  within  the 
meaning  of  the  act  of  Dec.  28,  1922 
(42  Stat.  1066),  and  the  amount  so  ex- 
pended for  rental  may  be  regarded  as  the 
reasonable  rental  value  of  the  damaged 
automobile.  56-245 

Following  the  sale  by  the  entryman  of 
the  standing  timber  for  the  sum  of  $125. 
the  purchaser  sold  and  delivered  41,702 
feet  of  timber  before  discovery  by  the 
claimant.  Thereafter  34,530  feet  were 
sold  and  delivered,  for  which  the  claimant 
received  payment  at  the  rate  of  $3  per 
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thousand  feet.  The  claim  is  allowed  for 
the  41,702  feet  of  timber,  for  which  the 
claimant  has  not  received  payment,  at  $3 
per  thousand  feet,  the  valuation  made  by 
the  claimant  and  supported  by  other  evi- 
dence in  the  record.  56-251 

In  its  petition  for  certiorari  in  Standard 
Oil  Co.  of  California  v.  United  States,  309 
U.S.  654  (1940) ,  the  Department  of  Justice, 
relying  on  Board  of  Commissioners  v. 
United  States,  308  U.S.  343,  350,  argued 
that  Federal  law  controls  when  the  right 
to  be  enforced  springs  from  the  holding 
of  property  by  the  Government  in  a  sov- 
ereign capacity  under  the  Constitution  and 
that  the  measure  of  damages  in  a  conver- 
sion of  United  States  oil  is  not  to  be  deter- 
mined by  State  law  under  Mason  v.  United 
States  and  Erie  v.  Tompkins  but  is  pri- 
marily a  matter  of  Federal  law  as  to  which 
a  Federal  court  may  formulate  a  judicial 
rule  in  the  absence  of  express  Federal 
legislation.  58-695 

The  case  of  Wooden-ware  Co.  v.  United 
States  (106  U.S.  432)  determined  that,  in 
the  absence  of  a  State  statute  on  the  point, 
an  innocent  purchaser  from  a  willful  tres- 
passer "must  respond  by  the  same  rule  of 
damages  as  his  vendor  should  if  he  had 
been  sued,"  and  the  contrary  conclusion  in 
the  departmental  memorandum  of  Mar. 
26,  1938,  to  the  General  Land  Office  was 
erroneous.  60-6 

The  departmental  memorandum  of 
Mar.  26,  1938,  to  the  Commissioner  of  the 
General  Land  Office,  concerning  the  meas- 
ure of  damages  payable  by  an  innocent  pur- 
chaser from  a  willful  trespasser,  errone- 
ously regarded  headnote  3  in  the  official 
report  of  the  Court's  opinion  in  the  case  of 
Wooden-ware  Co.  v.  United  States,  106  U.S. 
432,  as  fixing,  in  the  absence  of  a  State 
statute  on  the  point,  the  measure  of  dam- 
ages payable  by  said  innocent  purchaser  as 
the  value  of  the  timber  at  the  time  of  such 
purchase,  irrespective  of  the  extent  of  the 
liability  of  the  willful  trespasser.         60-6 

IV.  BAILMENTS 
Private  property,  in  the  possesssion  of 
claimant  as  bailee,  was  damaged  through 
the  negligence  of  a  Government  employee. 
Since  the  bailee  was  responsible  to  the 
bailor-owner,  who  waives  in  favor  of  bailee 
all  right  of  claim  against  any  third  party 


by  reason  of  any  collision  involving  the 
bailed  property,  the  bailee's  interest  in  the 
property  entitles  him  to  reimbursement 
under  the  act  of  June  28,  1937  (50  Stat. 
321).  57-101 

The  bailee  of  an  automobile,  who  is  re- 
sponsible to  the  bailor  for  all  damage 
under  $100  done  to  the  vehicle  during  the 
period  of  the  bailment,  may  properly  file 
a  claim  against  the  United  States  under 
the  Federal  Tort  Claims  Act  for  compen- 
sation because  of  damage  in  the  amount 
of  $69.15  to  the  bailed  automobile  al- 
legedly as  a  result  of  a  negligent  or  wrong- 
ful act  or  omission  on  the  part  of  a  Gov- 
ernment employee  acting  within  the  scope 
of  his  employment.  60-252 

V.  CONTRIBUTORY  NEGLIGENCE 

In  order  to  warrant  a  recovery  of  dam- 
ages under  the  act  of  Dec.  28, 1922,  it  must 
be  established  that  there  was  a  breach 
of  duty  which  was  the  efficient  cause  of 
the  accident  resulting  in  damage,  and  that 
the  claimant  himself  did  not  neglect  any 
duty  which,  if  performed,  would  have  pre- 
vented the  accident.  54-348 

Negligence  of  private  driver,  which 
would  preclude  allowance  of  any  claim 
submitted  by  him,  cannot  be  imputed  to 
passenger  who  presents  meritorious  claim 
and  is  shown  not  to  have  been  engaged  in 
joint  enterprise  nor  involved  in  directing 
operation  of  the  private  car.  57-77 

The  doctrine  of  res  ipsa  loquitur  is  ap- 
plicable in  cases  of  damage  to  privately 
owned  property  resulting  from  blasting 
operations  conducted  by  Government  em- 
ployees and,  in  the  absence  of  an  explana- 
tion by  the  Government  consistent  with 
freedom  from  negligence,  claims  for  such 
damage  should  be  allowed  and  certified  to 
the  Congress  for  payment  under  the  act  of 
Dec.  28,  1922  (42  Stat.  1066,  31  U.S.C. 
215)  58-63 

VI.  LICENSEES  AND  INVITEES 

A  visitor  entering  a  national  park  main- 
tained by  the  United  States  for  the  benefit 
of  the  public  has  the  legal  status  of  an 
invitee.  59-562 

The  Government  is  under  a  legal  duty 
to  exercise  reasonable  care  for  the  safety 
of  an  invitee.  59-562 


TORTS,   VI,   VII 


465 


A  person  who  enters  upon  the  land  of 
the  United  States  by  permission  of  the 
owner  but  solely  for  his  own  purpose  and 
benefit  has  the  legal  status  of  a  licensee. 

60-58 

Under  the  Federal  Tort  Claims  Act,  the 
legal  duty  of  the  United  States  to  a  licen- 
see is  determined  by  the  law  of  the  State 
in  which  the  incident  giving  rise  to  a  claim 
by  a  licensee  occurred ;  and  in  most  juris- 
dictions a  landowner  is  not  under  a  legal 
duty  to  take  affirmative  steps  to  make  the 
premises  safe  for  a  licensee.  60-58 

A  visitor  to  a  public  museum  operated 
by  the  National  Park  Service  is  an  invitee. 

61-226 

An  invitee  cannot  recover  for  an  injury 
suffered  in  a  fall  on  a  floor  without  show- 
ing that  the  floor  was  negligently  main- 
tained by  the  owner  of  the  premises,  and 
that  such  negligence  caused  the  fall  and 
the  resulting  injury.  61-226 

An  invitee  must  exercise  ordinary  and 
reasonable  care  and  prudence.  61-226 

The  National  Park  Service  is  not  an 
insurer  of  the  safety  of  an  invitee  to  its 
museums.  61-226 

Under  the  law  of  Missouri,  a  property 
owner  owes  an  invitee  only  the  duty  of 
guarding  him  against  latent  and  concealed 
dangers  known  to  the  owner,  but  unknown 
to  the  invitee.  61-226 

An  independent  intervening  cause  of 
damage  will  relieve  the  Government  from 
acts  which  may  have  originally  had  ele- 
ments of  negligence.  61-447 

Under  the  law  of  Oregon,  a  Government 
employee  parking  his  private  motor  vehicle 
in  a  Government  parking  lot  provided  for 
his  convenience  is  generally  an  invitee. 
The  Government  owes  a  duty  to  such  an 
invitee  of  exercising  reasonable  and  ordi- 
nary care  and  providing  reasonably  safe 
premises.  61^47 

Where  a  sudden  gust  of  wind  blows 
paint  from  a  spraying  operation  performed 
by  Government  employees  and  deposits  it 
on  a  parked  motor  vehicle  130  feet  away, 
the  Government  is  not  liable  to  the  owner 
thereof.  61-447 

VII.  MOTOR  VEHICLES 

An  employee  of  the  United  States,  in  the 
course  of  employment  for  and  on  behalf  of 
the  United  States,  negligently  caused  in- 
jury to  the  automobile  of  a  private  citizen 
656477—63     vol.  52 31 


lawfully  in  the  Piatt  National  Park,  Okla- 
homa, the  damage  amounting  to  $8.45. 
Held,  That  a  claim  for  this  amount,  under 
the  circumstances  shown,  comes  within  the 
scope  of  the  act  of  Dec.  28,  1922  (42  Stat. 
1066).  54-287 

An  employee  of  the  United  States,  in  the 
course  of  employment  for  and  on  behalf 
of  the  United  States,  negligently  caused 
injury  to  the  private  automobile  of  a  pri- 
vate citizen  lawfully  upon  the  public  high- 
way, the  damage  amounting  to  $275.76,  to 
cover  repairs.  Held,  That  a  claim  for  this 
amount,  under  the  circumstances  shown, 
comes  within  the  scope  of  the  act  of  Dec. 
28,  1922  (42  Stat.  1066).  54-300 

A  motorist  following  another  vehicle 
along  the  highway  must  keep  his  automo- 
bile under  such  control  and  at  such  a  dis- 
tance behind  the  leading  vehicle  as  will 
enable  him  to  cope  with  the  exigencies  of 
ordinary  travel.  54-348 

The  claimant  rented  an  automobile  for 
$25  for  the  period  during  which  his  own 
was  being  repaired,  it  having  been  damaged 
by  reason  of  the  negligence  of  a  Govern- 
ment employee  and  used  the  rented  auto- 
mobile for  necessary  transportation. 
Held,  That  since  it  is  well  settled  that  dep- 
rivation of  use  of  property  is  a  proper 
item  of  damages  to  be  recovered  from  the 
person  whose  negligent  act  necessitated 
its  repair,  the  rental  value  of  the  claim- 
ant's automobile  should  be  considered  as  a 
claim  "on  account  of  damages  to  or  loss  of 
privately  owned  property"  within  the 
meaning  of  the  act  of  Dec.  28,  1922  (42 
Stat.  1066),  and  the  amount  so  expended 
for  rental  may  be  regarded  as  the  reason- 
able rental  value  of  the  damaged  automo- 
bile. 56-245 

Claim  for  damage  to  private  property 
under  the  act  of  June  28,  1937  (50  Stat. 
321),  denied,  irrespective  of  negligence  on 
the  part  of  Government  employee,  where 
evidence  indicates  negligence  by  claimant's 
own  operator.  56-258 

Negligence  of  private  driver,  which 
would  preclude  allowance  of  any  claim 
submitted  by  him,  cannot  be  imputed  to 
passenger  who  presents  meritorious  claim 
and  is  shown  not  to  have  been  engaged  in 
joint  enterprise  nor  involved  in  directing 
operation  of  the  private  car.  57-77 
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A  mere  showing  by  a  claimant  that  his 
automobile  was  damaged  when  a  Govern- 
ment motor  vehicle  skidded  on  a  slick,  icy 
road  and  sideswiped  the  claimant's  auto- 
mobile does  not  meet  the  test  prescribed 
by  Congress  for  the  making  of  awards  un- 
der the  Federal  Tort  Claims  Act.        60-252 

Skidding  on  an  icy  street  or  road  does 
not,  as  a  matter  of  law,  establish  that  the 
driver  of  the  skidding  motor  vehicle  was 
guilty  of  a  negligent  or  otherwise  wrongful 
act  or  omission  in  the  operation  of  the 
vehicle.  60-252 

The  bailee  of  an  automobile,  who  is  re- 
sponsible to  the  bailor  for  all  damage  un- 
der $100  done  to  the  vehicle  during  the 
period  of  the  bailment,  may  properly  file  a 
claim  against  the  United  States  under  the 
Federal  Tort  Claims  Act  for  compensation 
because  of  damage  in  the  amount  of  $69.15 
to  the  bailed  automobile  allegedly  as  a  re- 
sult of  a  negligent  or  wrongful  act  or 
omission  on  the  part  of  a  Government  em- 
ployee acting  within  the  scope  of  his  em- 
ployment. 60-252 

Where  the  driver  of  a  Government  ve- 
hicle, without  having  given  a  signal  of  his 
intention  to  do  so,  changed  his  course 
slightly  and  invaded  the  left  side  of  the 
highway  to  the  extent  of  2  feet  in  order 
to  avoid  endangering  anyone  who  might 
step  suddenly  into  the  highway  f  om  a  truck 
parked  alongside  the  highway  on  the  Gov- 
ernment driver's  right,  and  the  Govern- 
ment vehicle  was  struck  from  the  rear  by 
a  privately  owned  automobile  traveling  at 
a  high  rate  of  speed  and  was  hurled  from 
the  highway  into  the  parked  truck,  the 
United  States  is  not  liable  under  the  Fed- 
eral Tort  Claims  Act  to  the  owner  of  the 
parked  truck  for  the  damage  resulting  to 
it.  60-399 

VIII.  PERSONAL  INJURY  OR  DEATH 

By  the  terms  of  the  act  of  Dec.  28,  1922 
(42  Stat.  1066),  the  head  of  an  Executive 
Department  of  the  United  States  Govern- 
ment, acting  on  its  behalf,  is  authorized  to 
"consider,  ascertain,  adjust,  and  determine 
any  claim  accruing  after  Apr.  6,  1917,  on 
account  of  damages  to  or  loss  of  privately 
owned  property,  where  the  amount  of  the 
claim  does  not  exceed  $1,000,  caused  by  the 
negligence  of  any  officer  or  employee  of 


the  Government  acting  within  the  scope  of 
his  employment,"  the  amount  found  due 
to  be  certified  to  Congress  as  a  legal  claim 
for  payment,  but  no  claim  to  be  considered 
unless  presented  within  one  year  from  the 
date  of  its  accrual.  54-286 

The  scope  of  the  act  of  Dec.  28, 1922  (42 
Stat.  1066),  does  not  embrace  claims  for 
personal  injury,  but  only  claims  for  dam- 
age to  or  loss  of  privately  owned  property. 

54-287 
IX.  PROPERTY  DAMAGE 

By  the  terms  of  the  act  of  Dec.  28,  1922 
(42  Stat.  1066),  the  head  of  an  Executive 
Department  of  the  United  States  Govern- 
ment, acting  on  its  behalf,  is  authorized 
to  "consider,  ascertain,  adjust,  and  deter- 
mine any  claim  accruing  after  Apr.  6, 
1917,  on  account  of  damages  to  or  loss  of 
privately  owned  property,  where  the 
amount  of  the  claim  does  not  exceed 
$1,000,  caused  by  the  negligence  of  any 
officer  or  employee  of  the  Government  act- 
ing within  the  scope  of  his  employment," 
the  amount  found  due  to  be  certified  to 
Congress  as  a  legal  claim  for  payment,  but 
no  claim  to  be  considered  unless  presented 
within  one  year  from  the  date  of  its 
accrual.  54-286 

An  employee  of  the  United  States,  in 
the  course  of  employment  for  and  on  be- 
half of  the  United  States,  negligently 
caused  injury  to  the  automobile  of  a  pri- 
vate citizen  lawfully  in  the  Piatt  National 
Park,  Oklahoma,  the  damage  amounting 
to  $8.45.  Held,  That  a  claim  for  this 
amount,  under  the  circumstances  shown, 
comes  within  the  scope  of  the  act  of  Dec. 
28,  1922   (42  Stat.  1066).  54-287 

The  scope  of  the  act  of  Dec.  28, 1922  (42 
Stat.  1066)  does  not  embrace  claims  for 
personal  injury,  but  only  claims  for  dam- 
age to  or  loss  of  privately  owned  property. 

54-287 

By  the  terms  of  the  act  of  Dec.  28,  1922 
(42  Stat.  1066),  the  head  of  an  Executive 
Department  of  the  United  States  Govern- 
ment, acting  on  its  behalf,  is  authorized  to 
"consider,  ascertain,  adjust,  and  determine 
any  claim  accruing  after  Apr.  6,  1917,  on 
account  of  damages  to  or  loss  of  privately 
owned  property,  where  the  amount  of  the 
claim  does  not  exceed  $1,000,  caused  by 
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the  negligence  of  any  officer  or  employee 
of  the  Government  acting  within  the  scope 
of  his  employment",  the  amount  found 
due  to  be  certified  to  Congress  as  a  legal 
claim  for  payment,  but  no  claim  to  be  con- 
sidered unless  presented  within  one  year 
from  the  date  of  its  accrual.  54-300 

Any  doubt  as  to  the  intent  of  Congress 
concerning  payment  of  damages  for  loss  of 
use  of  damaged  property  may  be  resolved 
by  construing  the  statute  (act  of  Dec.  28, 
1922,  42  Stat.  1066),  to  require  certifica- 
tion, thereby  affording  an  opportunity  for 
a  conclusive  legislative  construction. 

56-245 

The  act  of  Dec.  28,  1922  (42  Stat.  1066) 
should  be  construed  so  as  to  afford  relief 
to  a  person  suffering  property  damage  by 
reason  of  the  negligence  of  a  Government 
employee  to  the  same  extent  as  if  the 
issues  were  to  be  litigated  between  private 
individuals.  56-245 

The  act  of  Dec.  28,  1922  (42  Stat.  1066) 
authorizes  the  heads  of  departments  to 
consider  and  certify  to  Congress  claims 
filed  "on  account  of  damages  to  or  loss  of 
privately  owned  property  *  *  *  caused 
by  the  negligence  of  any  officer  or  employee 
of  the  Government  *  *  *."  By  error  the 
General  Land  Office  allowed  homestead 
entry  of  certain  land  already  patented  and 
the  entryman  sold  the  standing  timber, 
which  was  cut  and  removed.  The  claim- 
ant company,  in  which  title  had  vested 
through  mesne  conveyances,  filed  a  claim 
for  the  loss  of  the  timber.  Held,  That 
under  the  doctrine  of  res  ipsa  loquitur  the 
erroneous  allowance  of  the  homestead 
entry  was  an  act  of  negligence  by  a  Gov- 
ernment employee.  56-250 

The  erroneous  allowance  of  a  homestead 
entry  on  land  already  patented  held  under 
the  circumstances  to  be  the  proximate 
cause  of  damage  to  the  lawful  owner  of 
the  property,  since  the  cutting  of  standing 
timber  is,  in  a  timber  country,  a  natural 
and  foreseeable  consequence  of  the  Gov- 
ernment's allowing  the  entryman  to  go 
upon  the  land.  56-251 

A  claim  against  the  Government  for 
damage  to  private  property  must  be  ac- 
companied by  evidence  of  the  actual  dam- 
age sustained.  56-258 


X.  TRESPASS 

A  trespass  upon  privately  owned  land 
due  to  a  forced  landing  of  an  airplane  is 
a  "wrongful  act,"  within  the  meaning  of 
that  term  as  used  in  28  U.S.C.  2672,  even 
though  the  pilot  used  due  care  in  the  han- 
dling of  the  aircraft.  60-337 

The  Government  is  liable  for  the  damage 
resulting  from  a  forced  landing  on  pri- 
vately owned  land  of  an  airplane  piloted 
by  an  employee  of  the  Government  acting 
within  the  scope  of  his  employment. 

60-338 

The  United  States  is  liable  for  injuries 
to  a  known  trespasser  in  the  vicinity  of 
an  instrumentality  under  the  immediate 
control  of  one  of  its  employees,  resulting 
from  a  failure  to  exercise  reasonable  care 
to  control  the  instrumentality  to  prevent 
injury  or  to  give  a  warning  which  is  rea- 
sonably adequate  to  enable  the  trespasser 
to  protect  himself.  61-219 

T0WNSITES 

Land  which  is  shown  to  be  more  valu- 
able at  date  of  application  for  townsite 
purposes  than  for  the  stone  it  contains  is 
not  subject  to  acquisition  under  the  timber 
and  stone  law.  52-36 

Regulations  of  Apr.  27,  1927,  townsites, 
parks,  cemeteries,  and  recreational  sites 
(Cir.  No.  1132).  52-106 

The  acts  of  Congress  relating  to  town- 
sites  recognize  the  possession  of  mining 
claims  within  their  limits  and  the  mere 
filing  of  a  declaratory  statement  by  a  town- 
site  trustee  is  no  bar  to  the  exploration  and 
purchase  of  mineral  lands  therein.   52-426 

A  finding  by  the  department  in  a  pro- 
ceeding between  a  mining  claimant  and  a 
townsite  applicant  that  there  had  been  no 
discovery  of  mineral  is  conclusive  as  to  the 
status  of  the  mining  claim  at  the  time  of 
the  hearing,  but  a  finding  made  in  dismiss- 
ing without  prejudice  a  mining  claimant's 
protest  against  a  townsite  application  is 
not  conclusive  on  the  mining  claimant. 

52-427 

As  between  mineral  and  townsite  claim- 
ants, the  conditions  with  respect  to  the 
character  of  the  land,  as  they  exist  at  date 
of  entry  or  at  the  time  when  all  the  neces- 
sary requirements  of  law  have  been  com- 
plied with  by  the  one  seeking  title,  deter- 
mine whether  the  land  is  subject  to  sale  or 
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other  disposal  under  the  law  upon  which 
the  application  for  patent  is  based. 

52-427 
In  construing  the  townsite  laws  in  their 
relation  to  the  mining  laws,  the  term 
"date  of  townsite  entry"  means  the  date 
when  final  entry  of  the  townsite  is  made 
and  certificate  of  purchase  issued,  or  when 
the  right  of  the  townsite  claimants  becomes 
vested.  52-427 

The  superior  right  of  a  mining  claimant 
who  makes  discovery  subsequent  to  the 
filing  of  a  townsite  declaratory  statement 
by  another  depends  upon  whether  or  not 
discovery  of  mineral  was  made  prior  to 
final  entry  of  the  townsite  or  prior  to  the 
date  that  the  townsite  claimants  have 
done  everything  required  under  the  laws 
and  regulations  to  entitle  them  to  a  cer- 
tificate of  purchase,  and  the  issuance  of  it 
is  all  that  remains  to  be  done.  52^27 

Adoption  by  the  Government  of  a  town- 
site  plat  and  the  sale  of  lots  by  reference 
thereto  constitutes  an  actual  dedication 
to  public  use  of  the  tracts  or  strips  des- 
ignated thereon  as  streets  and  alleys,  and 
the  Land  Department  cannot  subsequently 
vacate  them.  52-558 

Where  lands  are  excluded  from  a  na- 
tional forest  withdrawal  and  simultane- 
ously included  within  a  townsite  with- 
drawal, the  later  withdrawal  will  attach 
immediately  upon  relinquishment  or  upon 
reversion  to  the  United  States  by  forfeit- 
ure of  lands  which  had  been  excepted  from 
the  operation  of  the  first  withdrawal  be- 
cause of  prior  valid  appropriation.  53-65 
The  distinction  that  may  be  made  in  law 
between  assignees  and  transferees  and 
those  who  succeed  to  the  title  or  interest 
in  property  upon  and  in  consequence  of 
the  demise  of  the  owner  is  not  a  sufficient 
reason  for  modification  of  the  existing  rule 
of  the  Department  that  in  the  purchase  of 
a  town  lot  all  necessary  papers  and  patent 
will  be  issued  in  the  name  of  the  purchaser. 

53-146 
TRESPASS 

Page 
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I.  GENERALLY 

Where,  subsequent  to  the  passage  of  the 
leasing  act,  a  claimant  of  an  oil-shale  lo- 
cation fails  to  perform  the  annual  assess- 


ment work  within  the  period  prescribed 
by  law,  all  his  rights  against  the  Govern- 
ment in  and  to  the  location  are  extin- 
guished, and  entry  and  performance 
thereafter  by  him  or  his  successors  of 
work  on  the  claim  constitute  a  trespass 
and  neither  revive  nor  initiate  any  rights. 

52-296 
The  Land  Department  will  not  demand 
compensation  on  the  ground  of  unauthor- 
ized use  of  public  lands  if  the  facts  fail  to 
show  that  an  increased  burden  had  been 
placed  on  the  lands  after  a  right-of-way 
thereover,  which  had  become  vested  under 
sections  2339  and  2340,  Revised  Statutes, 
could  have  been  no  longer  augmented  ex- 
cept in  accordance  with  later  legislation. 

52-726 

Regulations  of  June  10,  1933,  in  re  coal 

trespass,  amending  Cir.  No.  953,  July  19, 

1924  (see  50  L.D.  501)  ;  Cir.  No.  1135  (Oct. 

1,  1927,  52  L.D.  216)  ;  and  Cir.  No.  1309. 

54-226 
Cir.   No.   1309,  Aug.   17,   1933    (54   I.D. 
226)    amended   Sept.   4,    1935.      (Cir.  No. 
1366)  Coal  Trespass  Regulations.      55-347 
The  occupancy  of  the  public  lands  for 
the  construction  of  a  pipeline  before  ap- 
proval   of   the   pipeline    right-of-way    ap- 
plication constitutes  a  trespass.         57-79 
The    settlement    and    improvement    of 
lands  in  the  public  domain  expressly  with- 
drawn from  settlement  and  entry  create 
no  rights  in  the  occupant  but  constitute 
an  unlawful  use,  rendering  the  occupant 
liable  for  damages  in  trespass :  Held,  one 
who  occupies  lands  within  a  stock-drive- 
way withdrawal   and   constructs  thereon 
dwellings,    barns,    pens,     corrals,    shops, 
filling    stations    and   buildings   for    other 
commercial  enterprises  is   not   a   settler, 
possessed  of  the  settlement  rights  recog- 
nized by  the  courts,  but  a  trespasser  who 
must  respond  in  damages  for  his  unlaw- 
ful use  of  another's  land.  58-707 
Status  of  right-of-way  clause  of  section 
2339  of  the  Revised  Statutes:  Held,   (1) 
the   right-of-way  clause  of  section  2339, 
Revised  Statutes,  has  been  superseded  by 
subsequent     right-of-way    statutes;      (2) 
persons   constructing   ditches,    canals,   or 
reservoirs  upon  the  public  lands  without 
compliance  with  the  appropriate  depart- 
mental   right-of-way    regulations    are    in 
trespass.  60-29 
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II.  MEASURE  OF  DAMAGES 

Instructions  of  Oct.  1,  1927,  payment  for 
coal  mined  pending  applications  for  lease 
or  permit.  Cir.  No.  953  (July  19,  1924, 
unpublished)  supplemented.  (Cir.  No. 
1135.)  52-216 

For  the  purpose  of  assessing  charges 
for  trespass  upon  public  lands  by  a  power 
company,  the  factor  of  "total  capacity  of 
powersite"  within  the  meaning  of  regula- 
tion 7  of  the  departmental  regulations  of 
Aug.  24,  1912  (41  L.D.  150),  under  the  act 
of  Feb.  15,  1901  (31  Stat.  790),  is  deter- 
mined by  permanent  features  of  stream 
flow  such  as  conduits  and  f orebays ;  conse- 
quently capacity  of  installed  water  wheels 
which  is  apt  to  change  frequently  with 
increase  in  market  demand,  replacement, 
or  improvement  in  design,  is  not  to  be 
considered.  52-639 

Instructions  of  Mar.  6,  1931,  measure  of 
damages  in  coal  trespass  cases.  Cir.  No. 
953  (July  19,  1924,  unpublished),  amended. 
(Cir.  No.  1239.)  53-314 

Instructions  of  Dec.  9,  1933,  measure  of 
damage  in  timber  trespass  cases  (Cir.  No. 
1317).  54-345 

Where  a  right-of-way  over  public  lands 
is  occupied  before  the  application  therefor 
is  approved,  the  rental  for  the  entire 
right-of-way  accrues  from  the  date  of  in- 
itial entry  and  the  Secretary  may  impose 
appropriate  conditions  to  the  granting  of 
the  application  which  will  indemnify  the 
United  States.  57-80 

In  the  absence  of  Federal  legislation  fix- 
ing the  measure  of  damages  for  trespass 
and  conversion  affecting  United  States 
property,  the  General  Land  Office  (BLM) 
instructs  its  trespass  agents  that  under 
Mason  v.  United  States,  260  U.S.  545 
(1923),  State  law,  meaning  statutory  law, 
relating  to  trespass  damages  is  binding  on 
Federal  courts.  It  also  instructs  them 
that  in  the  absence  of  State  statutes  the 
rules  of  Federal  common  law  govern, 
namely,  the  interpretations  of  the  common 
law  made  by  the  Federal  courts,  thus  im- 
plicitly recognizing  the  doctrine  of  Swift 
v.  Tyson,  16  Pet.  1  (1842).  Question 
therefore  arises  whether  the  decision  in 
Erie  Railroad  Co.  v.  Tompkins,  304  U.S.  64 
(1938),  requires  these  instructions  to  be 
changed  so  as  to  state  that  in  the  absence 


of    Federal    legislation    only    State    law 
governs,  written  or  unwritten.  58-694 

The  Supreme  Court  not  having  stated  its 
grounds  for  denial  of  certiorari  in  this 
case,  the  Government's  argument  is  not 
foreclosed.  Further,  it  appears  reinforced 
by  subsequent  decisions  expanding  the  defi- 
nition of  Federal  questions.  For  the  Con- 
gress has  occupied  the  field  of  public  lands 
under  the  Constitution  and,  in  statutes  of 
various  types,  has  recognized  a  duty  to 
protect  the  public  property  in  its  care  and 
to  enforce  the  public's  rights  against  tres- 
pass, whether  civil  or  criminal.  The 
whole  question  of  trespass  and  enforce- 
ment of  Federal  rights  against  it  may 
therefore  be  considered  primarily  a  matter 
deriving  from  Federal  sources,  both  policy 
and  law,  even  in  the  absence  of  an  express 
statute,  and  as  such  a  Federal  question 
would  be  subject  to  Federal  decisional  law 
rather  than  to  the  rules  of  the  State, 
whether  written  or  unwritten.  58-695 

Decision  that  measure  of  damages  for 
trespass  on  Federal  property  is  a  Federal 
question  would  make  both  the  Mason  and 
the  Erie  cases  (260  U.S.  545 ;  304  U.S.  64), 
inapplicable  to  trespass  cases  and  would 
require  the  instructions  to  state  that  in 
the  absence  of  express  Federal  legislation 
only  Federal  decisional  rules  of  damage 
control.  58-696 

The  foregoing  {Mason  case,  260  U.S. 
545)  considerations  are  persuasive  both 
that  the  Erie  decision  (304  U.S.  64)  is  in- 
applicable here  and  that  trespass  on  Fed- 
eral property  is  a  Federal  question  con- 
trolled by  Federal  decisional  law  under 
the  exception  to  the  Rules  of  Decision  Act. 
At  present  however  there  is  no  compelling 
legal  reason  for  revision  of  the  instructions 
to  accord  with  these  assumptions.      58-696 

Damages  for  unlawful  uses  of  Govern- 
ment lands  are  controlled  by  the  law  of 
trespass  and  its  rules  for  the  measure  of 
damages,  not  by  provisions  of  statutes  or 
of  regulations  fixing  charges  for  corre- 
sponding lawful  uses.  58-708 

When  a  trespasser  not  only  injures  an 
owner  by  depriving  him  of  his  chosen  use 
of  his  property  or  of  his  privilege  of  with- 
holding it  from  use  but  also  tortiously  uses 
that  property  for  his  own  purposes  and 
gain,  the  damages  for  which  he  is  respon- 
sible are  determinable  not  by  reference  to 
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the  value  of  what  the  owner  might  have 
clone  with  his  property  but  by  reference  to 
the  value  of  what  the  tortfeasor  actually 
did  with  it:  Held,  that  one  who  without 
authority  uses  lands  in  a  stock  driveway 
for  his  own  purposes,  building  thereon 
structures  for  diverse  uses  and  conducting 
thereon  diverse  commercial  enterprises  is 
liable  not  for  the  worth  of  some  different 
use,  such  as  grazing,  which  the  Government 
might  have  made  of  the  lands  but  for  the 
worth  of  the  use  which  he  makes  of  the 
land,  namely,  the  reasonable  rental  value 
of  that  use,  its  extent  and  duration  both 
being  considered.  58-708 

The  case  of  Wooden-ware  Co.  v.  United 
States  (106  U.S.  432)  determined  that,  in 
the  absence  of  a  State  statute  on  the  point, 
an  innocent  purchaser  from  a  willful  tres- 
passer "must  respond  by  the  same  rule  of 
damages  as  his  vendor  should  if  he  had 
been  sued,"  and  the  contrary  conclusion  in 
the  departmental  memorandum  of  Mar. 
26,  1938,  to  the  General.  Land  Office  was 
erroneous.  60-6 

The  departmental  memorandum  of 
Mar.  26,  1938,  to  the  Commissioner  of  the 
General  Land  Office,  concerning  the  meas- 
ure of  damages  payable  by  an  innocent  pur- 
chaser from  a  willful  trespasser,  errone- 
ously regarded  headnote  3  in  the  official 
report  of  the  Court's  opinion  in  the  case  of 
Wooden-ware  Co.  v.  United  States,  106  U.S. 
432,  as  fixing,  in  the  absence  of  a  State 
statute  on  the  point,  the  measure  of  dam- 
ages payable  by  said  innocent  purchaser  as 
the  value  of  the  timber  at  the  time  of  such 
purchase,  irrespective  of  the  extent  of  the 
liability  of  the  willful  trespasser.        60-6 

UNDER  SECRETARY  OF  THE  INTERIOR 

The  statutes  creating  the  position  of  Un- 
der Secretary  and  the  positions  of  Assist- 
ant Secretary  do  not  contain  an  express 
authorization  for  such  officials  to  exercise 
the  powers  of  the  Secretary  of  the  Interior. 

60-192 

The  Under  Secretary  and  the  Assistant 
Secretaries  are  not  authorized  to  delegate 
Secretarial  powers  to  subordinate  officials 
of  the  Department.  60-192 

The  Under  Secretary  and  the  Assistant 
Secretaries  are  only  authorized  to  exercise 
such  powers  as  are  delegated  to  them  by  the 
Secretary  of  the  Interior.  60-192 
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The  employment  of  an  alien  pilot  by  the 
Harbor  Department  of  the  Municipality 
of  St.  Thomas  and  St.  John  does  not  con- 
travene section  38  of  the  Organic  Act  of 
the  Virgin  Islands  (49  Stat.  1817,  48  U.S.C. 
1406J),  requiring  that  "all  officials  of  the 
Government  of  the  Virgin  Islands  *  *  *  be 
citizens  of  the  United  States,"  since  a  pilot 
is  merely  an  employee  and  not  an  "official," 
the  tenure,  duration,  duties  and  salary  of 
the  position  not  being  fixed  by  law. 

57-281 

The  Government  of  the  United  States, 
through  the  Federal  Works  Administra- 
tor, has  acquired,  under  the  Lanham  Act 
(54  Stat.  1125,  as  amended,  (55  Stat. 
361)),  fee  title  to  the  power  plant  and 
transmission  lines  and  a  leasehold  interest 
in  the  docks  and  appurtenant  facilities  at 
Charlotte  Amalie,  St.  Thomas,  Virgin  Is- 
lands. These  properties  are  operated, 
maintained  and  managed  by  The  Virgin 
Islands  Company  as  agent  for  the  Federal 
Works  Administrator.  Under  section  5  of 
the  act  of  May  26,  1936  (49  Stat.  1372,  48 
U.S.C.  1401(d) ),  The  Virgin  Islands  Com- 
pany is  required  to  pay  into  the  municipal 
treasuries  of  the  Virgin  Islands  amounts 
equal  to  the  amounts  of  any  taxes  of  gen- 
eral application  which  a  private  corpora- 
tion similarly  situated  would  be  required 
to  pay.  The  act  further  requires  the  pay- 
ment of  taxes  on  any  property  owned  by 
the  United  States  in  the  Virgin  Islands 
which  is  used  for  ordinary  business  or 
commercial  purposes.  The  income  derived 
from  any  property  so  used  is  to  be  made 
available  for  making  such  payments.  This 
obligation  is  not  inconsistent  with  section 
306  of  the  Lanham  Act  which  relates  only 
to  payments  in  lieu  of  real  property  taxes. 

58-348 
II.  GOVERNOR 

The  authority  conferred  upon  the  Gov- 
ernor of  the  Virgin  Islands  by  Executive 
Order  No.  8430  of  June  5,  1940,  to  waive 
passport  and  visa  requirements  in  cases  of 
emergency  for  nonimmigrant  aliens  apply- 
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ing  for  admission  at  a  port  of  entry  of  the 
Virgin  Islands,  is  applicable  to  the  situa- 
tion of  nonimmigrant  aliens  coming  to  the 
Virgin  Islands  from  other  parts  of  the  West 
Indies  to  engage  in  work  on  defense  con- 
struction projects. 

The  applicable  provisions  of  Executive 
Order  No.  8430  are  (a)  legally  valid  and 
(b)  currently  in  force. 

The  authority  of  the  Governor  of  the 
Virgin  Islands,  under  the  Executive  order 
cited,  extends  to  (a)  cases  where  the  visitor 
intends  to  remain  for  the  duration  of  the 
necessity,  and  (b)  cases  where  the  visitor 
has  a  pending  application  for  an  immigra- 
tion visa  and  has  a  conditional  intent  to 
secure  immigrant  status  if  permitted  to  do 
so.  57-298 

VOTING 

The  fact  that  the  State  of  Washington, 
in  ceding  jurisdiction  to  the  United  States 
over  the  Mount  Rainier  National  Park, 
reserved  the  right  to  serve  criminal  and 
civil  processes  thereon  and  to  tax  the  per- 
sons and  property  of  park  residents  did  not 
have  the  effect  of  extending  the  election 
laws  of  the  State  to  include  persons  re- 
siding within  the  park,  but  a  prior  quali- 
fied voter  in  the  State  did  not  lose  his 
right  to  vote  at  the  place  of  his  legal 
residence  by  reason  of  his  entering  the 
service  of  the  United  States  on  the  res- 
ervation. 53-315 

The  privilege  of  voting  and  the  quali- 
fications of  voters  are  primarily  determined 
by  State  laws,  and  however  unwise  or  un- 
just they  may  seem,  those  laws  are  con- 
trolling if  not  in  conflict  with  the  limited 
provisions  of  the  Federal  Constitution  on 
that  subject.  53-316 

WAIVER 

The  department  may  issue  a  potassium 
permit  under  the  act  of  Oct.  2,  1917  (40 
Stat.  297),  carrying  a  preference  right  to 
a  lease  upon  discovery  for  not  to  exceed 
one-fourth  the  area  covered  by  the  permit, 
with  a  provision  that  the  permittee  waive 
his  right  to  a  patent.  52-45 

The  preference  right  accorded  a  success- 
ful contestant  is  personal  and  nonassign- 
able, and  a  waiver  thereof  will  not  con- 
stitute such  a  valuable  consideration  for 
a  mortgage  as  to  confer  upon  the  mort- 


gagee any  rights  in  the  land  which  will 
receive  recognition  by  the  department. 

52-144 

The  broad  authority  conferred  upon  the 
Secretary  of  the  Interior  by  section  5  of 
the  act  of  June  7,  1924  (43  Stat.  475),  to 
perform  any  and  all  acts  and  to  make  such 
rules  and  regulations  as  may  be  necessary 
in  connection  with  the  construction  of  the 
Coolidge  Dam,  does  not  warrant  the 
waiver  of  the  statutory  limitation  fixed  by 
Congress  in  the  earlier  statutes  relating 
to  rights-of-way  for  railroad  purposes 
through  Indian  reservations.  52-594 

Bights  under  an  oil  and  gas  prospecting 
permit  granted  under  section  19  of  the 
leasing  act  relate  back  only  to  the  date  of 
the  filing  of  the  permit  application  where 
the  permittee  was  not  entitled  to  a  lease 
under  section  18  of  that  act  because  of 
lack  of  a  showing  of  sufficient  discovery 
and  of  undisputed  possession  on  July  1. 
1919,  and  a  homestead  entryman  whose 
entry  was  made  prior  thereto  will  not  be 
required  to  file  a  waiver  of  right  to  com- 
pensation. 52-622 

The  provision  in  section  7  of  the  act  of 
Feb.  25,  1920  (41  Stat.  437),  relating  to  the 
payment  of  annual  rentals  in  connection 
with  leases  issued  pursuant  to  that  act,  is 
mandatory  and  nothing  contained  in  that 
section  or  in  any  other  section  of  the  act 
authorizes  the  Secretary  of  the  Interior 
to  waive  or  suspend  the  payment  of  such 
rentals  for  any  period  whatsoever.  Wit- 
beck  v.  Hardeman  (51  F.  (2d)  450). 

53-560 

Notice  and  authentication  of  a  deposi- 
tion are  for  the  benefit  of  the  party  against 
whom  the  deposition  is  to  be  used,  and 
hence  may  be  waived  by  him,  and  require- 
ments that  the  deposition  be  read  to  and 
subscribed  by  the  witness  may  be  waived 
by  stipulation;  but  in  the  absence  of  a 
stipulation  between  the  parties  or  some 
explicit  provision  in  the  rules  of  practice, 
the  requirement  of  signature  of  a  witness 
to  his  deposition  cannot  be  waived  by  any 
paper  signed  solely  by  the  party  at  whose 
instance  the  deposition  was  taken.    55-389 

Although  an  application  for  an  oil  and 
gas  lease  could,  under  some  circumstances, 
have  been  rejected  where  the  applicant 
was   1   day  late  in   paying   the   required 
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rental,  the  subsequent  issuance  of  the  lease 
amounted  to  a  Waiver  of  the  delay.    60-158 

WAR  AND  EMERGENCY  AUTHORITY 

The  transfer  of  insane  persons  of  the 
Army,  Navy,  or  Marine  Corps,  committed 
to  St.  Elizabeths  Hospital  by  the  Secretary 
of  War  or  the  Secretary  of  the  Navy  pur- 
suant to  section  4843,  Revised  Statutes,  to 
the  rolls  of  the  Veterans'  Administration, 
does  not  affect  the  authority  of  the  hospi- 
tal to  continue  to  hold  such  patients  until 
released  or  discharged  by  the  committing 
officer.  53-545 

Transfer  of  insane  persons  of  the  Army, 
Navy,  or  Marine  Corps,  confined  in  St. 
Elizabeths  Hospital  to  the  rolls  of  the 
Veterans'  Administration  is  one  of  the 
functions,  powers  and  duties  which  the  Ad- 
ministrator of  Veterans'  Affairs  is  author- 
ized to  delegate  to  the  Medical  Director  of 
that  organization  by  section  5  of  the  World 
War  Veterans'  Act  of  June  7,  1924  (43 
Stat.  607) ,  as  amended  by  the  act  of  July  3, 
1930  (46  Stat.  1016).  53-545 

WATER  AND  WATER  RIGHTS 
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I.  GENERALLY 

In  the  absence  of  proof  that  anyone  is 
deprived  of  a  water  supply  the  department 
will  not  interfere  with  an  oil  and  gas 
lessee  who  uses  water  from  a  well  on 
public  land  within  the  leasehold  elsewhere 
than  on  such  leased  premises.         52-217 

The  right  of  a  lessee  under  an  oil  and 
gas  lease  to  engage  in  the  business  of 
transporting  and  selling  water  is  a  ques- 
tion for  the  courts,  not  for  the  department, 


to  decide. 


-217 


The  Land  Department  has  the  power  to 
permit  the  use  of  percolating  water  de- 
veloped by  wells  on  public  lands  em- 
braced within  an  oil  and  gas  prospecting 
permit  for  oil  drilling  operations  and  for 
other  domestic  purposes,  provided  that 
such  use  does  not  result  in  undue  waste  of 
the  Government's  mineral  estate.    52-554 

There  is  no  Federal  law  providing  for  the 
sale,  lease,  or  development  of  subterran- 
ean water  in  the  public  lands.  52-554 


Subterranean  percolating  water  in  the 
public  lands  is  the  property  of  the  Federal 
Government  and  when  artificially  devel- 
oped is  not  subject  to  any  State  law  gov- 
erning the  appropriation  of  water.    52-554 

The  control  of  the  flow  and  the  appro- 
priation and  use  of  water,  where  no  Gov- 
ernment interest  is  involved,  is  governed 
by  the  local  laws  and  customs  of  the  State 
in  which  the  stream  is  located.        52-633 

One  may  convey  water  down  a  natural 
stream  across  tracts  of  public  land  so 
long  as  his  rights  to  appropriate  and  use 
such  water  are  maintained  in  accordance 
with  the  laws  of  the  State  affected. 

52-634 

One  who  seeks  to  recapture  in  a  stream 
waters  diverted  from  another  stream  is 
not  entitled  to  take  out  more  water  than 
was  turned  in,  less  seepage  and  evapora- 
tion losses.  52-634 

The  right  of  one  to  recapture  waters 
mingled  in  a  stream  as  a  result  of  lawful 
diversion  from  another  stream  exists  so 
long  as  the  water  right  is  maintained ;  such 
right  is  independent  of  the  ownership  of 
the  land.  52-634 

The  use  of  the  beds  of  natural  water 
courses  for  the  conveyance  of  water  appro- 
priated in  accordance  with  State  laws  is 
generally  sanctioned  so  long  as  there  is  no 
interference  with  the  rights  of  others. 

52-634 

For  the  purpose  of t  assessing  charges  for 
trespass  upon  public  lands  by  a  power 
company,  the  factor  of  "total  capacity  of 
power-site"  within  the  meaning  of  regula- 
tion 7  of  the  departmental  regulations  of 
Aug.  24,  1912  (41  L.D.  150),  under  the  act 
of  Feb.  12,  1901  (31  Stat.  790),  is  deter- 
mined by  permanent  features  of  stream 
flow  such  as  conduits  and  forebays ;  conse- 
quently capacity  of  installed  water  wheels, 
which  is  apt  to  change  frequently  with 
increase  in  market  demand,  replacement, 
or  improvement  in  design,  is  not  to  be 
considered.  52-639 

A  withdrawal  of  public  lands  under  the 
act  of  June  25,  1910  (36  Stat.  847),  as 
amended  by  the  act  of  Aug.  24,  1912  (37 
Stat.  497),  for  classification  and  in  aid 
of  future  legislation  having  in  view  their 
inclusion  within  a  national  park,  is  not 
a  reservation  in  the  sense  contemplated 
by  the  Federal  Water  Power  Act.      52-675 
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An  Executive  order  withdrawing  lands 
containing  springs  or  water  holes  is  inef- 
fective as  to  a  tract  of  land  containing  a 
spring  the  right  to  the  use  of  the  water  in 
which  had  become  vested  in  an  individual 
prior  to  the  withdrawal  and  had  not  been 
abandoned,  relinquished  or  otherwise 
terminated  in  accordance  with  local  cus- 
toms,  laws  and  decisions  of  the  courts. 

52-735 

Instructions  of  Aug.  16, 1930,  withdrawal 
of  lands  containing  hot  or  medicinal 
springs  (Cir.  No.  1231).  53-173 

Instructions  of  Apr.  18,  1931,  recrea- 
tional and  grazing  use  of  lands  withdrawn 
for  protection  of  watersheds  in  California 
under  act  of  Mar.  4,  1931  (46  Stat.  1530). 
(Cir.  Nos.  1247  and  1254.)  53-369 

Seepage  and  waste  water  remaining 
after  a  lawful  appropriation  of  water  di- 
verted from  a  stream  continues  to  belong 
to  the  original  appropriator  so  long  as  he 
does  not  abandon  it  and  is  able  and  willing 
to  apply  it  to  beneficial  uses,  notwith- 
standing that  it  had  been  commingled  with 
other  waters  and  that  his  possession  was 
not  at  all  times  actual  and  continuous 
Ide  v.  United  States   (263  U.S.  497). 

53-622 

The  contracts  between  the  United  States 
and  the  Oregon-California  Power  Com- 
pany contemplated  that  the  waters  stored 
in  Klamath  Lake  and  the  natural  flow 
of  Klamath  River  would  be  used  for  agri- 
cultural purposes  and  for  the  development 
of  power,  and  if  a  different  use,  detri- 
mental to  the  rights  of  the  power  com- 
pany or  definitely  changing  the  use  contem- 
plated under  the  Oregon  law,  be  desired, 
such  changed  uses  must  be  first  agreed  to 
by  the  power  company  and  by  the  State. 

53-693 

The  right  conferred  upon  the  United 
States  by  the  State  of  Oregon  to  appropri- 
ate unappropriated  waters  in  that  State 
for  agricultural  purposes  was  plenary  as 
to  its  use  unaffected  by  lack  of  diligence 
on  the  part  of  the  Government  in  complet- 
ing its  project  or  by  the  fact  that  all  the 
waters  are  not  required  to  irrigate  the 
lands  served  by  its  ditches,  but  no  appro- 
priation for  flooding  lands  in  Lower  Kla- 
math Lake  was  authorized.  53-693 

The  United  States  has  the  authority  to 
use  the  bed  of  Lower  Klamath  Lake  and 
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the  public  lands  surrounding  it  for  flowage 
purposes  or  to  drain  the  lake  and  to  use 
the  lands  thus  uncovered  for  agricultural 
purposes.  53-693 

In  Colorado  seepage  or  waste  waters 
which  return  to  a  stream  become  a  part 
of  the  water  supply  of  the  stream  and 
cannot  be  taken  or  diverted  by  a  new 
claimant  when  such  diversion  or  use 
would  interfere  with  the  right  of  use  by 
prior  appropriators  downstream.        54-83 

The  water  rights  acquired  and  safe- 
guarded by  section  2339,  Revised  Statutes, 
are  distinct  from  any  right  in  the  land 
itself,  and  the  existence  of  such  rights  is 
no  bar  to  acquisition  of  the  land  under 
subsequent  homestead  entries  or  locations, 
but  all  patents  granted  or  homesteads  al- 
lowed are  subject  to  any  vested  accrued 
rights  that  may  have  been  acquired  under 
or  recognized  by  this  section.  54-144 

Use  by  the  city  of  San  Diego,  California, 
of  water  obtained  from  the  All- American 
Canal,  will  be,  in  the  language  of  the 
Boulder  Canyon  Project  Act,  a  beneficial 
use  and  exclusively  within  the  United 
States,  and,  accordingly,  a  contract  made 
by  the  Secretary  of  the  Interior  with  the 
city  of  San  Diego,  whereby  the  carrying 
capacity  of  said  canal  is  to  be  increased, 
the  work  to  be  performed  by  the  United 
States  with  provision  made  for  repayment 
of  the  cost  by  the  city,  is  permissible  under 
the  terms  of  the  said  act.  54-414 

The  power  of  each  State  to  regulate 
fishing  in  its  rivers  includes  authority  to 
restrict  the  devices  and  types  of  tackle 
which  fishermen  generally  employ.    54-418 

The  legislative  history  of  the  Raker  Act 
clearly  shows  that  the  purpose  of  section 
6  thereof  was  to  prevent  the  water  or 
power  developed  on  the  Hetch  Hetchy 
Project  from  ever  falling  into  the  hands 
of  a  private  corporation  or  monopoly. 
From  the  facts  it  appears  that  the  power 
developed  on  the  Hetch  Hetchy  Project 
has  fallen  into  the  hands  of  just  such  a 
corporation  or  monopoly.  55-322 

The  Desert  Land  Act,  passed  Mar.  3, 
1877  (19  Stat.  377),  left  with  each  State 
the  right  to  determine  for  itself  to  what 
extent  the  rule  of  appropriation  or  the 
common  law  rule  in  respect  to  riparian 
rights  should  obtain  ;  does  not  bind  or  pur- 
port to  bind  the  States  to  any  policy ;  and 


474 


WATER    AND    WATER    RIGHTS,    I 


simply  recognizes  and  gives  sanction,  in- 
sofar as  the  United  States  and  its  future 
grantees  are  concerned,  to  the  State  and 
local  doctrine  of  appropriation,  and  seeks 
to  remove  what  otherwise  might  be  an 
impediment  to  its  full  and  successful  oper- 
ation (California  Oregon  Power  Co.  v. 
Beaver  Portland  Cement  Co.,  295  U.S.  142) . 

55-371 

Reserved  lands  of  the  United  States 
needed  or  used  by  the  public  for  watering 
purposes  are  not  subject  to  appropriation, 
either  by  individuals  or  any  branch  of  the 
Government,  but  are  required,  while  so  re- 
served, to  be  kept  and  held  open  to  the 
public  use  for  such  purposes.  55-371 

Congress,  in  sections  2339  and  2340  of 
the  Revised  Statutes,  and  various  later 
acts,  surrendered  to  the  States  the  right  to 
control  the  appropriation  and  use  of  the 
waters  of  nonnavigable  streams  on  the 
public  lands;  but  this  general  rule  does 
not  apply  to  reserved  public  lands  unless 
the  water  can  be  diverted  at  a  point  not 
affected  by  the  reservation  or  unless  a 
right-of-way  has  been  obtained  in  accord- 
ance with  Federal  laws  providing  for 
rights-of-way  over  certain  classes  of  reser- 
vations and  under  prescribed  conditions, 
there  being  a  clear  distinction,  between 
water  rights  and  rights-of-way  over  land 
for  the  use  of  such  waters.  55-371 

The  Government,  as  riparian  owner  of 
lands  in  California,  is  recognized  as  en- 
titled to  such  water  as  is  needed  for  bene- 
ficial use,  but  the  law  of  appropriation 
permits  only  such  quantity  as  is  beneficially 
used.  55-371 

The  right  to  the  use  of  water  from 
springs  located  on  lands  of  the  United 
States  not  withdrawn  for  public  watering 
purposes  may  be  acquired  by  use  on  ri- 
parian lands  of  the  United  States,  or  by 
appropriation  under  State  laws,  subject 
merely  to  prior  vested  rights.  55-372 

The  right  to  appropriate  water  does  not 
necessarily  carry  with  it  a  right-of-way 
over  public  land  for  the  use  of  such  water, 
and  Congress  has  in  various  laws  provided 
for  permitting  rights-of-way  over  public 
and  reserved  lands  of  the  United  States 
for  the  use  of  waters,  which  rights-of-way 
vary  as  to  conditions  and  purposes  and  may 
be  altogether  prohibited.  55-378 


Where  wells  are  developed  on  public 
lands  of  the  United  States,  the  Govern- 
ment can  protect  the  use  thereof  for  gov- 
ernmental purposes,  insofar  as  the  use  of 
the  waters  depends  upon  the  use  of  the 
land  for  the  storage  or  carriage  of  such 
waters,  by  refusing  to  grant  rights-of-way 
for  such  purpose.  But  under  the  law  of 
Utah,  if  the  waters  are  in  flux,  either  on 
the  surface  or  underground,  they  are  sub- 
ject to  claim  by  the  first  appropriator 
thereof,  for  use  on  private  land  or  on  any 
public  lands  properly  subject  to  such  use. 

55-378 

No  authority  appears  for  the  acquisition 
by  the  Federal  Government  of  underground 
water  rights  in  connection  with  wells  on 
public  lands  of  the  United  States  in  the 
State  of  Utah,  except  upon  compliance  with 
the  water-right  laws  of  the  State  of  Utah. 

55-379 

A  promise  to  the  United  States  by  an 
irrigation  district,  holding  a  natural  flow 
appropriation  right  under  State  law,  to 
accept  a  specified  graduated  flow  of  water 
annually  "in  full  satisfaction  of  all  its 
rights  to  the  water  *  *  *,  both  natural 
flow  and  surplus  storage,"  constitutes  a 
promise  to  forbear  the  exercise  of  its  nat- 
ural flow  appropriation  right  in  considera- 
tion of  the  delivery  by  the  United  States 
of  the  regulated  supply  provided  for  in 
the  contract,  and  the  aggregate  amount  of 
water  specified  in  the  contract  conse- 
quently is  the  total  to  which  the  con- 
tractor is  entitled  annually.  56-149 

As  between  private  parties,  the  Depart- 
ment is  without  jurisdiction  to  determine 
the  question  as  to  the  right  to  the  water, 
that  being  a  matter  solely  within  the  prov- 
ince of  the  State  courts. 

Any  claim  of  a  settler  on  public  land 
to  the  waters  of  a  reservior  thereon  for 
which  a  certificate  of  water  right  has  been 
granted  by  the  State  must  be  addressed  to 
the  proper  authorities  of  the  State,  and 
any  settlement  right  that  he  may  have  will 
be  subject  to  the  rights  granted  under 
such  certificate  so  long  as  it  stands.    56-325 

Rights  to  water  are  distinct  from  rights 
to  land  upon  which  they  exist.  56-325 

Under  the  provisions  of  section  2340, 
Revised  Statutes,  embodying  section  17  of 
the  act  of  July  9,  1870  (16  Stat.  218),  sub- 
sequent disposal  or  withdrawal  of  lands 
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containing  waters,  the  rights  to  which  have 
vested  or  accrued,  are  subject  to  an  ease- 
ment sufficient  to  permit  of  the  continued 
use  of  such  waters.  56-387 

While  there  may  be  some  doubt  as  to 
whether  authority  exists  under  the  act  of 
Oct.  16,  1941  (55  Stat.  742),  to  permit  the 
diversion  and  appropriation  of  some  of  the 
waters  of  the  San  Carlos  Irrigation  Proj- 
ect for  the  use  of  a  corporation  ordered  to 
produce  copper,  authority  is  conferred  hy 
the  act  of  June  3,  1916  (39  Stat.  166,  213), 
as  reaffirmed  and  extended  by  section  9  of 
the  Selective  Training  and  Service  Act  of 
Sept.  16,  1940  (54  Stat.  885,  892).  Con- 
demnation is  also  available  as  a  means  of 
acquiring  the  needed  water  supply  under 
40  U.S.C.  257  and  258  and  50  U.S.C.  171. 

57^00 

Sections  2339,  2340,  Revised  Statutes  (30 
U.S.C.  51,  52)  recognize  the  right  of  prior 
appropriation  of  water  on  the  public  do- 
main even  as  against  the  United  States 
and  its  grantees  where  the  appropriation 
is  authorized  by  the  State  in  which  it  is 
made.  59-14 

The  rights  to  water  recognized  and  safe- 
guarded under  section  2339,  Revised  Stat- 
utes, are  distinct  from  the  rights  to  the 
land  itself.  59-14 

The  existence  of  rights  under  the  pro- 
visions of  section  2339,  Revised  Statutes, 
should  be  no  bar  to  the  perfection  of  a 
State  school  indemnity  selection,  the  clear 
list  issued  thereupon  being  under  section 
2340,  Revised  Statutes  (30  U.S.C.  (1952 
ed.)  52),  subject  to  vested  and  accrued 
water  rights  recognized  under  section  2339, 
Revised  Statutes.  59-15 

Under  section  2340,  Revised  Statutes, 
subsequent  disposal  or  withdrawal  of  lands 
containing  waters  the  rights  to  which  have 
vested  or  accrued  is  subject  to  an  easement 
sufficient  to  permit  the  continued  use  of 
the  waters.  59-15 

The  Department  of  the  Interior  adheres 
to  the  position  taken  by  the  executive 
branch  of  the  Government  in  the  case  of 
Nebraska  v.  Wyoming,  325  U.S.  589,  con- 
cerning the  question  of  the  ownership  and 
control  of  the  unappropriated  nonnaviga- 
ble  waters  on  the  public  domain.         60-83 

Under  section  10  of  the  Stock-Raising 
Homestead  Act,  a  public  water  reserve 
must  he  kept  open  to  public  use.    Any 


enclosure  of  a  public  water  reserve  is  a 
violation  of  the  Unlawful  Inclosures  Act 
and,  if  accomplished  by  the  holder  of  a 
grazing  lease  on  the  surrounding  Federal 
range  by  an  enclosure  of  the  leased  land, 
is  also  a  violation  of  the  terms  of  the  graz- 
ing lease.  60-83 

II.  STATE  LAWS 

Subterranean  percolating  water  in  the 
public  lands  is  the  property  of  the  Federal 
Government  and  when  artificially  de- 
veloped is  not  subject  to  any  State  law 
governing    the    appropriation    of    water. 

52-554 

The  control  of  the  flow  and  the  appro- 
priation and  use  of  water,  where  no  Gov- 
ernment interest  is  involved,  is  governed 
by  the  local  laws  and  customs  of  the  State 
in  which  the  stream  is  located.        52-633 

One  may  convey  water  down  a  natural 
stream  across  tracts  of  public  land  so  long 
as  his  rights  to  appropriate  and  use  such 
water  are  maintained  in  accordance  with 
the  laws  of  the  State  affected.  52-634 

The  use  of  the  beds  of  natural  water 
courses  for  the  conveyance  of  water  ap- 
propriated in  accordance  with  State  laws 
is  generally  sanctioned  so  long  as  there  is 
no  interference  with  the  rights  of  others. 

52-634 

A  withdrawal  for  a  public  water  re- 
serve (see  Executive  order  of  Apr.  17, 
1926,  and  regulations  thereunder,  in  51 
L.D.  457)  does  not  contemplate  the  with- 
drawal of  tracts  containing  mere  dry  de- 
pressions or  draws  which  do  not,  in  their 
natural  condition,  furnish  or  retain  a  sup- 
ply of  water  available  for  public  use,  and 
the  owner  of  a  right,  obtained  from  the 
State  to  such  water,  acquires  no  color  of 
title  or  exclusive  possessory  right  to  the 
subdivision  upon  which  the  water  was  ap- 
propriated and  used,  but,  at  most,  merely 
an  easement.  54-144 

This  Department  has  repeatedly  decided 
that  it  is  without  jurisdiction  to  deter- 
mine the  question  as  to  the  right  to  water, 
that  being  a  matter  solely  within  the  prov- 
ince of  the  State  courts.  Silver  Lake 
Power  &  Irrigation  Company  v.  City  of 
Los  Angeles  (37  L.D.  152,  153)  and  cases 
there  cited ;  and  the  remedy  of  the  owner 
of  such  a  water  right  lies  in  recourse 
thereto.  54-144 
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Congress,  in  sections  2339  and  2340  of 
the  Revised  Statutes,  and  various  later 
acts,  surrendered  to  the  States  the  right 
to  control  the  appropriation  and  use  of 
the  waters  of  nonnavigable  streams  on 
the  public  lands ;  but  this  general  rule  does 
not  apply  to  reserved  public  lands  unless 
the  water  can  be  diverted  at  a  point  not 
affected  by  the  reservation  or  unless  a 
right-of-way  has  been  obtained  in  accord- 
ance with  Federal  laws  providing  for 
rights-of-way  over  certain  classes  of  res- 
ervations and  under  prescribed  conditions, 
there  being  a  clear  distinction  between 
water  rights  and  rights-of-way  over  land 
for  the  use  of  such  waters.  55-371 

The  Desert  Land  Act,  passed  Mar.  3, 
1877  (19  Stat.  377),  left  with  each  State 
the  right  to  determine  for  itself  to  what 
extent  the  rule  of  appropriation  or  the 
common  law  rule  in  respect  to  riparian 
rights  should  obtain ;  does  not  bind  or 
purport  to  bind  the  States  to  any  policy; 
and  simply  recognizes  and  gives  sanction, 
insofar  as  the  United  States  and  its  fu- 
ture grantees  are  concerned,  to  the  State 
and  local  doctrine  of  appropriation,  and 
seeks  to  remove  what  otherwise  might  be 
an  impediment  to  its  full  and  successful 
operation  ( California  Oregon  Power  Co.  v. 
Beaver  Portland  Cement  Co.,  295  U.S. 
142).  55-371 

The  Government,  as  riparian  owner  of 
lands  in  California,  is  recognized  as  en- 
titled to  such  water  as  is  needed  for  bene- 
ficial use,  but  the  law  of  appropriation 
permits  only  such  quantity  as  is  benefi- 
cially used.  55-371 

The  right  to  the  use  of  water  from 
springs  located  on  lands  of  the  United 
States  not  withdrawn  for  public  watering 
purposes  may  be  acquired  by  use  on  ripar- 
ian lands  of  the  United  States,  or  by  ap- 
propriation   under    State    laws,    subject 


merely  to  prior  vested  rights. 


372 


Where  the  water  from  springs  in  the 
Death  Valley  National  Monument  does 
not  flow  beyond  the  confines  of  the  reser- 
vation, the  Government,  as  riparian  owner, 
is  sufficiently  protected  in  the  use  thereof 
without  appropriation  under  State  laws; 
but  where  running  streams  are  involved, 
as  where  water  flows  through  the  reserva- 
tion and  may  be  subject  to  appropriation 
and  diversion,  either  above  or  below,   it 


may  be  advisable  for  the  Government  to 
make  appropriation  under  State  laws,  in 
order  that  claims  may  be  adjudicated  and 
equitable  division  awarded  and  estab- 
lished. 55-372 

It  is  now  well  settled  that  State  laws 
govern  with  respect  to  the  right  to  ap- 
propriate and  use  the  nonnavigable  waters 
within  the  State  on  private  lands  or  on 
the  unreserved  public  lands  of  the  United 
States,  and  also  as  regards  navigable 
waters,  except  where  the  powers  of  the 
Federal  Government  with  respect  to  navi- 
gable streams  would  be  interfered  with 
(citing  California  Oregon  Power  Co.  v. 
Beaver  Portland  Cement  Co.,  295  U.S. 
142).  55-378 

Where  wells  are  developed  on  public 
lands  of  the  United  States,  the  Govern- 
ment can  protect  the  use  thereof  for  gov- 
ernmental purposes,  insofar  as  the  use 
of  the  waters  depends  upon  the  use  of  the 
land  for  the  storage  or  carriage  of  such 
waters,  by  refusing  to  grant  rights-of-way 
for  such  purpose.  But  under  the  law  of 
Utah,  if  the  waters  are  in  flux,  either  on 
the  surface  or  under  ground,  they  are  sub- 
ject to  claim  by  the  first  appropriator 
thereof,  for  use  on  private  land  or  on  any 
public  lands  properly  subject  to  such  use. 

55-378 

No  authority  appears  for  the  acquisition 
by  the  Federal  Government  of  under- 
ground water  rights  in  connection  with 
wells  on  public  lands  of  the  United  States 
in  the  State  of  Utah,  except  upon  com- 
pliance with  the  water-right  laws  of  the 
State  of  Utah.  55-379 

The  doctrine  of  appurtenancy  of  water 
rights  to  land  was  codified  by  the  Ne- 
braska Legislature  in  1895  (Laws  1895, 
ch.  69).  Quaere,  whether  this  legislation 
could  validly  operate  to  preclude  the  as- 
signment of  a  water  right  having  an 
earlier  priority  under  the  State  law. 

56-149 

A  lien  for  local  taxes  assessed  merely 
upon  the  interest  of  the  property  owner 
and  subsequent  in  point  of  time  to  the  lien 
of  the  United  States  under  a  water  right 
application  is  inferior  to  the  lien  of  the 
United  States.  57-27 

No  purpose  of  the  Executive  order  of 
Apr.  17, 1926,  would  be  served  by  the  with- 
drawal of  a  subdivison  of  public  land  con- 
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taining  a  spring,  although  of  the  character 
contemplated  by  the  withdrawal,  if  the 
right  to  use  the  waters  is  vested  under 
State  law  in  private  parties.  59-15 

Section  10  of  the  Stock-Raising  Home- 
stead Act  authorizes  the  reservation  not 
only  of  public  land  containing  water  holes 
and  springs  but  of  the  unappropriated 
water  in  the  springs  and  water  holes. 
Consequently,  where  a  water  reserve  has 
been  created,  the  nonnavigable  water 
thereon  which  was  unappropriated  at  the 
time  when  the  reserve  was  created  is  not 
subject  to  appropriation  under  State  water 
laws,  and  any  permit  issued  by  a  State 
for  the  appropriation  of  such  waters  is 
ineffective.  60-83 

The  law  of  Arizona  regulating  the  with- 
drawal of  underground  water  cannot  be 
applied  to  Indians  on  Indian  reservations 
in  the  State  in  the  absence  of  Congres- 
sional legislation  specifically  making  such 
law  applicable.  61-209 

It  follows  as  a  necessary  corollary  from 
this  [above]  proposition  that  the  law  of 
Arizona  regulating  the  withdrawal  of 
underground  water  cannot  be  made  ap- 
plicable to  Indians  on  Indian  reservations 
in  the  State  by  agreement  of  the  Depart- 
ment, Bureau  of  Indian  Affairs,  and  In- 
dian Tribal  Councils  as  the  interested 
parties.  61-209 

WATER  COMPACTS  AND  TREATIES 

A  provision  in  a  contract  for  the  division 
of  the  waters  of  Ahtanum  Creek,  entered 
into  between  the  United  States  on  behalf 
of  the  Indians  on  the  Yakima  Indian  Res- 
ervation and  the  white  landowners  outside 
of  the  reservation,  for  the  appointment  of 
a  watermaster  on  or  before  June  15  each 
year,  contemplated  that  the  apportion- 
ment of  the  waters  was  to  be  made  only 
during  the  irrigation  season,  and  not  then 
until  the  watermaster  had  been  appointed, 
but  that  his  appointment  could  be  made 
before  that  date,  if  desirable.  53-328 

The  department  will  not  attempt  to  abro- 
gate a  contract  entered  into  more  than 
twenty  years  ago  between  the  United 
States  on  behalf  of  the  Indians  on  the 
Yakima  Indian  Reservation  and  the  white 
landowners  outside  of  the  reservation  un- 
der which  more  than  50  percent  of  the 
waters   of   Ahtanum    Creek   were   appor- 


tioned to  the  latter  during  the  irrigation 
season  each  year  where  the  division  was 
based  upon  beneficial  use  at  the  time  the 
agreement  was  made  and  valuable  rights 
have  been  acquired  in  reliance  upon  the 
terms  of  the  contract,  notwithstanding 
that  the  Secretary  of  the  Interior  may  not 
have  had  authority  at  the  time  to  bind  the 
Indians  by  such  agreement.  53-328 

By  the  terms  of  section  4(a)  of  the  act 
of  Dec.  21,  1928  (45  Stat.  1058),  commonly 
known  as  the  Boulder  Canyon  Act,  it  is  pro- 
vided that  the  State  of  California  shall 
have,  each  year,  for  beneficial  consumptive 
use,  not  to  exceed  4,400,000  acre-feet  of 
water  from  the  lower  basin  of  the  Colorado 
River,  in  accordance  with  Article  III  (a)  of 
the  Colorado  River  Compact,  and  it  is  fur- 
ther provided  that  no  person  shall  obtain 
said  water  from  the  Colorado  River  except 
by  contract  entered  into  with  the  Secretary 
of  the  Interior  and  approved  by  that  offi- 
cial. Held,  That  the  provisions  of  the  act, 
considered  in  the  light  of  the  compact, 
must  be  interpreted  as  forbidding  the  Sec- 
retary from  entering  into  a  contract  for 
the  storage  of  water  in  the  reservoir  con- 
templated which  could  render  impossible 
of  fulfillment  the  allotment  yearly  to  the 
State  of  California  of  4,400,000  acre-feet 
of  water.  54-593 

WILDLIFE  REFUGES  AND  PROJECTS 

The  waiver  of  damage  clause  in  the  con- 
tract made  with  the  settlers  owning  lands 
in  Klamath  Drainage  District  does  not  per- 
mit the  Federal  Government  to  flood  their 
lands  for  bird  refuge  purposes  without  just 
compensation  as  contemplated  by  the  Con- 
stitution. 53-694 

Section  9  of  the  Taylor  Grazing  Act  pro- 
vides that  "the  Secretary  of  the  Interior 
shall  provide,  by  suitable  rules  and  regu- 
lations, for  cooperation  with  local  asso- 
ciations of  stockmen,  State  land  officials, 
and  official  State  agencies  engaged  in  con- 
servation of  propagation  of  wildlife  inter- 
ested in  the  use  of  the  grazing  districts." 
Held,  That,  construed  in  the  light  of  its 
legislative  history,  the  language,  "inter- 
ested in  the  use  of  the  grazing  districts", 
qualifies  the  first  sentence  of  the  section 
in  its  entirety,  and  not  merely  the  portion 
relating  to  wildlife.  55-385 
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The  Secretary  of  the  Interior  possesses 
the  authority  under  the  act  of  June  15, 
1935  (16  U.S.C.  715s)  to  permit  the  owner 
of  an  electronic  instrument  to  search  for 
buried  treasure  on  a  game  refuge  under  the 
jurisdiction  of  the  Fish  and  Wildlife  Serv- 
ice. 60-^2 
By  virtue  of  the  Assimilated  Crimes  Act 
(18  U.S.C.  468),  any  wildlife  conservation 
laws  of  a  State  which  were  in  effect  on 
Feb.  1,  1940,  and  which  remain  in  force 
are  applicable  as  Federal  laws  to  military 
reservations  and  other  areas  within  the 
State  which  are  under  the  exclusive  juris- 
diction of  the  United  States.  60-59 
State  game  wardens  have  no  jurisdiction 
to  enforce  State  or  Federal  game  laws  on 
lands  ceded  to  the  exclusive  use  of  the 
United  States.  Violations  of  law  occurring 
on  such  lands  are  enforceable  only  by  the 
proper  authorities  of  the  United  States. 

60-60 
United  States  attorneys  and  marshals 
can  apprehend  and  prosecute  offenders  of 
Federal  game  laws,  including  federally 
adopted  State  laws,  upon  military  reserva- 
tions which  are  under  the  exclusive  juris- 
diction of  the  United  States.  60-60 
United  States  game  management  agents 
and  United  States  deputy  game  wardens 
are  appointed  with  specific  authority  to  en- 
force designated  laws  only,  and  they  can- 
not take  action  with  respect  to  the  enforce- 
ment on  military  reservations  of  State  wild- 
life conservation  laws  adopted  as  Federal 
laws  under  the  provisions  of  the  Assimi- 
lated Crimes  Act  (18  U.S.C.  468)  or  other- 
wise. 60-60 
Violations  by  military  personnel  of  wild- 
life conservation  laws  or  regulations  on 
military  reservations,  irrespective  of  the 
Assimilated  Crimes  Act  (18  U.S.C.  468) 
can  be  prosecuted  before  courts-martial 
under  Article  of  War  96  (10  U.S.C.  1568). 

60-60 
Violations  of  the  Federal  game  laws  by 
civilians  on  a  military  reservation  over 
which  the  United  States  has  exclusive  jur- 
isdiction, and  which  fall  within  the  cate- 
gory of  a  petty  offense  (18  U.S.C.  541)  may 
be  prosecuted  by  military  personnel  be- 
fore a  proper  United  States  commissioner. 

60-60 

Under  section  2  of  the  act  of  Mar.  10, 

1934,  as  amended  by  the  act  of  Aug.  14, 


1946  (16  U.S.C,  1946  ed.,  662),  the  Secre- 
tary of  the  Interior  is  authorized  to  rec- 
ommend the  acquisition  of  compensatory 
lands  to  replace  wildlife  habitat  that  would 
be  lost  as  the  result  of  the  construction  of 
a  proposed  reservoir,  and  a  construction 
agency  of  the  United  States  is  authorized  to 
include  such  recommendations  as  a  part  of 
its  project  plan.  Whether  a  construction 
agency  may  acquire  such  compensatory 
lands  will  depend  upon  the  manner  in 
which  the  construction  of  the  project  is 
authorized.  61-305 
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I.  GENERALLY 

The  act  of  Jan.  25,  1927  (44  Stat.  1026), 
extending  the  grants  of  school  sections  in 
place  to  certain  States  to  embrace  lands 
mineral  in  character,  had  no  application 
to  lands  within  reservations  existing  when 
the  act  became  effective.  52-489 

To  determine  whether  a  tract  of  public 
land  comes  within  the  purview  of  E.O.  No. 
4262  of  July  3,  1925,  which  withdrew  from 
all  forms  of  appropriation  "all  lands  on 
the  mainland  within  three  miles  of  the 
coast  in  the  States  of  Alabama,  Florida, 
and  Mississippi,"  measurement  should  be 
made  from  a  point  on  the  coast  which  is 
nearest  to  the  tract  involved.  52-572 

Lands  not  in  a  producing  field  or  under 
lease,  but  within  an  oil  and  gas  with- 
drawal or  reservation,  may  be  entered  un- 
der the  enlarged  homestead  act,  but  not 
under  the  stock-raising  homestead  act. 

52-621 

Where  lands  are  excluded  from  a  na- 
tional forest  withdrawal  and  simultane- 
ously included  within  a  townsite  with- 
drawal, the  later  withdrawal  will  attach 
immediately  upon  relinquishment  or  upon 
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reversion  to  the  United  States  by  forfeiture 
of  lands  which  had  been  excepted  from 
the  operation  of  the  first  withdrawal  be- 
cause of  prior  valid  appropriation. 

53-65 

Instructions  of  June  9,  1930,  withdrawal 
of  oil  shale  lands  by  E.O.  No.  5327,  Apr. 
15,  1930  (Cir.  No.  1220).  53-127 

A  withdrawal  for  a  public  water  reserve 
does  not  contemplate  the  inclusion  of  a 
tract  of  land  containing  mere  dry  depres- 
sions or  draws  which  do  not,  in  their  nat- 
ural condition,  furnish  or  retain  a  supply 
of  water  available  for  public  use,  and  an 
order  withholding  such  land  from  acquisi- 
tion by  a  person  who  has,  by  his  own  ef- 
forts, provided  artificial  means  for  collect- 
ing flood  waters  thereon  should  be  revoked. 

53-210 

Instructions  of  Apr.  18,  1931,  recre- 
ational and  grazing  use  of  lands  with- 
drawn for  protection  of  watersheds  in  Cali- 
fornia under  act  of  Mar.  4,  1931  (46  Stat. 
1530 ) .     ( Cir.  Nos.  1247  and  1254. )     53-369 

The  act  of  June  25,  1910  (36  Stat.  855) 
authorizing  the  President  to  temporarily 
withdraw  public  lands  for  power  sites,  ir- 
rigation, classification,  or  other  public  pur- 
poses, and  section  13  of  another  act  of  the 
same  date  authorizing  the  Secretary  of  the 
Interior  to  reserve  lands  within  any  In- 
dian reservation  valuable  for  power  or 
reservoir  sites  or  needed  for  use  in  con- 
nection with  any  irrigation  project  were 
intended  to  be  separate  and  distinct  as  to 
the  sphere  of  operation,  the  former  relat- 
ing exclusively  to  public  lands,  the  latter 
to  Indian  lands.  53-680 

A  withdrawal  of  public  lands  for  the 
purpose  of  reserving  them  for  use  as  fed- 
erally regulated  grazing  lands  is  a  with- 
drawal for  a  public  purpose,  and  is  analo- 
gous to  a  withdrawal  under  section  10  of 
the  act  of  Dec.  29,  1916  (39  Stat.  862),  to 
provide  for  stock-raising  homesteads. 

54-353 

Persons  whose  use  of  public  lands  rests 
merely  upon  the  sufferance  of  the  United 
States  do  not  come  within  the  purview 
of  the  exception  contained  in  an  order  of 
withdrawal  that  it  shall  be  subject  "to 
all  valid  existing  rights",  the  sole  "right" 
of  those  so  using  the  lands  being  to  graze 
stock  thereon  at  the  sufferance  of  the 
United  States.  54-353 


The  provision  in  section  1  of  the  act  of 
June  28,  1934,  limiting  to  80  million  acres 
the  aggregate  area  of  vacant,  unappropri- 
ated, and  unreserved  lands  which  may  be 
placed  in  grazing  districts  under  said  act 
does  not  apply  to  the  area  which  may  be 
withdrawn  by  virtue  of  notice.  55-89 

Congress,  in  sections  2339  and  2340  of 
the  Revised  Statutes,  and  various  later 
acts,  surrendered  to  the  States  the  right  to 
control  the  appropriation  and  use  of  the 
waters  of  nonnavigable  streams  on  the 
public  lands ;  but  this  general  rule  does 
not  apply  to  reserved  public  lands  unless 
the  water  can  be  diverted  at  a  point  not 
affected  by  the  reservation  or  unless  a 
right-of-way  has  been  obtained  in  accord- 
ance with  Federal  laws  providing  for 
rights-of-way  over  certain  classes  of  reser- 
vations and  under  prescribed  conditions, 
there  being  a  clear  distinction  between 
water  rights  and  rights-of-way  over  land 
for  the  use  of  such  waters.  55-371 

Upon  the  assumption  that  without 
waiver  of  the  drainage  liens  the  Caraway 
lands,  although  rendered  unfit  for  occu- 
pancy through  natural  causes,  could  not 
be  withdrawn  from  homestead  entry  and 
made  subject  to  classification  as  to  suita- 
bility therefor  under  section  7  of  the  Taylor 
Grazing  Act,  question  was  raised  whether 
under  the  Arkansas  Land  Policy  Act,  No. 
331,  of  Mar.  16,  1939,  the  State  Land  Com- 
missioner had  authority  to  waive  or  cancel 
the  Caraway  liens.  Held,  1.  That  the 
act  probably  relates  only  to  State-owned 
lands  and  does  not  apply  to  the  delinquent 
United  States  lands,  which  cannot  become 
State-owned  through  forfeiture  for  delin- 
quent charges.  2.  That  in  the  absence 
of  any  State  construction  of  the  Land 
Policy  Act  as  to  such  authority  to  waive 
or  cancel  the  liens,  the  Caraway  Lands 
cannot  be  regarded  as  falling  under  the 
jurisdiction  of  the  State  Land  Commis- 
sioner for  the  purpose  of  taking  such 
action.  3.  That  the  liens  continue  unim- 
paired, subject  to  enforcement  as  pre- 
scribed by  the  Caraway  Act.  58-170 

One  who  takes  possession  of  unreserved, 
unsurveyed  desert  land,  who  begins  to  re- 
claim it,  and  who  is  continuing  his  reclama- 
tion operations  at  the  date  of  the  inclusion 
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of  the  land  within  a  withdrawal,  has  initi- 
ated a  valid  claim  upon  which  the  with- 
drawal does  not  operate.  The  claim  may 
be  asserted  by  the  filing  of  a  proper  desert- 
land  application  as  soon  as  the  lands  are 
surveyed,  if  at  that  time  the  claimant  is  in 
possession  of  the  lands  and  is  complying 
with  the  appropriate  regulations.      59-110 

Prior  to  its  compliance  with  all  the  re- 
quirements of  the  statute  and  the  supple- 
mentary regulations,  a  State  applying  for 
an  exchange  of  lands  under  section  8  of 
the  Taylor  Grazing  Act,  as  amended,  does 
not  acquire  any  rights  in  the  selected 
lands,  so  as  to  prevent  the  withdrawal  of 
such  lands  for  public  purposes.  60-322 

The  pendency  of  an  application  for  a 
soldier's  additional  homestead  entry  does 
not  cause  the  land  covered  by  the  applica- 
tion to  be  excepted  from  the  operation  of  a 
withdrawal,  where  the  requirements  for 
publication  and  posting  of  notice  of  the 
application  have  not  been  complied  with 
prior  to  the  withdrawal.  60-411 

Where  a  portion  of  the  land  selected  by 
a  State  in  an  application  for  an  exchange 
under  section  8(c)  of  the  Taylor  Grazing 
Act  is  subsequently  withdrawn  for  reclama- 
tion purposes,  the  fact  that  the  Depart- 
ment may  have  delayed  in  acting  upon  the 
State's  application  and  thus  prevented  the 
State  from  fully  complying,  prior  to  the 
withdrawal  of  the  selected  land,  with  the 
requirements  of  the  Department's  regula- 
tions on  State  exchanges  could  not  prevent 
the  withdrawal  order  from  becoming  effec- 
tive as  to  such  land.  60-428 

The  Commissioner  of  the  General  Land 
Office  could  not  lawfully  withdraw  lands 
within  the  indemnity  limits  of  a  railroad 
land  grant  for  the  purpose  of  protecting 
the  possible  future  right  of  the  grantee  to 
make  indemnity  selections  in  the  event  that 
deficiencies  should  be  found  to  exist  with- 
in the  primary  limits  of  the  grant.      61-77 

Unentered  public  land  designated  by  the 
Department  as  subject  to  the  Smith  Act 
carried  with  it  a  valid  existing  right  in 
the  Imperial  Irrigation  District  to  impose 
a  lien  against  such  land  for  its  propor- 
tionate share  of  construction  and  opera- 
tion and  maintenance  charges,  with  a  view 
toward  having  such  a  lien  satisfied  by  an 
applicant  for  entry  as  a  condition  prece- 
dent to  entry.     Because  of  the  existence 


of  this  right,  a  subsequent  first-form 
reclamation  withdrawal  did  not  operate 
to  withdraw  such  land  from  public  entry, 
as  contemplated  by  the  Smith  Act ;  hence, 
the  original  allowance  of  the  appellant's 
desert-land  entry  was  correct  and  its  sub- 
sequent cancellation  improper.  61-437 

II.  AUTHORITY  TO  MAKE 

Prior  to  the  submission  of  final  proof 
and  payment  of  the  purchase  money  an  ap- 
plication to  make  entry  under  the  timber 
and  stone  law  does  not  operate  to  defeat 
a  withdrawal  made  pursuant  to  the  act  of 
June  25,  1910  (36  Stat.  847),  as  amended 
by  the  act  of  Aug.  24,  1912  (37  Stat.  497). 

52-102 

An  application  for  a  tract  of  land  pre- 
sumptively passing  under  a  school-land 
grant,  in  the  absence  of  statute  or  depart- 
mental regulations  to  the  contrary,  confers 
the  legal  status  of  a  contestant  of  the 
State's  title  without  preference  right,  and 
is  no  obstacle  to  a  withdrawal  of  the  land 
by  the  United  States.  52-503 

Withdrawal  of  public  lands  in  Alaska  to 
be  administered  by  the  Office  of  Education 
under  the  supervision  of  the  Secretary  of 
the  Interior  primarily  for  experimental 
vocational  education  of  the- natives  as  au- 
thorized by  the  act  of  Feb.  25,  1925  (43 
Stat.  978),  and  in  aid  of  their  support  and 
advancement  is  in  the  public  interest  and 
for  a  public  purpose.  53-111 

Neither  the  act  of  July  27, 1866  (14  Stat. 
292)  nor  the  act  of  Mar.  3,  1871  (16  Stat. 
573)  authorizes  the  Secretary  of  the  In- 
terior to  withdraw  unselected  lands  within 
the  indemnity  limits  of  the  grant  to  the 
Southern  Pacific  Railroad  Company  for  the 
sole  and  exclusive  purpose  of  satisfying  the 
deficiency  in  the  grant  to  the  exclusion  of 
persons  desiring  to  acquire  them  under  the 
homestead  and  other  public-land  laws, 
notwithstanding  that  the  deficiency  has 
been  ascertained  and  is  recognized.  United 
States  v.  Northern  Pacific  Railway  Com- 
pany (256  U.S.  51),  distinguished;  South- 
ern Pacific  Railroad  Company  v.  Bell  (183 
U.S.  675) ,  applied.  53-211 

Trust  patents  may  be  issued  for  allot- 
ments on  the  Colville  Indian  Reservation 
embracing  lands  withdrawn  by  the  Secre- 
tary of  the  Interior  under  section  13  of  the 
act  of  June  25,  1910   (36  Stat.  855)   for 
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power  and  reservior  sites,  where  no  ir- 
rigation project  has  been  authorized,  such 
patents  to  be  subject  only  to  the  provisions 
of  section  14  of  that  act  which  empower 
that  official  to  cancel  patents  should  the 
lands  be  required  under  authority  of  Con- 
gress for  the  purposes  for  which  they  were 
reserved,  in  which  event  the  allottees  are 
to  be  reimbursed  for  their  improvements 
out  of  any  moneys  for  the  construction  of 
the  irrigation  project.  53-681 

A  withdrawal  of  public  lands  for  the  pur- 
pose of  reserving  them  for  use  as  federally 
regulated  grazing  lands  is  a  withdrawal  for 
a  public  purpose,  and  is  analogous  to  a 
withdrawal  under  section  10  of  the  act  of 
Dec.  29,  1916  (39  Stat.  862),  to  provide  for 
stock-raising  homesteads.  54-353 

The  power  of  the  Executive  to  withdraw 
public  lands  from  private  acquisition  an- 
tedates and  is  independent  of  the  act  of 
June  25,  1910  (36  Stat.  847),  or  any  other 
statutory  grant  of  withdrawal  power.  ( Cit- 
ing United  States  v.  Midwest  Oil  Company, 
236  U.S.  459).  54-353 

Since,  by  authority  of  section  1  of  the 
withdrawal  act  of  June  25,  1910  (36  Stat. 
847),  the  President  has  the  power  of  mak- 
ing temporary  withdrawals  for  the  pur- 
pose of  classifying  public  lands,  and  since 
a  classifiaction  is  obviously  necessary  and 
proper  to  effectuate  the  purposes  of  the 
Taylor  Grazing  Act :  Held,  That  the  Presi- 
dent may  temporarily  withdraw  vacant  and 
unappropriated  public  domain  for  that 
purpose,  regardless  of  the  aggregate  acre- 
age involved  in  the  withdrawal.        55-70 

Since  the  passage  of  the  withdrawal  act 
of  June  25,  1910,  the  Chief  Executive  and 
the  Department  of  the  Interior  have  con- 
sistently regarded  the  power  granted 
therein  as  existing  concurrently  with  all 
other  authority  providing  for  or  regulating 
the  use  and  disposition  of  public  lands, 
and  such  long-continued  administrative 
practice,  acquiesced  in  by  Congress,  has  the 
force  of  law.  55-70 

An  order  of  withdrawal  executed  by  the 
President  under  authority  granted  by  Con- 
gress has  the  force  and  effect  of  law,  and 
the  rules  of  presumption  as  applied  to 
statutes  have  like  application  to  Execu- 
tive orders  and  regulations  Accordingly, 
in  the  absence  of  definite  proof  as  to  the 


exact  time  when  an  order  of  withdrawal 
of  public  land  was  signed  by  the  President, 
it  must  be  held  that  such  order  operated 
upon  the  status  of  the  land  affected  during 
the  entire  day  of  the  date  of  its  issuance. 

55-85 

It  is  well  established  that  Congress,  in 
the  exercise  of  its  right  to  legislate  with 
respect  to  its  own  property,  may  reserve 
any  portion  of  the  public  lands  and  al- 
together prohibit  the  use  thereof  by  private 
parties,  or  permit  such  rights-of-way 
thereon  or  such  use  thereof  as  it  may  deem 
proper  to  allow.  This  Congress  has  fre- 
quently done.  55-871 

In  view  of  the  acts  of  Congress  prohibit- 
ing withdrawal  of  public  lands  in  the 
United  States  for  Indian  reservations  ex- 
cept by  act  of  Congress,  the  Secretary  of 
the  Interior  should  rely  upon  statutory 
authority  for  withdrawals  in  Alaska  for 
reservations  for  Alaskan  natives.       56-110 

The  President  is  authorized  by  the  act 
of  June  25,  1910  (36  Stat.  847,  43  U.S.C. 
141-3),  as  amended  by  the  act  of  Aug.  24, 
1912  (37  Stat.  497),  to  withdraw  public 
lands  of  the  United  States  temporarily  in 
aid  of  legislation  or  classification  or  other 
public  purposes  and  has  inherent  power, 
apart  from  these  statutes,  to  make  per- 
manent reservations  of  public  lands  for 
Federal  uses.  The  President,  with  cer- 
tain exceptions,  may  exercise  his  powers 
through  the  various  heads  of  the  Execu- 
tive Departments  of  the  Government. 
Since  the  administration  of  the  public 
lands  is  vested  in  the  Secretary  of  the  In- 
terior, the  powers  of  the  President  relating 
to  the  withdrawal  of  the  public  lands  may 
be  exercised  by  the  Secretary  of  the 
Interior.  57-331 

Prior  departmental  rulings  that  the  Sec- 
retary of  the  Interior  may  withdraw  pub- 
lic land  temporarily  in  aid  of  legislation 
looking  to  the  establishment  of  Indian  res- 
ervations by  the  Congress  are  not  in  con- 
flict with  the  acts  of  May  25, 1918  (40  Stat. 
570),  June  30,  1919  (41  Stat.  34),  and 
Mar.  3,  1927  (44  Stat.  1347). 

Such  withdrawals  when  made  remain  in 
full  force  and  effect  until  revoked  either 
by  the  Congress  or  by  the  Secretary,  even 
though  the  contemplated  legislation  fails 
of  enactment  60-54 
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The  Secretary  of  Agriculture  is  not  ex- 
pressly or  impliedly  authorized  to  with- 
draw unimproved  national  forest  lands 
from  mining  location.  60-285 

III.  EFFECT  OF 

An  Executive  withdrawal  under  the  act 
of  June  25,  1910  (36  Stat.  847),  as  amended 
by  the  act  of  Aug.  24,  1912  (37  Stat.  497), 
for  classification  and  pending  determina- 
tion as  to  the  advisability  of  including 
lands  in  a  national  forest,  effectually  seg- 
regates the  lands,  except  as  to  claims  com- 
ing within  the  exceptions  in  those  acts, 
placing  them  beyond  the  jurisdiction  of  the 
Land  Department,  and  final  certificates 
and  patents  thereafter  issued  are  void. 

52-102 

A  withdrawal  under  the  act  of  June  25, 
1910  (36  Stat.  847),  for  the  purpose  of 
examination  and  classification  as  to  coal 
values  which  embraces  surveyed  school 
sections  is  in  effect  a  contest  or  Govern- 
ment proceeding  against  the  State  in  aid 
of  administration  to  ascertain  whether  the 
land  was  of  the  character  which  passed 
under  the  school  grant,  and,  where  it  was 
determined  that  the  land  was  not  valuable 
for  its  coal  contents,  an  intervening  with- 
drawal for  a  different  purpose  will  be  in- 
effective to  defeat  the  grant.  52-237 

A  coal-land  withdrawal  continues  to  be 
effective  so  long  as  it  remains  unrevoked, 
notwithstanding  that  the  withdrawn  lands 
had  been  classified  as  noncoal  prior  to  the 
withdrawal.  52-^336 

Section  1946,  Revised  Statutes,  merely 
reserved  sections  16  and  36  in  each  town- 
ship in  the  Territory  of  Arizona  from  dis- 
posal by  the  United  States  in  contempla- 
tion of  a  future  grant,  and  the  inclusion 
of  those  sections  within  a  national  forest 
by  a  withdrawal  prior  to  the  enabling  act 
of  June  20,  1910  (36  Stat.  557),  suspends 
the  vesting  of  title  thereto  until  their  res- 
toration to  the  public  domain.  52-488 

The  act  of  Jan.  25,  1927  (44  Stat.  1026), 
extending  the  grants  of  school  sections  in 
place  to  certain  States  to  embrace  lands 
mineral  in  character,  had  no  application 
to  lands  within  reservations  existing  when 
the  act  became  effective.  52-489 

A  stock-raising  homestead  application 
for  undesignated  land  has  no  segregative 
effect,  but  merely  confers  upon  the  appli- 


cant a  preference  right  to  enter  the  land, 
as  against  others,  when  and  if  designated 
as  subject  to  the  provisions  of  the  stock- 
rising  homestead  act,  and  a  withdrawal 
prior  to  designation  will  prevent  attach- 
ment or  exercise  of  the  right.  52-499 

A  withdrawal  of  designated  school  sec- 
tions subsequent  to  survey  in  the  field,  but 
prior  to  the  approval  of  the  survey  by 
the  Commissioner  of  the  General  Land 
Office,  prevents  the  vesting  of  title  to  those 
lands  upon  the  approval  of  the  survey 
thereof  in  the  State  of  New  Mexico  under 
section  6  of  the  enabling  act  of  June  20, 
1910   (36  Stat.  557).  52-679 

Where  the  vesting  of  title  in  the  State 
to  designated  school  sections  in  place  is 
prevented  by  the  withdrawal  of  the  lands 
prior  to  the  approval  of  the  survey  thereof 
by  the  Commissioner  of  the  General  Land 
Office,  the  State  may  await  extinguish- 
ment of  the  reservation  and  restoration  of 
the  lands  to  the  public  domain,  instead  of 
taking  land  in  lieu  thereof  during  the 
withdrawal.  52-679 

A  blanket  withdrawal  of  public  lands 
containing  a  saving  clause  that  it  is  made 
subject  to  valid  existing  rights  so  long  as 
legally  maintained  does  not  attach  to  lands 
embraced  within  a  prior  right-of-way 
grant  that  has  not  been  relinquished  or 
forfeited,  but  such  withdrawal  will  become 
effective  eo  instanti  as  to  those  lands  upon 
relinquishment  or  forfeiture  of  the  grant. 

53-65 

The  title  to  a  designated  school  section 
in  place  does  not  vest  eo  instanti  in  the 
State  of  Utah  under  section  6  of  the 
enabling  act  of  July  16, 1894  (28  Stat.  107) , 
upon  the  extinguishment  of  a  reservation 
created  prior  to  survey,  but  the  State  must 
await  restoration  of  the  land  to  the  pub- 
lic domain,  and  the  intervening  of  another 
withdrawal  will  postpone  further  the  at- 
tachment of  the  grant.  53-365 

Lands  within  a  phosphate  reserve  at  the 
date  of  the  additional  grant  of  school  sec- 
tions mineral  in  character  by  the  act  of 
Jan.  25,  1927  (44  Stat.  1026),  are  by  rea- 
son of  such  reservation  excluded  from  the 
provisions  of  that  act  by  subsection  (c) 
thereof.  53^-366 

Withdrawals  for  stock-driveway  pur- 
poses and  reservations  for  potash  made 
subsequent  to  the  date  that  the  rights  of 
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a  State  attached  under  its  school-land 
grant  do  not  affect  the  title  of  the  State 
under  the  grant.  53-585 

Persons  whose  use  of  public  lands  rests 
merely  upon  the  sufferance  of  the  United 
States  do  not  come  within  the  purview 
of  the  exception  contained  in  an  order 
of  withdrawal  that  it  shall  be  subject  "to 
all  valid  existing  rights",  the  sole  "right" 
of  those  so  using  the  lands  being  to  graze 
stock  thereon  at  the  sufferance  of  the 
United  States.  54-353 

The  Federal  courts  have  repeatedly  held 
that  an  appropriation  of  public  lands  for 
a  public  purpose  by  proper  Executive  with- 
drawal prevents  their  further  use  by  priv- 
ate persons  for  any  purpose  which  is  in 
conflict  with  the  purpose  for  which  the 
withdrawal  was  made.  54-353 

The  exception  of  "valid  existing  claims" 
occurring  in  a  withdrawal  of  public  lands 
contemplates  something  less  than  a  vested 
right,  and  in  this  view  lands  claimed,  pos- 
sessed, and  improved  under  color  of  title 
long  before  and  at  the  time  of  a  with- 
drawal fall  within  the  exception  of  "valid 
existing  claims"  and  are  not  affected  by 
the  withdrawal.  55-73 

An  order  of  withdrawal  executed  by  the 
President  under  authority  granted  by  Con- 
gress has  the  force  and  effect  of  law,  and 
the  rules  of  presumption  as  applied  to 
statutes  have  like  application  to  Execu- 
tive orders  and  regulations.  Accordingly, 
in  the  absence  of  definite  proof  as  to  the 
exact  time  when  an  order  of  withdrawal 
of  public  land  was  signed  by  the  President, 
it  must  be  held  that  such  order  operated 
upon  the  status  of  the  land  affected  during 
the  entire  day  of  the  date  of  its  issuance. 

55-85 
Congress,  in  extending  the  operation  of 
the  mining  laws  to  the  Death  Valley  Na- 
tional Monument,  "or  as  it  may  hereafter 
be  extended",  by  the  Act  of  June  13,  1933, 
did  not  thereby  abrogate  its  control  over 
the  lands  involved,  which  is  evidenced  by 
the  fact  that  the  act  itself  expressly  pro- 
vides  that  the  surface  use  of  locations,  en- 
tries, or  patents  shall  be  subject  to  general 
regulations  to  be  prescribed  by  the  Secre- 
tary of  the  Interior.  55-371 
Reserved  lands  of  the  United  States 
needed  or  used  by  the  public  for  watering 
purposes  are  not  subject  to  appropriation, 


either  by  individuals  or  any  branch  of  the 
Government,  but  are  required,  while  so  re- 
served, to  be  kept  and  held  open  to  the  pub- 
lic use  for  such  purposes.  55-371 
Land  which  was  withdrawn  in  October 
1934,  for  a  proposed  grazing  district  and 
was  included  in  a  grazing  district  estab- 
lished in  April  1935,  was  not  subject  to  sale 
under  an  isolated  tract  application  filed 
in  July,  1933.  55-444 
Withdrawals  of  public  lands  under  au- 
thority of  the  Executive  order  of  Apr.  17, 
1926,  in  keeping  with  constructions  of  other 
withdrawal   orders    of   public   lands,   are 
deemed   continuing   in   operation   in   the 
absence  of  words  of  limitation,  and  attach 
not  only  to  lands  which  at  the  time  of  is- 
suance of  the  order  are  known  to  be  of  the 
character  and  status  defined  therein,  but 
also  to  public  lands  subsequently  found  to 
be  of  said  character  and  status.        55-466 
The  normal  application  of  section  11  of 
the  Taylor  Grazing  Act  to  ceded  Indian 
lands  is  not  affected  by  the  fact  that  they 
had  been  temporarily  withdrawn  from  en- 
try by  the  Secretary  of  the  Interior  pend- 
ing consideration  of  their  restoration  to 
Indian  ownership  under  section  3  of  the 
Indian  Reorganization  Act  of  June  18, 1934 
(48  Stat.  984,  25  U.S.C.  463),  or  by  the 
fact  that  the  consent  to  the  inclusion  of  the 
lands  so  withdrawn  was  given  under  sec- 
tion 1  of  the  Taylor  Grazing  Act  "with 
the  understanding  that  this  agreement  will 
in  no  way  jeopardize  the  right,  title  and 
interest  of  the  Indians  in  and  to  these 
lands."    Once  this  consent  was  duly  given, 
the  order  of  withdrawal  had  no  further  op- 
erative effect,  and  could  not  prevent  the 
disposition  of  the  proceeds  according  to  the 
terms  of  the  statute.    The  Secretary  of  the 
Interior  could  not  in  effect  be  given  a  power 
to  include  land  within  a  grazing  district 
and  yet  suspend  the  application  of  section 
11  of  the  Taylor  Grazing  Act.     Consent 
could  not  be  conditionally  given,  particu- 
larly in  view  of  the  fact  that  the  act  itself 
was  designed  to  protect  the  interests  of  the 
Indians  by  continuing  the  applicable  public 
land  laws  in  operation  with  respect  to  such 
ceded  Indian  lands  as  were  included  within 
grazing  districts.  58-203 
No  right  is  initiated  by  a  petition  for  re- 
instatement of  an  application  filed  at  a 


484 


WITHDRAWALS    AND    RESERVATIONS,    III,    IV 


time  when  the  land  was  still  under  the 
spell  of  a  withdrawal.  59-44 

Desert-land  and  enlarged-homestead  en- 
tries cannot  be  allowed  on  land  withdrawn 
as  a  game  refuge  by  an  Executive  order 
which  reserved  the  land  for  the  conserva- 
tion and  development  of  natural  wildlife 
resources  and  for  the  protection  and  im- 
provement of  public  grazing  lands  and 
natural  forage  resources.  The  withdrawn 
land  has  been  segregated  from  the  public 
domain  and  is  not  subject  to  private  ac- 
quisition under  the  public-land  laws. 

59-81 

One  who  takes  possession  of  unreserved, 
unsurveyed  desert  land,  who  begins  to 
reclaim  it,  and  who  is  continuing  his  rec- 
lamation operations  at  the  date  of  the 
inclusion  of  the  land  within  a  withdrawal, 
has  initiated  a  valid  claim  upon  which  the 
withdrawal  does  not  operate.  The  claim 
may  be  asserted  by  the  filing  of  a  proper 
desert-land  application  as  soon  as  the  lands 
are  surveyed,  if  at  that  time  the  claim- 
ant is  in  possession  of  the  lands  and  is 
complying  with  the  appropriate  regula- 
tions. 59-110 

A  withdrawal  order  which  neither  en- 
hances nor  diminishes  existing  rights  does 
not  deny  equal  protection  of  the  laws  to  a 
prior  applicant  for  a  potassium  prospect- 
ing permit.  59-289 

An  order  withdrawing  lands  from  all 
forms  of  appropriation  under  the  public- 
land  laws,  including  the  mineral  leasing 
laws,  is  effective  against  a  prior  applica- 
tion for  a  permit  to  prospect  for  potassium 
on  such  lands.  59-289 

A  withdrawal  in  aid  of  legislation  re- 
mains legally  effective  until  revoked,  even 
though  no  legislation  has  been  enacted  in 
13y2  years.  59-466 

Where  public  land  has  been  withdrawn 
from  all  forms  of  appropriation  under  the 
public-land  laws,  including  the  mining 
and  mineral  leasing  laws,  it  is  proper  to 
reject  an  application  for  a  sodium  pros- 
pecting permit  even  though  the  land  was 
withdrawn  after  the  application  was  filed. 

60-1 

Reserved  lands  are  not  subject  to  a 
private  exchange  under  section  8  of  the 
Taylor  Grazing  Act,  even  though  the  ex- 
change application  was  filed  before  the 
selected  lands  were  withdrawn.        60-163 


Where  lands  subject  to  an  existing 
homestead  entry  are  withdrawn  under  the 
Reclamation  Act,  the  withdrawal  becomes 
effective  as  to  such  land  without  any  fur- 
ther order  as  soon  as  the  existing  entry  is 
canceled,  and  the  land  is  thereafter  no 
longer  subject  to  homestead  entry  while 
remaining  so  withdrawn.  60-217 

An  application  for  homestead  entry  on 
land  under  withdrawal  is  nugatory  and 
cannot  be  given  life  subsequent  to  its  date 
of  filing,  even  by  a  restoration  of  the  land 
during  pendency  of  an  appeal  from  its 
rejection.  61-157 

Where  a  surveyed  mineral  school  section 
is  within  a  reservation  on  the  date  of  the 
enactment  of  the  act  of  Jan.  25,  1927,  and 
is  thereafter  placed  within  another  reser- 
vation, title  to  the  school  section  does  not 
pass  to  the  State  upon  the  termination  of 
the  first  reservation  so  long  as  the  second 
reservation  remains  in  effect.  61-391 

IV.  EXECUTIVE  ORDER  NO.  6910 

Statement  of  the  President 523 

Explanation  of  act 524 

Text  of  act 1 531 

Executive    withdrawal     order    for 

classification 539 

54-523 

A  grazing  district  under  the  Taylor 
Grazing  Act  may  be  established  on  land 
withdrawn  under  the  terms  of  the  Execu- 
tive order  of  Nov.  26,  1934,  since  the  order 
does  not,  directly  or  by  implication,  pro- 
hibit the  establishment  of  such  districts, 
the  withdrawal  being  from  "settlement,  lo- 
cation, sale,  or  entry."  55-205 

So  long  as  the  withdrawal  provided  for 
by  the  Executive  order  of  Nov.  26,  1934,  is 
operative  on  a  tract  of  public  land,  said 
land  is  not  the  subject  of  exchange  under 
section  8  of  the  Taylor  Grazing  Act,  since 
such  disposition  may  well  be  regarded  as 
within  the  category  of  a  location  or  entry, 
both  of  which  are  prohibited  by  the  Execu- 
tive order.  55-205 

The  authority  conferred  upon  the  Secre- 
tary of  the  Interior  by  section  15  of  the 
Taylor  Grazing  Act  to  lease  isolated  or 
disconnected  tracts  of  public  land  is  limited 
to  "vacant,  unappropriated,  and  unreserved 
lands",  and,  having  become  reserved  by 
the  operation  of  the  Executive  withdrawal 
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order  of  Nov.  26,  1934,  may  not  be  leased 
so  long  as  that  order  remains  in  force. 

55-205 

While  the  Executive  order  of  Nov.  26, 
1934,  temporarily  withdrawing  particular 
areas  of  public  lands  from  certain  forms 
of  disposition,  contains  an  excepting  pro- 
vision which  operates  to  save  pre-existing 
valid  appropriations,  reservations  or  with- 
drawals during  the  period  of  their  exist- 
ence, such  order  nevertheless  attaches  to 
these  lands  as  a  secondary  claim,  becoming 
effective  upon  the  termination  of  the  prior 
claim.  55-205 

Sale  of  public  lands  being  in  terms  for- 
bidden by  the  Executive  withdrawal  of 
Nov.  26,  1934,  isolated  and  disconnected 
tracts  thereof  may  not  be  sold  at  public 
auction  under  authority  of  section  14  of  the 
Taylor  Grazing  Act.  55-206 

The  saving  clause  of  the  Executive  order 
of  Nov.  26,  1934,  which  excepted  from  the 
operation  of  the  withdrawal  "existing  valid 
rights,"  held  to  include  (1)  valid  entries; 
(2)  prior  valid  applications  for  entry, 
selection,  or  location,  substantially  com- 
plete at  date  of  the  withdrawal ;  (3)  claims 
under  the  Color  of  Title  Act  of  Dec.  22, 
1928,  where  bona  fide  and  substantial 
rights  thereunder  existed;  (4)  permits 
and  leases  under  the  Mineral  Leasing  Act 
of  Feb.  25,  1920.  55-206 

Lands  the  surface  of  which  is  open  to 
entry  under  the  act  of  June  22,  1910  (36 
Stat.  583),  or  the  act  of  July  17,  1914  (38 
Stat.  509),  the  mineral  deposits  defined 
therein  being  reserved  to  the  United  States, 
unless  otherwise  reserved,  are  to  be  con- 
strued as  reserved  only  to  the  extent  of  the 
defined  minerals  and  unreserved  insofar 
as  the  surface  is  concerned.  Lands  having 
this  status  at  the  date  of  the  Executive 
order  of  Nov.  26,  1934,  were  reserved  by 
that  order,  and  are  not  now  open  to  entry, 
except  where  valid  rights  existed  at  the 
date  of  the  order,  which  rights  must  be  pro- 
tected. 55-211 

The  Executive  withdrawal  order  of  Nov. 
26,  1934,  does  not  prevent  the  granting  of 
permits  and  leases  under  the  Mineral  Leas- 
ing Act  of  Feb.  25, 1920,  since  that  act,  with 
certain  specified  exceptions,  is  operative 
within  reserved  areas,  and  for  the  further 
reason  that  the  Taylor  Grazing  Act  ex- 
pressly disclaims  the  purpose  of  interfer- 


ing with  such  use.  Nor  does  the  Executive 
order  affect  rights-of-way  or  other  rights 
granted  within  reserved  areas,  provided 
the  use  for  which  the  right  is  granted  shall 
not  be  inconsistent  with  the  purpose  of  the 
reservation.  55-211 

Instructions  of  Mar.  7,  1935,  concerning 
"existing  valid  rights"  in  the  withdrawal 
order  of  Nov.  26,  1934,  in  aid  of  Taylor 
Grazing  Act,  construed.  55-226 

Instructions  of  Mar.  26,  1935,  concerning 
preference  rights  of  entry  of  successful 
contestant  as  affected  by  general  with- 
drawal orders,  E.O.  No.  6910  of  Nov.  26, 
1934,  and  E.O.  No.  6964  of  Feb.  5,  1935 
(Cir.  No.  1352).  55-244 

In  the  absence  of  other  objection,  a  rea- 
sonable period  of  additional  time  for  the 
filing  of  nonencumbrance  certificates  as 
to  base  lands  may  be  allowed,  notwith- 
standing the  withdrawal  order  of  Nov.  26, 
1934.  55-245 

The  Executive  order  of  Nov.  26,  1934, 
does  not  operate  to  withdraw  from  entry, 
etc.,  land  within  an  indemnity  school  land 
selection  in  support  of  which  there  has 
been  a  failure  to  supply  the  required  cer- 
tificate of  nonencumbrance,  such  failure 
being  a  curable  defect  and  not  ipso  facto 
working  a  cancellation  or  forfeiture,  the 
Land  Department  not  being  required  by 
law  to  cancel  such  selection  without  afford- 
ing opportunity  to  supply  the  certificate  by 
granting  additional  time.  55-245 

Instructions  of  Mar.  21,  1935,  as  to  non- 
effect  of  Executive  withdrawals  of  Nov.  26, 
1934  (E.O.  No.  6910),  and  Feb.  5,  1935 
(E.O.  No.  6964),  upon  lands  withdrawn 
under  Reclamation  laws  (Cir.  No.  1351). 

55-247 

Failure  of  a  State  to  complete  the  selec- 
tion of  indemnity  school  lands,  due  to 
tendering  defective  base,  is  a  curable  de- 
fect, and  in  such  cases  the  withdrawal 
order  of  Nov.  26,  1934,  does  not  operate  to 
prevent  the  completion  of  the  selection, 
said  order  expressly  saving  existing  valid 
rights.  55-249 

The  Executive  order  of  withdrawal  of 
Nov.  26,  1934,  was  made  by  virtue  of  and 
pursuant  to  the  authority  vested  in  the 
President  by  the  Act  of  June  25,  1910  (36 
Stat.  847),  as  amended  by  the  Act  of  Aug. 
24,  1912  (37  Stat.  497),  which  amended  act 
authorizes  him  to  withdraw  temporarily 
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from  settlement,  location,  sale,  or  entry 
any  of  the  public  lands  of  the  United 
States ;  and  lands  belonging  to  the  United 
States  do  not  cease  to  be  a  part  of  the 
public  domain  until  a  vested  right  thereto 
is  acquired  or  patent  is  issued.  55-249 

Amendment,  May  20,  1935,  of  Executive 
Order  No.  6910  of  Nov.  26,  1934.        55-261 

Instructions  of  June  8,  1935,  dated  May 
20,  1935,  as  to  amendment  of  E.O.  No.  6910 
(Nov.  26,  1934).     (Cir.  No.  1357.)     55-281 

The  clause  in  the  Executive  order  of 
Nov.  26,  1934,  which  renders  the  public- 
land  withdrawal  provided  for  therein  sub- 
ject to  "valid  existing  rights,"  includes  the 
case  of  one  whose  application  to  make  a 
stock-raising  homestead  entry  was  subse- 
quent to  the  date  of  the  order,  but  who, 
before  the  order  became  effective,  pur- 
chased the  improvements  and  relinquish- 
ment of  a  prior  entryman,  established  resi- 
dence on  the  land  with  his  family,  and  has 
since     maintained     residence     thereon. 

55-306 

The  filing  of  an  application,  prior  to  the 
order  of  withdrawal  of  Nov.  26,  1934  (E.O. 
No.  6910) ,  to  amend  an  entry  on  account  of 
mistake  in  the  numbers  of  the  tract  en- 
tered, constitutes  a  "valid  existing  right" 
excepted  from  the  order.  55-308 

Instructions  of  Oct.  19,  1935,  regarding 
Executive  order  of  Nov.  26,  1934,  as 
amended  by  Executive  order  of  May  20, 
1935,  in  relation  to  section  7,  Taylor  Graz- 
ing Act.  55-360 

Amendment,  Nov.  26,  1935,  of  Executive 
order  of  Nov.  26,  1934,  as  amended,  with- 
drawing public  lands  in  certain  States. 

55-401 

Amendment,  Jan.  14,  1936,  of  Executive 
order  of  Nov.  26,  1934  (E.O.  No.  6910),  as 
amended,  withdrawing  public  land  in  cer- 
tain States.  55-444 

Public  land  included  in  a  State  irriga- 
tion district  and  burdened  with  an  ob- 
ligation to  pay  a  proportionate  share  of 
irrigation  charges  is  unaffected  by  the 
Withdrawal  order  of  Nov.  26,  1934,  which 
order  declares  its  operation  as  a  land  with- 
drawal is  subject  to  "existing  valid  rights." 

55-^45 

The  right  conferred  upon  an  applicant 
by  section  2  of  the  stock-raising  homestead 
act,  and  that  created  by  section  8  thereof, 
are  not  vested  rights,  but  are  mere  pref- 


erence rights,  not  attaching  to  the  land 
unless  and  until  it  is  designated  as  subject 
to  said  act.  There  can  be  no  appropria- 
tion of  the  land,  therefore,  under  either 
section  of  the  law,  prior  to  such  designa- 
tion. Accordingly,  the  Department  of  the 
Interior,  in  the  face  of  the  withdrawal  of 
the  land  by  the  President's  order  of 
Nov.  26,  1934,  is  without  jurisdiction  to 
designate  it  as  subject  to  entry  under  said 
Stock-Raising  Homestead  Act.  55-449 

Regulations  of  July  28,  1936,  to  govern 
leasing  of  public  lands,  exclusive  of 
Alaska,  for  grazing  of  livestock,  under 
Taylor  Grazing  Act  as  amended  by  act 
of  June  26,  1936  (49  Stat.  1976).  Cir. 
No.  1401,  amending  Cir.  No.  1336  (55  I.D. 
114),  Cir.  No.  1375  (Jan.  8,  1936),  and 
Cir.  No.  1379  (Mar.  5,  1936).  55-593 

The  rights  initiated  by  a  stock-raising 
homestead  application  for  undesignated 
lands,  being  only  future  rights  contingent 
in  part  upon  designation,  are  not  present 
rights  within  the  meaning  of  the  term  "ex- 
isting valid  rights"  in  the  saving  clause  of 
the  withdrawal  order  of  Nov.  26,  1934,  and 
cannot  prevent  such  withdrawal  from  at- 
taching to  the  lands  sought  if  they  be 
undesignated  at  the  date  of  the  order. 

56-282 

The  lands  of  an  enlarged  homestead 
entry  which  is  free  of  all  claims  are  auto- 
matically restored  by  cancellation  of  the 
entry  to  the  Government  reservoir  of  "va- 
cant, unreserved,  and  unappropriated  pub- 
lic land"  and  as  part  thereof  are  affected 
by  the  withdrawal  of  Nov.  26,  1934. 

56-295 

A  stock-raising  homestead  application 
filed  prior  to  the  withdrawal  order  of 
Nov.  26,  1934,  for  lands  on  that  date  re- 
maining undesignated  cannot  prevent  said 
withdrawal  from  attaching  to  the  lands 
sought,  such  application  being  incomplete 
and  having  initiated  only  rights  in  futuro 
contingent  upon  events  not  certain  to  oc- 
cur, not  rights  in  esse  within  the  meaning 
of  the  term  "existing  valid  rights"  in  the 
saving   clause  of   the  withdrawal   order. 

56-347 

The  word  "unappropriated"  in  Exec- 
utive order  of  withdrawal  (No.  6910)  of 
Nov.  26,  1934,  can  hardly  be  applied  to  land 
other  than  that  which  has  not  been  law- 
fully appropriated  and  a  homestead  entry 
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allowed  on  misrepresentation  of  the  entry- 
man  that  he  was  not  the  proprietor  of 
more  than  160  acres  can  in  no  sense  be 
considered  a  lawful  appropriation.     57-169 

A  homestead  application  filed  May 
8,  1934,  upon  land  not  returned  as  mineral 
land  though  embraced  in  a  placer  mining 
location,  may  be  considered  as  valid  and 
as  effectively  segregating  the  land  as  of 
the  date  of  filing  and  as  not  affected  by  the 
withdrawal  of  Nov.  26,  1934,  upon  relin- 
quishment of  the  mining  claim  by  the 
locators.  58-475 

E.O.  No.  6910  constitutes  an  appropria- 
tion of  public  land  within  the  meaning  of 
the  Valentine  Scrip  Act,  even  though  con- 
sidered only  as  a  temporary  withdrawal 
for  purposes  of  classification,  and  there- 
fore bars  the  location  of  scrip.  Congress 
has  indicated  that  such  a  withdrawal 
under  the  act  of  June  25,  1910,  is  an 
appropriation.  59-176 

Regardless  of  whether  or  not  it  consti- 
tutes an  appropriation,  E.O.  No.  6910 
(Nov.  26,  1934)  clearly  and  definitely  ex- 
cludes the  lands  withdrawn  from  location 
by  Valentine  scrip.  The  mere  right  to 
locate  scrip  upon  such  land  is  not  saved 
by  the  clause  in  the  order  that  it  is  "sub- 
ject to  existing  valid  rights."  59-176 

Land  under  an  outstanding  mineral 
lease  as  of  the  time  of  the  issuance  of  the 
General  Withdrawal  Order  of  Nov.  26, 
1934,  is  covered  by  that  order,  subject  to 
the  prior  rights  of  such  lessee,  and,  there- 
fore, may  not  be  disposed  of  on  a  subse- 
quent scrip  location  until  classified  for 
such  disposition.  60-76 

V.  EXECUTIVE  ORDER  NO.  6964 

Executive  Order  No.  6964  of  Feb.  5, 1935, 
withdrawing  for  classification  all  public 
land  in  certain  States.  55-188 

Instructions  of  Mar.  26,  1935,  concerning 
preference  rights  of  entry  of  successful 
contestant  as  affected  by  general  with- 
drawal orders,  E.O.  No.  6910  of  Nov.  26, 
1934,  and  E.O.  No.  6964  of  Feb.  5,  1935 
(Cir.   No.   1352).  55-244 

Instructions  of  Mar.  21,  1935,  as  to  non- 
effect  of  Executive  withdrawals  of  Nov. 
26,  1934  (E.O.  No.  6910)  and  Feb.  5,  1935 
(E.O.  No.  6964)  upon  lands  withdrawn  un- 
der Reclamation  laws  (Cir.  No.  1351) . 

55-247 


An  isolated  tract  application  upon  which 
no  order  authorizing  sale  had  been  issued 
did  not  except  the  land  applied  for  from 
the  withdrawal  made  by  the  Executive 
order  of  Feb.  5,  1935.  55-425 

Amendment,  May  6,  1936,  of  Executive 
order  of  Feb.  5, 1935  (E.O.  No.  6964),  with- 
drawing all  public  land  in  certain  States. 

55-502 
VI.  POWER  SITES 

A  declaration  in  a  license  issued  by  the 
Federal  Power  Commission  pursuant  to 
the  act  of  June  10,  1920  (41  Stat.  1063)  to 
the  effect  that  it  "will  not  interfere  or  be 
inconsistent  with  the  purpose  for  which 
any  reservation  affected  thereby  was 
created  or  acquired,"  relates  only  to  such 
reservations  as  those  defined  in  section  4 
of  the  act,  and  is  not  in  anywise  a  deter- 
mination such  as  that  contemplated  by  sec- 
tion 24  thereof.  52-371 

The  filing  of  an  application  for  a  license 
for  water-power  privileges  under  the  act  of 
June  10,  1920  (41  Stat.  1063),  automati- 
cally withdraws  the  land  from  entry  and 
disposal,  and  the  power  site  thus  created  is 
reserved  from  disposal  under  other  laws 
until  otherwise  directed  by  the  Federal 
Power  Commission  or  by  Congress.    52-371 

The  Land  Department  is  prohibited  by 
section  24  of  the  Federal  Water  Power  Act, 
in  the  absence  of  a  determination  by  the 
Federal  Power  Commission  as  required 
by  that  section,  from  granting  a  right-of- 
way  under  the  act  of  Mar.  3,  1891  (26  Stat. 
1095),  as  amended,  over  lands  embraced 
within  a  license  for  water-power  privileges 
issued  pursuant  to  the  former  act,  not- 
withstanding that  the  applicant  for  the 
right-of-way  and  the  licensee  are  one  and 
the  same  person.  52-371 

The  right  granted  by  section  2337,  Re- 
vised Statutes,  to  a  mining  claimant  to 
locate  a  mill  site  on  nonmineral  land  is 
incident  to  the  right  to  make  mineral 
entry,  and  such  location,  so  far  as  appli- 
cable to  metalliferous  minerals,  does  not 
come  within  the  prohibition  of  a  temporary 
withdrawal  for  power-site  purposes  under 
the  act  of  June  25,  1910  (36  Stat.  847),  as 
amended  by  the  act  of  Aug.  24,  1912  (37 
Stat.  497).  53-531 

A  valid  mining  claim  cannot  be  located 
on  lands  previously  reserved  for  power  sites 
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under  the  Federal  Water  Power  Act  of 
June  10,  1920,  until  a  determination  by  the 
Federal  Power  Commission  that  the  value 
of  the  land  will  not  be  injured  or  de- 
stroyed for  the  purposes  of  power  develop- 
ment by  such  location.  53-532 

Section  24  of  the  Federal  Water  Power 
Act  of  June  10,  1920  (41  Stat.  1063),  pro- 
viding for  the  issuance  of  patents  on  loca- 
tions, entries,  selections,  or  filings  there- 
tofore made  on  lands  reserved  as  water- 
power  sites,  subject  to  the  limitations  and 
conditions  therein  contained,  has  no  ap- 
plication to  tribal  Indian  allotments  em- 
bracing lands  on  the  Colville  Indian  Res- 
ervation withdrawn  for  power  or  reser- 
voir sites  under  section  13  of  the  act  of 
June  25,  1910  (36  Stat.  855).  53-680 

The  purpose  of  the  power  site  reserva- 
tions as  such  was  not  abrogated  or  in  any 
way  interfered  with  by  the  Executive  with- 
drawal of  Nov.  26,  1934,  and  so  long  as 
lands  remain  in  unconditional  withdrawals 
for  power  sites  under  the  Federal  Water 
Power  Act  they  are  not  subject  to  entry. 
In  the  event  a  restoration  under  section  24 
of  the  act  was  made  prior  to  the  date  of  the 
Executive  withdrawal,  and  the  restored 
land  not  entered  in  the  meantime,  the  Ex- 
ecutive withdrawal,  with  its  qualifications, 
attached.  55-211 

Congress,  in  the  exercise  of  its  duly 
delegated  legislative  powers  under  the  Con- 
stitution, had  full  authority  to  prohibit 
access  to  the  federally  owned  land  em- 
bracing the  Hetch  Hetchy  Project,  by  any 
individual  or  corporation,  and  full  author- 
ity to  dispose  of  such  land  or  of  the  right 
to  generate  electric  energy  thereon  under 
such  conditions  as  it  saw  fit  to  impose. 

55-321 

The  provisions  of  section  3  of  the  act  of 
June  9,  1916  (39  Stat.  218),  revesting  in 
the  United  States  title  to  lands  forfeited 
by  the  Oregon  and  California  Railroad 
Company,  expressly  refrained  from  ex- 
tending the  mining  laws  to  power  site 
lands.  55-430 

The  settled  rules  that  no  rights  are  ac- 
quired by  an  application  if,  when  it  is 
made,  the  land  sought  is  not  subject  to  ap- 
propriation, apply  to  applications  for  un- 
restored  power-site  lands.  59-44 


VII.  RECLAMATION  WITHDRAWALS 

Regulations  of  June  3, 1927,  State  irriga- 
tion districts  in  their  relation  to  the  pub- 
lic lands  (Cir.  No.  592,  revised).    52-155 

One  is  not  entitled  to  make  entry  for 
land  in  a  Federal  irrigation  project  until 
his  qualifications  have  been  passed  upon 
and  approved  by  an  examining  board,  and 
it  is  too  late  to  cure  the  defect  in  that  re- 
spect after  the  land  has  been  withdrawn. 

52-222 

Recognition  of  an  assignment  by  a  quali- 
fied entryman  who  filed  a  desert-land  ap- 
plication for  lands  then  subject  thereto 
and  made  the  initial  payment  required  by 
law  is  not  precluded  by  a  suspension  of  the 
application  pending  determination  as  t^ 
whether  the  lands  should  be  included  with- 
in a  reclamation  project.  52-225 

Section  5  of  the  act  of  June  27,  1906  (34 
Stat.  519),  which  provides  that  the  time 
that  a  desert-land  entryman  is  hindered  or 
prevented  from  making  improvements  on 
or  from  reclaiming  the  lands  in  his  entry 
by  reason  of  the  fact  that  the  land  has 
been  within  a  reclamation  withdrawal, 
shall  not  be  computed  in  determining  the 
period  within  which  he  must  complete  his 
entry,  is  not  applicable  where  the  method 
of  irrigation  is  by  the  use  of  water  to  be 
procured  from  wells  sunk  on  the  land,  and 
the  failure  to  make  timely  reclamation  is 
due  solely  to  lack  of  funds.  53-21 

A  desert-land  entryman  who  has  met  all 
the  requirements  which  he  could  possibly 
meet  and  has  his  entry  ready  for  irriga- 
tion, but  who  through  no  fault  of  his  own 
has  been  unable  to  effect  reclamation  as 
required  by  law  because  of  his  inability 
to  obtain  a  sufficient  water  supply  within 
the  lifetime  of  the  entry,  or  within  any 
extension  of  time  that  could  have  been 
granted  under  existing  law,  may  be  per- 
mitted to  purchase  the  land  under  the  re- 
lief act  of  Mar.  4, 1929  (45  Stat.  1548) ,  not- 
withstanding that  the  land  is  within  a  first 
form  withdrawal  in  connection  with  a  rec- 
lamation project  for  which  a  water  supply 
is  to  be  provided.  53-644 

Departmental  order  of  Feb.  2, 1907,  with- 
drawing lands  from  settlement  and  entry 
for  the  use  and  benefit  of  the  Chemehuevi 
Indians,  was  in  confirmation  of  the  In- 
dians' use  and  occupancy  rights  therein 
acquired  by  long  residence,  and  reclama- 
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tion  withdrawal  orders  in  1902  and  1903 
covering  such  lands  did  not  extinguish  the 
Indians'  rights  nor  deprive  them  of  their 
right  to  compensation  for  the  full  value  of 
the  lands  to  be  flooded  in  connection  with 
the  Parker  Dam.  57-87 

The  act  of  Apr.  7,  1896  (29  Stat.  90), 
which  granted  authority  to  the  Territory 
of  Arizona  to  lease  the  lands  reserved  for 
school  purposes,  is  not  inconsistent  with 
an  interpretation  of  section  3  of  the  Recla- 
mation Act  of  June  17,  1902  (32  Stat.  388; 
43  U.S.C.  416),  permitting  a  reclamation 
withdrawal  of  surveyed  lands  reserved  for 
school  purposes.  59-280 

Sections  16  and  36  lands  reserved  for 
school  purposes  to  the  State  of  Arizona 
remained  subject  to  a  reclamation  with- 
drawal under  section  3  of  the  act  of  June 
17,  1902  (32  Stat.  388 ;  43  U.S.C.  (1952  ed.) 
416),  even  after  survey.  59-280 

It  is  admitted  that  unsurveyed  lands  re- 
served for  school  purposes  to  a  future  State 
remained  subject  to  a  reclamation  with- 
drawal under  the  act  of  June  17,  1902  (32 
Stat.  388;  43  U.S.C.  (1952  ed.)  416). 

59-281 

Lands  included  in  a  forest  reserve  re- 
main subject  to  a  reclamation  withdrawal 
although  they  are  severed  from  the  public 
domain  and  public  entry  on  them  is  pre- 
cluded. 59-281 

The  Arizona  Enabling  Act  of  June  20, 
1910  (36  Stat.  557),  making  specific  pro- 
vision for  lieu  selections  if  school  sections 
were  otherwise  reserved,  confirms  the  in- 
terpretation of  section  3  of  the  Reclama- 
tion Act  of  June  17,  1902  (32  Stat.  388;  43 
U.S.C.  (1952  ed.)  416),  that  lands  reserved 
for  school  purposes  remained  subject  to  a 
reclamation  withdrawal  even  after  survey. 

59-281 

Where  lands  subject  to  an  existing  home- 
stead entry  are  withdrawn  under  the  Rec- 
lamation Act,  the  withdrawal  becomes 
effective  as  to  such  land  without  any  fur- 
ther order  as  soon  as  the  existing  entry 
is  canceled,  and  the  land  is  thereafter  no 
longer  subject  to  homestead  entry  while 
remaining  so  withdrawn.  60-217 

A  homestead  entry  made  on  land  with- 
drawn under  the  second  form  of  reclama- 
tion withdrawal  is  subject  to  all  the  per- 
tinent provisions  of  the  reclamation  law, 
including  provisions  enacted  subsequent  to 


the  date  of  the  entry  and  prior  to  the 
acquisition  by  the  entryman  of  equitable 
title  to  the  land  through  full  compliance 
with  the  law.  60-333 

Where  land  in  a  desert  land  entry  is 
withdrawn  under  the  Reclamation  Act  and 
the  entry  is  subsequently  canceled,  the 
withdrawal  becomes  effective  as  to  such 
land  upon  the  cancellation  of  the  entry. 

60-363 

Where  a  portion  of  the  land  selected  by 
a  State  in  an  application  for  an  exchange 
under  section  8(c)  of  the  Taylor  Grazing 
Act  is  subsequently  withdrawn  for  rec- 
lamation purposes,  the  fact  that  the  De- 
partment may  have  delayed  in  acting  upon 
the  State's  application  and  thus  prevented 
the  State  from  fully  complying,  prior  to  the 
withdrawal  of  the  selected  land,  with  the 
requirements  of  the  Department's  regula- 
tions on  State  exchanges  could  not  prevent 
the  withdrawal  order  from  becoming  effec- 
tive as  to  such  land.  60-428 

Unentered  public  land  designated  by  the 
Department  as  subject  to  the  Smith  Act 
(39  Stat.  506),  carried  with  it  a  valid  ex- 
isting right  in  the  Imperial  Irrigation  Dis- 
trict to  impose  a  lien  against  such  land 
for  its  proportionate  share  of  construction 
and  operation  and  maintenance  charges, 
with  a  view  toward  having  such  a  lien  sat- 
isfied by  an  applicant  for  entry  as  a  con- 
dition precedent  to  entry.  Because  of  the 
existence  of  this  right,  a  subsequent  first- 
form  reclamation  withdrawal  did  not  op- 
erate to  withdraw  such  land  from  public 
entry,  as  contemplated  by  the  Smith  Act ; 
hence,  the  original  allowance  of  the  ap- 
pellant's desert  land  entry  was  correct  and 
its  subsequent  cancellation  improper. 

61^37 

VIII.  REVOCATION  AND  RESTORATION 

Where  a  statute  perpetuates  a  temporary 
withdrawal  of  public  lands  made  under  the 
act  of  June  25,  1910  (36  Stat.  847),  as 
amended  by  the  act  of  Aug.  24,  1912  (37 
Stat.  497)  for  classification  and  future 
legislation,  only  as  to  a  portion  of  the 
lands  withdrawn,  the  withdrawal  remains 
in  full  force  and  effect  as  to  those  lands 
not  covered  by  the  statute  until  revoked 
by  the  President  or  by  act  of  Congress. 

52-675 
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Where  the  vesting  of  title  in  the  State 
to  designated  school  sections  in  place  is 
prevented  by  the  withdrawal  of  the  lands 
prior  to  the  approval  of  the  survey  thereof 
by  the  Commissioner  of  the  General  Land 
Office,  the  State  may  await  extinguish- 
ment of  the  reservation  and  restoration  of 
the  lands  to  the  public  domain,  instead  of 
taking  land  in  lieu  thereof  during  the 
withdrawal.  52-679 

The  Secretary  of  the  Interior  has  full 
power  to  revoke  withdrawals  made  by  him 
under  section  13  of  the  act  of  June  25, 
1910  (36  Stat.  855)  for  power  and  reser- 
voir sites  embracing  allotted  lands  on  the 
Colville  Indian  Reservation.  53-681 

A  withdrawal  of  public  lands  from  dis- 
posal, made  by  the  President  under  the 
authority  of  the  act  of  June  25,  1910  (36 
Stat.  847),  continues  in  effect  until  revoked 
by  the  President  or  by  act  of  Congress. 

54-222 

Regulations  of  Sept.  18, 1933,  in  re  ceded 
Chippewa  Indian  lands,  Minnesota,  re- 
stored to  homestead  entry  from  with- 
drawal  (Cir.  No.  1313).  54-289 

Power  site  lands  restored  uncondition- 
ally to  entry,  etc.,  or  in  a  manner  other 
than  that  provided  by  section  24  of  the 
Federal  Water  Power  Act,  prior  to  the  Ex- 
ecutive withdrawal  of  Nov.  26, 1934,  would 
be  subject  to  that  withdrawal.        55-211 

An  application  by  the  State  of  Arizona 
under  section  8  of  the  Taylor  Grazing  Act 
to  exchange  school  sections  without,  for 
lands  within,  a  withdrawal  to  effect  ex- 
changes authorized  by  the  act  of  June  14, 
1934  (48  Stat.  960)  is  not  allowable,  and 
the  application  may  not  be  suspended  to 
await  revocation  of  the  withdrawal  and 
possible  restoration  to  such  form  of  dis- 
posal. 55-305 

Giving  to  the  words  "valley  of  the  Gila 
River"  their  ordinary  and  usual  interpreta- 
tion when  employed  in  the  Executive  order 
of  Aug.  5,  1873,  restoring  to  the  public 
domain  certain  lands  formerly  embraced 
within  the  San  Carlos  Indian  Reservation, 
an  entire  drainage  area  is  not  intended, 
the  word  "valley"  being  limited  to  its  usual 
meaning  as  embracing  lowlands  in  con- 
tradistinction to  mountain  slopes  and 
ridges.  55-560 

Application  for  restoration  to  entry  or 
filing  of  land  withdrawn  for  a  power  site 


confers  no  preference  right  on  the  appli- 
cant over  others  on  restoration  of  the 
land.  59-44 

The  discovery  of  mineral  deposits  and 
the  performance  of  assessment  work  on 
withdrawn  lands,  in  the  absence  of  a  loca- 
tion perfected  by  a  valid  discovery  prior  to 
the  withdrawal,  confers  no  right  under  the 
mining  laws  prior  to  the  restoration  of  the 
lands  from  the  withdrawal.  Upon  such 
restoration,  the  land  becomes  subject  to 
veterans'  preference  rights  under  the  act 
of  Sept.  27, 1944  (43  U.S.C.  (1952  ed.)  282; 
see  also  Supp.  V).  59-466 

The  revocation  of  a  withdrawal  does  not 
validate  a  lease  application  which  covers 
part  of  the  withdrawn  land  and  which  has 
not  been  finally  rejected  as  of  the  time 
of  the  revocation.  60-161 

An  application  filed  while  land  is  with- 
drawn from  entry  is  invalid.  The  revoca- 
tion of  a  withdrawal  during  the  pendency 
of  an  applicant's  appeal  from  the  rejec- 
tion of  his  application  does  not  validate  the 
application.  60-182 

IX.  SPRINGS  AND  WATER  HOLES 

Instructions  of  Feb.  8,  1929,  affidavits; 
springs  or  water  holes.  (Cir.  No.  1066  (51 
L.D.  457)   modified.)  52-559 

An  Executive  order  withdrawing  lands 
containing  springs  or  water  holes  is  in- 
effective as  to  a  tract  of  land  containing  a 
spring  the  right  to  the  use  of  the  water  in 
which  had  become  vested  in  an  individual 
prior  to  the  withdrawal  and  had  not  been 
abandoned,  relinquished  or  otherwise 
terminated  in  accordance  with  local  cus- 
toms, laws  and  decisions  of  the  courts. 

52-735 

Instructions  of  Aug.  16, 1930,  withdrawal 
of  lands  containing  hot  or  medicinal 
springs  (Cir.  No.  1231).  53-173 

Instructions  of  Feb.  11, 1931,  withdrawal 
of  lands  containing  hot  or  medicinal 
springs.  Cir.  No.  1231  (53  I.D.  173), 
amended  ( Cir.  No.  1236) .  53-269 

A  withdrawal  for  a  public  water  reserve 
(see  Executive  order  of  Apr.  17,  1926,  and 
regulations  thereunder,  in  51  L.D.  457) 
does  not  contemplate  the  withdrawal  of 
tracts  containing  mere  dry  depressions  or 
draws  which  do  not,  in  their  natural  con- 
dition, furnish  or  retain  a  supply  of  water 
available  for  public  use,  and  the  owner  of 
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a  right,  obtained  from  the  State  to  such 
water,  acquires  no  color  of  title  or  exclu- 
sive possessory  right  to  the  subdivision 
upon  which  the  water  was  appropriated 
and  used,  but,  at  most,  merely  an  easement. 

54-144 

A  spring  or  water  hole  on  public  land  is 
nonetheless  within  the  meaning  and  con- 
templation of  the  withdrawal  order  of  Apr. 
17,  1926  (Public  Water  Reserve  107,  51 
L.D.  457),  and  the  regulations  thereunder, 
because  developed  or  brought  into  being  by 
human  agency,  in  the  absence  of  rights  on 
the  part  of  the  State  concerned  incompati- 
ble with  such  withdrawal.  55-466 

The  fact  that  a  State  selection  list  was 
filed  prior  to  an  interpretative  order  hold- 
ing that  a  definite  legal  subdivision  of  pub- 
lic land  was  found  to  contain  springs  or 
water  holes  of  the  type  intended  by  the 
withdrawal  order  to  be  withdrawn  does 
not  render  said  order  inoperative  as  to 
such  land,  since  the  said  withdrawal  order 
embraced,  all  subdivisions  of  the  "vacant, 
unappropriated,  unreserved  public  lands" 
containing  the  waters  described  in  said 
order.  The  interpretative  order  is  in  ef- 
fect an  official  finding  that  a  certain  tract 
described  in  terms  of  legal  subdivision  is 
of  the  character  and  has  the  status  defined 
in  the  withdrawal  order  and  is  subject 
thereto.  55-466 

The  order  of  withdrawal  of  Apr.  17, 
1926,  took  effect  as  to  all  subdivisions  of 
the  "vacant,  unappropriated,  unreserved 
public  lands"  containing  the  waters  de- 
scribed in  the  order,  the  subsequent  inter- 
pretive order  being  no  more  than  an  official 
finding  that  a  certain  tract  is  of  the  char- 
acter and  has  the  status  defined  in  the 
order  and  is  subject  thereto.  The  with- 
drawal would  attach  to  land  containing 
waters  developed  by  human  agency  if 
abandoned.  56-325 

There  can  be  no  possession  of  public 
land  under  claim  or  color  of  title  based 
upon  mere  construction,  maintenance,  and 
use  of  a  reservoir  for  stock-raising  pur- 
poses thereon  and  camping  thereat.  A 
reservoir  on  vacant  public  land  collecting 
flood  water  only  and  used  to  water  live- 
stock, erected  long  prior  to  the  withdrawal 
of  Apr.  17,  1926,  and  continuously  main- 
tained for  such  purpose  thereafter  by  the 
builders  or  their  successors  in  interest  is 


not  a  water  hole  within  the  meaning  of 
such  withdrawal.  56-325 

The  Executive  order  of  Apr.  17,  1926, 
does  not  apply  to  water  which,  in  its  nat- 
ural condition,  does  not  furnish  or  retain 
a  supply  of  water  available  for  public  use. 
Where  lands  containing  waters  to  which 
the  Executive  order  of  Apr.  17,  1926,  is  not 
applicable  have  been  included  in  a  de- 
partmental Order  of  Interpretation,  such 
order  should  be  revoked.  Departmental 
Order  of  Interpretation  No.  208,  issued 
Aug.  22,  1934,  pursuant  to  Executive  order 
of  Apr.  17,  1926,  revoked.  56-387 

No  purpose  of  the  Executive  order  of 
Apr.  17,  1926,  would  be  served  by  the 
withdrawal  of  a  subdivision  of  public  land 
containing  a  spring,  although  of  the  char- 
acter contemplated  by  the  withdrawal,  if 
the  right  to  use  the  waters  is  vested  under 
State  law  in  private  parties.  59-15 

Section  10  of  the  Stock-Raising  Home- 
stead Act  authorizes  the  reservation  not 
only  of  public  land  containing  water  holes 
and  springs  but  of  the  unappropriated  wa- 
ter in  the  springs  and  water  holes.  Con- 
sequently, where  a  water  reserve  has  been 
created,  the  nonnavigable  water  thereon 
which  was  unappropriated  at  the  time 
when  the  reserve  was  created  is  not  sub- 
ject to  appropriation  under  State  water 
laws,  and  any  permit  issued  by  a  State 
for  the  appropriation  of  such  water  is 
ineffective.  60-83 

Under  section  10  of  the  Stock-Raising 
Homestead  Act,  a  public  water  reserve 
must  be  kept  open  to  public  use.  Any  en- 
closure of  a  public  water  reserve  is  a  vio- 
lation of  the  Unlawful  Inclosures  Act  and, 
if  accomplished  by  the  holder  of  a  grazing 
lease  on  the  surrounding  Federal  range  by 
an  enclosure  of  the  leased  land,  is  also  a 
violation  of  the  terms  of  the  grazing  lease. 

60-83 

X.  STOCK-DRIVEWAY  WITHDRAWALS 

Instructions  of  Aug.  10,  1928,  stock-rais- 
ing homesteads;  driveways  for  stock. 
Paragraph  15,  Cir.  No.  523  (51  L.D.  1), 
amended.     (Cir.  No.  1160.)  52-474 

Instructions  of  May  4,  1929,  stock  drive- 
way withdrawals ;  coal  and  other  mineral 
lands  excepted;  act  of  Jan.  29,  1929  (45 
Stat.  1144)    (Cir.  No.  1189).  52-628 
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Withdrawals  for  stock-driveway  pur- 
poses and  reservations  for  potash  made 
subsequent  to  the  date  that  the  rights  of  a 
State  attached  under  its  school-land  grant 
do  not  affect  the  title  of  the  State  under 
the  grant.  53-585 

Establishment  and  maintenance  of  a 
fence  enclosing  both  public  and  private 
land  and  obstructing  the  use  of  land  with- 
drawn for  a  stock  driveway  is  in  violation 
of  law  against  the  enclosure  of  public  land 
and  prior  use  of  the  public  land  so  en- 
closed was  not  by  sufferance  but  in  viola- 
tion of  law.  57-30 

The  settlement  and  improvement  of 
lands  in  the  public  domain  expressly  with- 
drawn from  settlement  and  entry  create  no 
rights  in  the  occupant  but  constitute  an  un- 
lawful use,  rendering  the  occupant  liable 
for  damages  in  trespass.  Held:  One  who 
occupies  lands  within  a  stock-driveway 
withdrawal  and  constructs  thereon 
dwellings,  barns,  pens,  corrals,  shops, 
filling  stations  and  buildings  for  other  com- 
mercial enterprises  is  not  a  settler,  pos- 
sessed of  the  settlement  rights  recognized 
by  the  courts,  but  a  trespasser  who  must 
respond  in  damages  for  his  unlawful  use 
of  another's  land.  58-707 

XI.  TEMPORARY  WITHDRAWALS 

A  withdrawal  under  the  act  of  June  25, 
1910  (36  Stat.  849),  for  the  purpose  of 
examination  and  classification  as  to  coal 
values,  which  embraces  surveyed  school 
sections  is  in  effect  a  contest  or  Govern- 
ment proceeding  against  the  State  in  aid 
of  administration  to  ascertain  whether 
the  land  was  of  the  character  which  passed 
under  the  school  grant,  and,  where  it  was 
determined  that  the  land  was  not  valuable 
for  its  coal  contents,  an  intervening  with- 
drawal for  a  different  purpose  will  be  in- 
effective to  defeat  the  grant.  52-237 

A  withdrawal  under  the  act  of  June  25, 
1910  (36  Stat.  847),  is  a  continuing  with- 
drawal, although  not  effective  as  to  land  so 
long  as  it  remains  in  a  valid  claim,  and 
where  upon  a  mining  claim,  at  one  time 
valid,  operations  had  been  abandoned  and 
no  effort  made  to  maintain  the  claim  as  re- 
quired by  the  mining  laws,  or  to  seek  pat- 
ent until  almost  ten  years  after  operations 
had  ceased,  the  land  lapsed  into  the  with- 


drawal and  became  subject  to  disposition 
under  applicable  public  land  laws. 

52-314 

A  deposit  of  sand  asphalt  on  sandstone 
heavily  saturated  with  asphaltic  minerals 
in  hard  solid  formation  is  not  "oil"  within 
the  meaning  of  the  act  of  June  25,  1910 
(36  Stat.  847).  52-336 

The  act  of  June  25,  1910  (36  Stat.  847), 
permitted  mining  locations  upon  land  with- 
drawn thereunder  containing  minerals 
"other  than  coal,  oil,  gas,  or  phosphate," 
and  locations  upon  lands  withdrawn  pur- 
suant to  that  act  were  not  restricted  solely 
to  metalliferous  minerals  prior  to  the  pas- 
sage of  the  amendatory  act  of  Aug.  24, 
1912  (37  Stat.  497).  52-336 

A  withdrawal  of  public  lands  under  the 
act  of  June  25,  1910  (36  Stat.  847),  as 
amended  by  the  act  of  Aug.  24,  1912  (37 
Stat.  497),  for  classification  and  in  aid  of 
future  legislation  having  in  view  their  in- 
clusion within  a  national  park,  is  not  a 
reservation  in  the  sense  contemplated  by 
the  Federal  Water  Power  Act.  52-675 

Where  a  statute  perpetuates  a  temporary 
withdrawal  of  public  lands  made  under  the 
act  of  June  25„  1910  (36  Stat.  847),  as 
amended  by  the  act  of  Aug.  24,  1912  (37 
Stat.  497),  for  classification  and  future 
legislation,  only  as  to  a  portion  of  the  lands 
withdrawn,  the  withdrawal  remains  in  full 
force  and  effect  as  to  those  lands  not  cov- 
ered by  the  statute  until  revoked  by  the 
President  or  by  act  of  Congress.       52-675 

The  act  of  Aug.  24,  1912  (37  Stat.  497), 
which  amended  section  2  of  the  act  of 
June  25,  1910  (36  Stat.  847)  is  remedial 
and  should  be  liberally  construed  to  effect 
its  purpose,  and  nothing  therein  indicates 
any  intention  to  curtail  the  metalliferous 
miner's  rights  that  could  be  exercised  by 
him  on  the  public  domain.  53-531 

The  act  of  June  25,  1910  (36  Stat.  855), 
authorizing  the  President  to  temporarily 
withdraw  public  lands  for  power  sites,  ir- 
rigation, classification,  or  other  public 
purposes,  and  section  13  of  another  act  of 
the  same  date  authorizing  the  Secretary 
of  the  Interior  to  reserve  lands  within  any 
Indian  reservation  valuable  for  power  or 
reservoir  sites  or  needed  for  use  in  connec- 
tion with  any  irrigation  project  were  in- 
tended to  be  separate  and  distinct  as  to  the 
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sphere  of  operation,  the  former  relating 
exclusively  to  public  lands,  the  latter  to 
Indian  land.  53-680 

No  provision  of  the  Taylor  Grazing  Act 
can  be  construed  to  repeal,  supersede,  or 
abridge  any  part  of  the  withdrawal  act  of 
June  25,  1910  (36  Stat.  847),  which  act 
authorized  the  President  to  make  tempo- 
rary withdrawals  of  public  lands  for  classi- 
fication and  other  public  purposes  ;  and  the 
Taylor  Grazing  Act  does  not  purport  to  re- 
voke that  authority  or  any  part  of  the 
earlier  act,  but,  on  the  contrary,  merely 
provides  that  under  certain  conditions  a 
withdrawal  shall  be  in  effect  without  neces- 
sity for  resort  to  the  authority  granted  the 
President  by  said  earlier  act.  55-70 

The  Executive  order  of  withdrawal  of 
Nov.  26,  1934,  was  made  by  virtue  of  and 
pursuant  to  the  authority  vested  in  the 
President  by  the  Act  of  June  25,  1910  (36 
Stat.  847),  as  amended  by  the  Act  of 
Aug.  24,  1912  (37  Stat.  497),  which 
amended  act  authorizes  him  to  withdraw 
temporarily  from  settlement,  location,  sale, 
or  entry  any  of  the  public  lands  of  the 
United  States ;  and  lands  belonging  to  the 
United  States  do  not  cease  to  be  a  part  of 
the  public  domain  until  a  vested  right 
thereto  is  acquired  or  patent  is  issued. 

55-249 

Prior  departmental  rulings  that  the 
Secretary  of  the  Interior  may  withdraw 
public  land  temporarily  in  aid  of  legisla- 
tion looking  to  the  establishment  of  Indian 
reservations  by  the  Congress  are  not  in 
conflict  with  the  acts  of  May  25,  1918  (40 
Stat.  570),  June  30,  1919  (41  Stat.  34), 
and  Mar.  3,  1927  (44  Stat.  1347).  Such 
withdrawals  when  made  remain  in  full 
force  and  effect  until  revoked  either  by 
the  Congress  or  by  the  Secretary,  even 
though  the  contemplated  legislation  fails 
of  enactment.  60-54 

Section  2  of  the  act  of  June  25,  1910  (36 
Stat.  847)  has  no  application  to  one  who 
goes  upon  the  puhlic  lands  under  a  lease 
issued  pursuant  to  the  Mineral  Leasing 
Act.  60-208 

The  departmental  order  of  Sept.  19, 1934, 
temporarily  withdrawing  the  surplus  lands 
of  the  Colville  Indian  Reservation  and  of 
other  Indian  reservations  from  disposal  of 
any  kind  until  the  matter  of  their  per- 
manent restoration  to  tribal  ownership  un- 


der the  Indian  Reorganization  Act  could 
be  given  appropriate  consideration,  was 
issued  in  the  exercise  of  the  Secretary's 
implied  power  temporarily  to  withdraw 
such  lands,  and  was  not  issued  under  the 
act  of  June  25,  1910  (36  Stat.  847)  au- 
thorizing the  temporary  withdrawal  of 
public  lands  of  the  United  States;  and, 
therefore,  the  lands  so  withdrawn  are  not 
subject  to  the  provision  of  the  1910  act, 
which  declares  that  lands  withdrawn  under 
it  shall  be  open  to  entry  and  location  under 
the  mining  laws  of  the  United  States  in- 
sofar as  metalliferous  minerals  are  con- 
cerned. 60-318 
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locator's  intention  to  be  determined  from 
his  acts  and  statements  together  with 
the  circumstances  of  the  particular  case. 

53-195 
II.  "ACCEPTANCE" 

The  procedure  of  "acceptance"  by  the 
Secretary  of  the  Interior  of  certain  prop- 
erties within  national  parks,  authorized 
by  the  act  of  June  5,  1920  (41  Stat.  917), 
relates  to  conveyances  of  private  prop- 
erties, rights,  and  moneys  to  the  Federal 
Government  and  is  inapplicable  to  trans- 
actions concerning  public  lands.         56-264 

III.  "ACTUAL  PERMANENT  RESIDENCE" 

The  expressions  "have  actually  resided" 
and  "actual  permanent  residence,"  as  used 
in  sections  2291  and  2297,  Revised  Statutes, 
as  amended  by  the  act  of  June  6,  1912  (37 
Stat.  123),  contemplate  the  performance 
of  actual  residence  as  distinguished  from 
constructive  residence.  54-426 

IV.  "ACTUAL  RESIDENCE" 

"Actual  residence,"  under  the  homestead 
laws,  means  physical  occupation  of  the 
premises;  it  means  precisely  the  same 
thing  as  actual  inhabitancy  for  seven 
months  each  year,  subject  to  proper  credit 
for  military  service.  54-^26 

V.  "ALLOT,  ALLOTTEE,  ALLOTMENTS" 

The  word  "allot"  and  its  derivatives,  "al- 
lottee" and  "allotments",  have  been  used 
in  various  statutes,  decisions,  and  by  the 
Department  of  the  Interior  in  both  the 
broader  sense  referring  to  the  completed 
process  evidenced  by  trust  patents  and  in 
the  narrower  and  primary  sense  meaning 
the  parceling  out  and  assigning  of  a  speci- 
fied number  of  acres  of  land  to  each 
Indian,  and  because  of  the  variety  of  allot- 
ment laws,  a  case  under  one  is  not  neces- 
sarily applicable  to  another.  55-295 

VI.  "AUTHORIZED  AND  DIRECTED" 

The  words  "authorized  and  directed"  in 
section  1  of  the  act  of  Oct.  2, 1917  (40  Stat. 
297),  are  not  to  be  construed  as  manda- 
tory, but  the  same  discretionary  authority 
is  conferred  upon  the  Secretary  of  the  In- 
terior thereby  to  issue  permits  as  that  con- 
ferred upon  him  by  section  13  of  the  act 
of  Feb.  25,  1920.  52-44 


VII.  "CANALS" 

The  term  "canals"  as  used  in  the  act  of 
Aug.  30,  1890  (26  Stat.  391;  43  U.S.C. 
945),  includes  pipelines  used  to  transport 
water.  58-490 

VIII.   "CAUSED  BY  *  *  *  DANGER  TO  LIFE" 

A  requirement  of  mere  business  con- 
venience or  pecuniary  advantage  does 
not  constitute  an  "emergency"  relieving  a 
contractor  of  the  penalty  for  a  violation 
of  the  Eight-Hour  Law.  The  necessity  of 
repairing  a  dangerously  weak  tower,  how- 
ever, does  constitute  an  emergency 
"caused  by  *  *  *  danger  to  life,"  and  no 
penalty  should  be  imposed  for  overtime 
employment  in  such  work.  57-270 

IX.  "CHARGE  AND  CONTROL" 

The  "charge  and  control"  of  the  park 
police  authorized  by  the  Executive  order 
of  June  10,  1933,  to  give  effect  to  the  act 
of  Mar.  3,  1933  (47  Stat.  1517),  includes 
the  power  of  appointment,  with  its  inci- 
dent, the  power  of  suspension  and  re- 
moval, but  does  not  include  the  power  to 
fine,  such  power  not  being  incident  to  the 
power  of  appointment.  54-302 

X.  "CHIEFLY  VALUABLE" 

The  act  of  Feb.  11,  1897,  which  author- 
izes entry  under  the  mining  laws  of  lands 
"chiefly  valuable"  for  petroleum  or  other 
mineral  oils,  differs  from  section  2319,  Re- 
vised Statutes,  in  that  under  the  former 
the  value  of  the  land  is  the  criterion, 
while  under  the  latter  it  is  the  value  of 
the  "deposits."  52-313 

XI.   "CITIZENS  OF  THE  UNITED   STATES" 

A  State  may  properly  be  regarded  as  a 
"citizen  of  the  United  States"  within  the 
meaning  of  that  term  as  used  in  the  Color 
of  Title  Act,  and  may  apply  for  the  benefits 
of  the  act.  60-465 

XII.  "COMPACT" 

As  used  in  sections  13  and  14  of  the 
Mineral  Leasing  Act  of  Feb.  25,  1920  (41 
Stat.  437),  the  expressions  "compact"  and 
"reasonably  compact"  relate  to  squares, 
so  that,  to  be  "compact",  the  selection  of 
primary  lease  acreage  must  be  in  the  form 
of  a  square  wherever  possible,  and  where 
that  is  not  possible,  a  rectangle  or  ap- 
proximate rectangle  approaching  as  nearly 
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as  possible  a  square  in  dimensions  would 
conform  to  the  statutory  requirement. 

54-338 
As  used  in  section  14  of  the  Mineral 
Leasing  Act  of  Feb.  25,  1920  (31  Stat. 
437),  the  expression  "compact"  relates  to 
squares,  so  that,  to  be  "compact",  the  selec- 
tion of  primary  lease  acreage  must  be  in 
the  form  of  a  square  wherever  possible, 
and  where  that  is  not  possible,  a  rectangle 
or  approximate  rectangle  approaching  as 
nearly  as  possible  a  square  would  conform 
to  the  statutory  requirement.  55-382 

XIII.  "COMPLETED" 

Where  an  oil  and  gas  unit  agreement 
specifies  that  the  effective  date  of  the  en- 
largement of  a  participating  area  shall  be 
computed  from  the  time  that  the  well 
which  demonstrates  the  propriety  of  the 
enlargement  is  "completed"  by  being 
"equipped  and  successfully  tested  for  pro- 
duction," the  time  when  merely  core  and 
drill  stem  tests  are  completed  is  not  to  be 
regarded  as  such  an  effective  date  of  en- 
largement. 60-258 

XIV.  "COMPREHENSIVE    PLAN    FORMU- 
LATED HEREAFTER" 

The  terms  "formulating  a  comprehen- 
sive scheme"  and  "comprehensive  plan 
formulated  hereafter"  as  used  in  sections 
15  and  16,  respectively,  of  the  Boulder 
Canyon  Project  Act,  both  relate  to  the 
same  thing.  53-4 

XV.  "CONSTRUCTION  COSTS" 

The  provisions  of  the  repayment  con- 
tracts between  the  United  States  and  the 
Flathead  irrigation  district,  the  Jocko 
Valley  irrigation  district,  and  the  Mission 
irrigation  district,  which  limit  construc- 
tion costs  to  specified  amounts  per  acre 
but  include  power  development  costs  as 
part  of  the  construction  costs  of  the  Flat- 
head irrigation  project,  are  in  harmony  in 
this  respect  with  the  acts  of  Congress  in 
accordance  with  which  the  project  was 
built. 

Neither  the  language  of  the  Flathead 
project  legislation  nor  its  legislative  or 
departmental  history  reveals  any  inten- 
tion to  segregate  power  construction  costs 
from  irrigation  construction  costs,  so  far 
as  the  repayment  contract  requirements 
of  the  legislation  are  concerned. 


The  approval  of  the  repayment  con- 
tracts by  the  Department  constitutes  a 
practical  contemporaneous  construction  of 
the  requirements  of  the  legislation. 

Power  development  has  always  been  an 
integral  part  of  the  irrigation  project 
system. 

The  term  "construction  costs,"  as  em- 
ployed in  the  Flathead  project  legislation, 
includes  all  construction  costs. 

To  exclude  power  costs  from  construc- 
tion costs  would,  in  effect,  make  the  former 
a  deferred  obligation,  but  the  only  such 
obligation  specifically  deferred  is  the  ex- 
cess cost  of  the  Camas  division  of  the 
project.  The  fact  that  the  legislation 
provides  that  the  power  construction 
costs  are  to  be  liquidated  first  from  the 
net  power  revenues  is  of  no  significance, 
since  various  other  obligations  were  also 
to  be  liquidated  from  these  revenues,  in- 
cluding irrigation  construction  costs. 

The  lien  provisions  of  the  legislation 
apply  to  power  as  well  as  irrigation  con- 
struction costs  and  are  not  contingent  on 
lack  of  power  revenue. 

The  directions  in  the  legislation  for  the 
issuance  of  a  public  notice  refer  to  "the 
total  unpaid  construction  costs." 

The  maintenance  of  a  separate  bookkeep- 
ing account  for  power  is  also  of  no  sig- 
nificance, since  power  revenues  are  set 
aside  for  certain  purposes. 

The  fact  that  the  power  development  is 
capable  of  continuous  expansion  only 
demonstrates  the  desirability  of  limiting 
the  power  costs. 

Repayment  contract  requirements  of 
irrigation  legislation  should  be  strictly 
construed  to  insure  the  reimbursement  of 
the  Government. 

Since  the  cost  limitations  on  the  Flat- 
head and  Mission  Valley  divisions  of  the 
project  have  already  been  exceeded,  no 
further  construction  may  be  undertaken 
without  securing  supplemental  repayment 
contracts  with  these  districts.  59-30 

XVI.  "DATE  OF  TOWNSITE  ENTRY" 

In  construing  the  townsite  laws  in  their 
relation  to  the  mining  laws,  the  term 
"date  of  townsite  entry"  means  the  date 
when  final  entry  of  the  townsite  is  made 
and  certificate  of  purchase  issued,  or  when 
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the  right  of  the  townsite  claimants  be- 
comes vested.  52-427 

XVII.  "DEPOSITARIES     OF     THE     GOVERN- 

MENT OF  PUERTO  RICO" 

Banks  acting  as  paying  agents  for  the 
payment  of  principal  and  interest  due  on 
bonds  issued  by  municipalities  of  Puerto 
Rico  are  not  "depositaries  of  the  govern- 
ment of  Porto  Rico"  within  the  meaning 
of  section  15  of  the  Organic  Act,  requiring 
the  deposit  of  security  with  the  insular 
treasurer,  since  other  provisions  of  the 
Organic  Act  reflect  an  intention  to  dis- 
tinguish between  the  fiscal  affairs  of  the 
insular  government  and  those  of  munici- 
palities. 57-392 

XVIII.  "DESIGNATED    AS    VALUABLE    FOR 

OIL  OR  GAS" 

The  clause  "designated  as  valuable  for 
oil  or  gas,"  as  used  in  the  instructions  of 
Mar.  12,  1925,  refers  only  to  areas  which 
have  been  designated  as  within  the  limits 
of  producing  oil  or  gas  fields,  and  has  no 
application  to  lands  which  have  been  mere- 
ly classified  as  mineral,  valuable  as  a 
source  of  petroleum  and  nitrogen.     52-173 

XIX.  "DISPOSED  OF" 

Land  selected  as  an  allotment  by  a 
qualified  Indian  is  land  "disposed  of" 
within  the  contemplation  of  section  1  of 
the  act  of  Mar.  3,  1927  (44  Stat.  1401)  so 
long  as  the  selection  remains  of  record 
and  no  occasion  arises  to  disturb  it. 

52-689 

XX.  "DISSOLVED  IN  AND  SOLUBLE  IN 
WATER  AND  ACCUMULATED  BY  CON- 
CENTRATION" 

Considering  the  circumstances  that  led 
to  the  enactment  of  section  23  of  the  Gen- 
eral Leasing  Act  (see  41  Stat.  448)  as  dis- 
closed in  the  proceedings  before  the  Public 
Lands  Committees  of  Congress,  by  the 
phrase  in  that  section  reading  "dissolved 
in  and  soluble  in  water  and  accumulated 
by  concentration"  was  meant  natural 
evaporation  residues  dissolved  in  and  ac- 
cumulated by  surface  or  ground-water 
drainage  in  the  form  of  brines  and  later 
crystallized.  54-183 

XXI.  "DURING  THE  PERIOD  OF  *  *  *" 

The  provision  in  the  act  of  Dec.  24, 
1942  (56  Stat.  1080),  that  it  shall  be  effec- 

656-477—63 33 


tive  "during  the  period  of  the  national 
emergency  proclaimed  by  the  President 
May  27,  1941,"  is  not  an  unequivocal  ex- 
pression of  the  legislative  intent  that  the 
statute  shall  be  effective  from  and  after 
May  27,  1941.  58-546 

XXII.  "ERRONEOUSLY  ALLOWED" 

The  term  "erroneously  allowed"  as  used 
in  the  act  of  June  16,  1880  (21  Stat.  287) 
has  reference  solely  to  erroneous  action  on 
the  part  of  the  Government,  and  furnishes 
no  authority  for  repayment  where  a  rail- 
road selection  list  was  canceled  on  relin- 
quishment filed  by  the  company  after  it 
was  ascertained  that  the  lands  were  not 
of  the  character  represented  at  the  date 
the  lists  were  tendered  to  the  district  land 
office.  53-46 

XXIII.  "EXECUTIVE  ORDER  NO.  6910" 

The  exception  in  the  withdrawal  of 
Nov.  26,  1934,  of  "existing  valid  rights" 
cannot  reasonably  be  held  to  apply  to 
entries  void  ab  initio.  57-170 

XXIV.  "EXISTING  VALID  RIGHTS" 

In  the  determination  of  what  are  "exist- 
ing valid  rights,"  as  used  in  the  excepting 
clause  of  the  Executive  order  of  Nov.  26, 
1934,  the  circumstances  of  each  particular 
case  must  be  considered,  a  precise  and 
general  definition  not  being  practicable. 

55-206 

The  exception  in  the  withdrawal  of 
Nov.  26,  1934,  of  "existing  valid  rights" 
cannot  reasonably  be  held  to  apply  to 
entries  void  ab  initio.  57-170 

XXV.    "FORMULATING    A    COMPREHENSIVE 
SCHEME" 

The  terms  "formulating  a  comprehen- 
sive scheme"  and  "comprehensive  plan 
formulated  hereafter"  as  used  in  sections 
15  and  16,  respectively,  of  the  Boulder 
Canyon  Project  Act,  both  relate  to  the 
same  thing.  53-4 

XXVI.    "GENERALIA   SPECIALIBUS  NON 
DEROGANT" 

Special  statutes  relative  to  the  taxation 
of  Osage  lands  are  superseded  by  the  act 
of  June  20,  1936  (49  Stat.  1542)  to  the 
extent  that  the  latter  act  is  inconsistent 
with  earlier  statutes. 
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The  maxim  "Repeals  by  implication  are 
not  favored,"  reasonably  construed  in  the 
light  of  decided  cases  applying  the  maxim 
means:  (a)  that  any  ambiguity  in  the 
later  statute  will  be  construed,  if  possible, 
so  as  to  avoid  conflict  with  an  earlier 
statute;  and  (b)  that  if  two  statutes  on 
the  same  subject  are  not  inconsistent  and 
both  can  be  conveniently  enforced,  the 
later  statute  will  not  be  held  to  repeal  the 
earlier  statute. 

The  maxim  "Generalia  specialiMs  non 
derogant"  is  likewise  to  be  construed  as 

(a)  a  rule  for  resolving  ambiguities,  and 

(b)  a  caution  against  implied  repeals  in 
cases  where  there  is  no  logical  incon- 
sistency between  the  two  statutes.     56-48 

XXVII.  "HAVE  ACTUALLY  RESIDED" 

The  expressions  "have  actually  resided" 
and  "actual  permanent  residence,"  as  used 
in  sections  2291  and  2297,  Revised  Stat- 
utes, as  amended  by  the  act  of  June  6, 
1912  (37  Stat.  123),  contemplate  the  per- 
formance of  actual  residence  as  distin- 
guished from  constructive  residence. 

54-426 

XXVIII.  "HOMESTEADER" 

The  term  "homesteader"  as  used  in  the 
proviso  to  the  act  of  Feb.  25,  1919  (40 
Stat.  1153),  which  authorized  reduction  of 
the  residence  requirement  under  the  home- 
stead law  for  climatic  reasons,  includes 
homestead  settlers  on  unsurveyed  lands 
who  file  in  the  local  office  notice  of  the 
approximate  location  of  the  lands  settled 
upon  and  claimed.  53-96 

XXIX.   "HONORABLY  DISCHARGED" 

An  enlisted  man,  discharged  upon  con- 
dition that  he  reenlist  to  serve  three  years 
and  who  shortly  after  reenlistment  de- 
serted, was  not  "honorably  discharged" 
within  the  meaning  of  section  2304  of  the 
Revised  Statutes,  and  no  rights  under 
section  2307  can  be  predicated  upon  his 
military  service.  55-108 

XXX.  "IDENTIFIABLE" 

Neither  the  Indians  of  California  as  a 
whole,  nor  particular  organizations  of 
California  Indians,  such  as  the  Indians 
of  California,  Inc.,  the  Mission  Indians  of 
California,  or  the  Federated  Indians  of 
California,  constitute  "identifiable"  groups 


of  American  Indians  within  the  meaning 
of  the  Indian  Claims  Commission  Act. 
To  speak  of  all  the  Indians  of  the  State 
of  California  is  to  refer  solely  to  a  geo- 
graphical category.  60-152 

XXXI.  "IMPROVEMENT" 

The  definition  of  the  word  "improve- 
ment" as  used  in  section  2324,  Revised 
Statutes,  is  "such  an  artificial  change  of 
the  physical  conditions  of  the  earth  in, 
upon,  or  so  reasonably  near  a  mining 
claim  as  to  evidence  a  design  to  discover 
mineral  therein  or  to  facilitate  its  extrac- 
tion, and  in  all  cases  the  alteration  must 
be  reasonably  permanent  in  character." 

52-283 

XXXII.  "INDIAN  COUNTRY" 

Since  the  repeal  of  section  1  of  the 
Indian  Intercourse  Act  of  June  30,  1834 
(41  Stat.  729)  the  phrase  "Indian  Coun- 
try," as  used  in  the  Federal  statutes,  in- 
cludes only  that  portion  of  the  public 
domain  which  has  been  set  apart  as  a 
reservation  in  the  usual  sense  for  the  use 
and  occupancy  of  an  Indian  tribe  by 
treaty,  act  of  Congress,  or  Executive  order. 

53-349 

An  Indian  allotment  on  the  public 
domain  not  charged  with  a  subsisting 
trust  in  favor  of  the  allottee  by  virtue  of 
the  act  of  Congress  restoring  the  land 
from  the  Indian  reservation  is  not  "Indian 
Country"  and  not  subject  to  the  operation 
of  Federal  laws  appertaining  to  the  gov- 
ernment of  such  country.  53-350 

XXXIII.  "INDIANS  NOT  TAXED" 

"Indians  not  taxed"  are  Indians  not 
subject  to  taxation.  Since  all  Indians  are 
today  subject  to  Federal  taxation,  there 
are  no  more  "Indians  not  taxed"  within 
the  meaning  of  that  phrase  as  it  is  used 
in  Article  I,  section  2,  clause  3  of  the 
Constitution  and  section  2  of  the  Four- 
teenth Amendment.  57-195 

XXXIV.  "KNOWN  MINERAL  LANDS" 

Lands  may  be  "known  mineral  lands" 
and  therefore  excepted  from  a  school  land 
grant  although  no  actual  discovery  of 
mineral  has  been  made  thereon.  Such 
lands  so  excluded  from  the  grant  without 
proof  of  discovery  would  still  be  subject 
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to  disposition  under  the  mining  laws  upon 
proof  of  discovery  just  like  other  lands 
containing  the  same  mineral.  55-533 

XXXV.  "LANDS   *    *   *    OWNED   BY   THE 
UNITED  STATES" 

The  phrase  ''lands  *  *  *  owned  by  the 
United  States,"  as  used  in  the  Mineral 
Leasing  Act  of  1920  (30  U.S.C.  181)  refers 
only  to  lands  in  which  all  rights  are  held 
by  the  United  States,  including  the  un- 
restricted right  to  use  or  dispose  of  the 
proceeds  derived  from  the  use  of  such 
lands.  60-417 

XXXVI.  "LEASE  OWNER" 

The  language  of  section  17  of  the  act  of 
Feb.  25,  1920,  as  amended  Aug.  21,  1935 
(49  Stat.  674),  its  legislative  history  and 
the  practical  construction  given  it  by  the 
Department,  offer  no  support  for  the  con- 
tention that  the  "lease  owner"  who  is  en- 
titled to  notice  of  cancellation  of  the  lease, 
includes  anyone  interested  in  the  sub- 
stance of  the  lease  who  has  communicated 
that  fact  to  the  General  Land  Office  (Bu- 
reau of  Land  Management)  and  obtained 
its  approval  of  the  same.  58-661 

XXXVII.  "LEGAL    REPRESENTATIVES" 

The  term  "legal  representatives"  as  used 
in  the  act  of  Jan.  8,  1926  (44  Stat.  708), 
which  authorizes  repayment  of  the  differ- 
ence between  the  amounts  paid  by  pur- 
chasers of  town  lots  and  the  price  fixed  as 
result  of  reappraisement,  includes  an  as- 
signee of  an  original  purchaser.       52-425 

XXXVIII.  "MACHINERY  AND   EQUIP- 

MENT *  *  *" 

The  words  "machinery  and  equipment 
*  *  *  for  the  generation  of  electrical 
energy"  in  Article  (9)  (a)  of  the  Contract 
for  Lease  of  Power  Privilege  at  Boulder 
Dam,  dated  Apr.  26,  1930,  as  amended, 
between  the  United  States  and  the  City  of 
Los  Angeles  and  the  Southern  California 
Edison  Company,  Ltd.,  as  lessees,  must  be 
taken  to  have  been  used  in  their  com- 
monly accepted  sense  and  were  not  in- 
tended to  embrace  incidental  structures  of 
a  permanent  character  or  fixtures  attached 
to  and  forming  part  of  such  structures,  but 
rather  those  items  installed  in  or  affixed 
to  such  structures  for  the  generation  of 
power  for  the  use  of  the  allottees  which 


will  require  periodic  replacement  due  to 
ordinary  use  and  wear.  56-383 

XXXIX.  "MAY" 

When  the  word  "may"  is  used  in  the 
statutory  grant  of  a  power,  it  is  assumed 
the  power  was  intended  to  be  permissive, 
discretionary,  rather  than  mandatory. 
Only  where  the  context  or  subject  matter 
compels  such  construction,  is  it  ever  con- 
strued to  mean  "shall"  and  the  power  to 
be  mandatory.  Where  neither  the  context 
nor  subject  matter  of  the  act  of  Aug.  1, 
1914  (38  Stat.  582,  589),  compels  such 
construction  and  "may"  is  used  in  con- 
tradistinction to  "shall,"  held,  the  pro- 
vision using  "may"  grants  a  permissive 
power.  56-7 

XL.  "MINERALS" 

Oil  and  gas  deposits  are  "minerals" 
within  the  meaning  of  the  Stock-Raising 
Homestead  Act,  which  reserves  to  the 
United  States  the  minerals  in  lands 
patented  thereunder.  60-167 

XLI.  "MINIMUM  PRICE" 

Where  the  law  permits  the  Secretary  of 
the  Interior  to  fix  the  price  at  which  any 
particular  body  of  public  lands  is  to  be 
disposed  of,  and  he  thereafter  sets  a  price 
for  their  disposition  pursuant  thereto,  the 
price  thus  fixed  is  the  "minimum  price." 

52-378 

XLII.  "NATIONAL  PARKS  OR  MONUMENTS" 

The  Natchez  Trace  Parkway  is  not  a 
national  park  or  a  national  monument 
and,  hence,  is  not  within  the  exception, 
"national  parks  or  monuments,"  stated  in 
section  3  of  the  Mineral  Leasing  Act  for 
Acquired  Lands.  60-441 

XLIII.  "NEXT  SESSION" 

The  "next  Session"  of  the  Senate  after 
a  recess  appointment  has  been  made  by 
the  President  is  the  next  occasion  when 
the  Senate  reassembles  for  the  transaction 
of  business.  60-79 

XLIV.   "NORMAL  AND   PERCENTAGE  PLAN" 

A  repayment  contract  entered  into  under 
subsection  (d)  which  prescribes  a  formula 
pursuant  to  which  the  amount  of  each 
annual  installment  is  to  be  determined, 
which  formula  has  no  relationship  to  the 
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"normal  and  percentages  plan"  authorized 
by  Congress  in  subsection  (d)  for  variable 
payments,  is  not  in  conformity  with  the 
requirements  of  the  Reclamation  Project 
Act  of  1939.  60-150 

XLV.    "NOT    OTHERWISE    APPROPRIATED" 

The  expression  "not  otherwise  appro- 
priated" in  section  6  of  the  enabling  act  of 
June  20,  1910  (36  Stat.  557),  which 
granted  to  the  State  of  New  Mexico  addi- 
tional sections  2  and  32  in  each  township 
for  the  support  of  common  schools,  is  to  be 
construed  to  mean  an  appropriation  ad- 
verse to  the  State.  52-626 

XLVI.  "NOT  YET  PATENTED" 

The  right  granted  by  subsection  M  of 
section  4  of  the  act  of  Dec.  5,  1924  (43 
Stat.  672),  to  an  entryman  or  assignee  on 
a  project  farm  unit  "not  yet  patented"  to 
make  an  exchange  for  another  farm  unit 
of  unentered  public  land,  has  reference  to 
a  farm  unit,  unpatented  at  the  time  that 
the  application  to  make  the  exchange  is 
made.  52-61 

XLVII.  "OIL" 

A  deposit  of  sand  asphalt  on  sandstone 
heavily  saturated  with  asphaltic  minerals 
in  hard  solid  formation  is  not  "oil"  within 
the  meaning  of  the  act  of  June  25,  1910 
(36  Stat.  847).  52-336 

XLVIII.  "OIL  LANDS" 

The  term  "oil  lands"  in  the  act  of  Feb. 
12,  1903,  does  not  comprehend  oil-shale 
lands.  52-333 


XLIX. 


'OTHER   RESERVATIONS    OF   ANY 
CHARACTER" 


A  temporary  reclamation  withdrawal 
made  pursuant  to  the  act  of  June  17,  1902, 
comes  within  the  meaning  of  "other  reser- 
vations of  any  character"  excepted  from 
the  grant  of  school  lands  to  the  State  of 
Utah  by  the  proviso  to  section  6  of  the 
enabling  act  of  July  16,  1894.  53-365 

L.  "OTHERWISE  DISPOSED  OF  UNDER  THE 
AUTHORITY  OF  ANY  ACT  OF  CON- 
GRESS" 

The  phrase  "otherwise  disposed  of  under 
the  authority  of  any  act  of  Congress,"  as 
used  in  the  school  land  grant  to  the  State 
of  Utah  in  section  6  of  the  enabling  act 
of  July  16,   1894    (28  Stat.   107),  covers 


other  disposition,  whether  prior  or  subse- 
quent, if  made  before  the  land  had  been 
appropriately  identified  by  survey  and 
title  had  passed.  53-365 

LI.  "PARALLEL  LANDS" 

The  term  "parallel  lands,"  as  applied  to 
certain  privately  controlled  lands  in 
grazing  districts,  must  be  considered  as 
embracing  those  lands  that  are  generally 
of  the  same  character  and  type  as  the  sur- 
rounding Federal  range,  that  is,  they  are 
uncultivated  and  produce  the  same  general 
types  of  forage  and  are  physically  similar 
to  the  surrounding  Federal  range.  In 
those  districts  where  it  has  been  deter- 
mined that  the  Federal  range  can  be  used 
only  during  a  part  or  certain  parts  of  the 
year,  such  lands  are  not  dependent  by  use. 

58-686 

LII.  "PLACE  OF  TRUST  OR  PROFIT" 

The  position  of  local  attorney  for  the 
Home  Owners'  Loan  Corporation  is  a 
"place  of  trust  or  profit"  under  the  Gov- 
ernment of  the  United  States,  the  corpo- 
ration having  been  created  specifically  as 
"an  instrumentality  of  the  United  States" 
by  section  4  of  the  act  of  June  13,  1933. 
Accordingly,  one  occupying  this  position, 
although  not  barred  from  admission  to 
practice  before  the  Department  of  the  In- 
terior, is  inhibited  by  section  8  of  Depart- 
ment regulations  of  Sept.  27,  1917,  from 
acting  as  agent  or  attorney  for  the  claim- 
ant in  any  case  against  the  United  States. 

55-215 


LILT. 


'POLICY   OF   THE   FEDERAL   WATER 
POWER  ACT" 


The  Boulder  Canyon  Project  Act  and 
the  "policy  of  the  Federal  Water  Power 
Act"  make  the  "public  interest"  the 
dominant  consideration  in  the  award  of 
contracts  and  as  a  consequence  thereof  a 
State,  as  an  applicant,  does  not  have  an 
absolute  right  to  all  or  any  part  of  Boulder 
Dam  power,  but  it  is  within  the  discretion 
of  the  Secretary  of  the  Interior  to  make 
allocation  among  various  claimants  where 
the  public  requires  it.  53-1 

LIV.  "PRIMARY  TERM" 

As  used  in  section  17  of  the  Mineral 
Leasing  Act  (60  Stat.  950),  the  "primary 
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term"  of  an  oil  and  gas  lease  means  the 
initial  5-year  term  of  the  lease.  59-517 
Oil  and  gas  leases  issued  under  section 
17  are  entitled  to  the  extension  granted 
by  that  section  upon  the  payment  of  com- 
pensatory royalties  only  if  such  payment  is 
made  during  the  initial  5-year  term  of  the 
lease,  i.e.,  the  "primary  term."         59-517 

LV.    "PRODUCING    OIL    OR    GAS    FIELDS" 

The  term  "producing  oil  or  gas  field",  as 
used  in  section  13  of  the  Leasing  Act, 
must  be  construed  to  include  areas  in 
which  there  has  been  production  and  which 
will  continue  to  produce  oil  or  gas,  and 
the  fact  that  there  has  been  a  cessation  of 
production  and  abandonment  of  wells  in 
a  given  field  is  not  of  itself  sufficient  to 
warrant  a  redefinition  of  the  structure  or 
the  revocation  of  the  classification  of  the 
field  in  the  absence  of  a  proper  showing 
persuasive  that  the  area  does  not  in  fact 
contain  valuable  deposits  of  oil  or  gas. 

54-192 

LVI.  "PROPRIETOR" 

One  is  a  "proprietor"  within  the  mean- 
ing of  section  2289,  Revised  Statutes,  as 
amended,  who  enters  into  an  agreement 
to  purchase  land  and  takes  possession,  not- 
withstanding that  the  contract  included 
among  the  tracts  a  certain  tract  that 
could  not  be  conveyed,  if  he  accepts  a  deed 
for  the  tracts  that  were  subject  to  pur- 
chase under  the  agreement.  Alfred  R. 
Thomas  (46  L.D.  290).  53-181 

The  word  "proprietor"  as  that  term  is 
used  in  section  2289,  Revised  Statutes, 
simply  means  an  owner  of  land,  that  is, 
one  who  has  a  fee  simple  title  or  who  may 
acquire  such  title  by  carrying  out  his  own 
obligations  or  by  enforcing  a  vested  right. 
Siestreem  v.  Korn  (43  L.D.  200).     53-183 

LVII.  "PUBLIC  INTEREST" 

The  primary  "public  interest"  in  con- 
tracts for  the  reimbursement  of  the  United 
States  for  its  investment  in  the  project 
required  by  subsection  (b)  of  section  4  of 
the  Boulder  Canyon  Project  Act  is  in  the 
soundness  of  the  contracts  and  the  sol- 
vency of  the  contractor,  and  the  rights  of 
certain  States  or  municipalities  to  be  pre- 
ferred in  the  award  of  contracts  is  sub- 
ordinate to  that  public  interest.  53-1 


The  term  "public  interest"  as  used  in 
subsection  (c)  of  section  5  of  the  Boulder 
Canyon  Project  Act  (45  Stat.  1057),  in 
conjunction  with  section  7  of  the  Federal 
Water  Power  Act  (41  Stat.  1063),  has 
reference  to  the  Government's  responsi- 
bility, financial  and  otherwise,  to  all  the 
people  of  the  United  States  for  the  greatest 
good  to  be  derived  from  the  project  and 
excludes  confinement  of  the  benefits  of 
Boulder  Dam  power  to  one  locality  out  of 
the  many  that  comprise  the  "region" 
capable  of  service.  53-1 

LVIII.  "PUBLIC  LANDS" 

The  term  "public  lands"  varies  in  differ- 
ent statutes  passed  for  different  purposes 
and  is  sometimes  used  in  larger  significa- 
tion than  a  mere  designation  of  lands  sub- 
ject to  sale  and  disposal  under  general 
laws.  53-365 

The  term  "public  lands"  generally  does 
not  include  lands  acquired  by  the  United 
States  from  private  ownership.        60-299 

The  statute  (30  Stat.  409),  which  au- 
thorizes the  Department  to  dispose  of 
gravel  on  "public  lands"  of  the  United 
States,  does  not  cover  the  disposition  of 
gravel  from  lands  underlying  navigable 
inland  waters  within  the  Territory  of 
Alaska,  since  the  term  "public  lands"  is 
inapplicable  to  land  situated  below  the 
ordinary  high  watermark  of  a  navigable 
stream.  60-402 

The  term  "public  lands,"  when  used  in 
Federal  provisions  of  law  relating  to  the 
disposition  of  land,  does  not  include  sub- 
merged coastal  lands.  60-491 

LIX.  "REASONABLY" 

It  is  a  reasonable  assumption  that  Con- 
gress, in  changing  the  wording  of  section 
14  of  the  Mineral  Leasing  Act  by  inserting 
the  word  "reasonably"  before  the  word 
"compact"  in  the  act  of  Aug.  21,  1935  (49 
Stat.  674),  was  aware  of  and  had  in  mind 
the  construction  placed  by  the  Department 
upon  the  word  "compact"  in  connection 
with  the  selection  of  primary  lease  acreage 
under  the  Mineral  Leasing  Act,  and  in 
adding  the  word  "reasonably"  did  so  with 
a  view  to  allowing  the  lease  applicant 
more  latitude  of  choice  in  making  his 
mineral  selection.  55-382 
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LX.  "RECESS  APPOINTMENT" 

The  provisions  of  5  U.S.C.  56,  prescrib- 
ing limitations  with  respect  to  the  pay- 
ment of  salary  to  a  "recess  appointee"  are 
inapplicable  to  a  situation  in  which  the 
incumbent  of  the  position  of  the  Governor 
of  Alaska  "holds  over"  until  his  successor 
is  appointed  and  qualified.  60-157 

LXI.  "RECESS  OF  THE  SENATE" 

A  "Recess  of  the  Senate,"  during  which 
the  President  is  authorized  by  the  Con- 
stitution to  make  appointments  to  posi- 
tions requiring  Senate  confirmation, 
means  any  substantial  period  of  time  when 
no  meetings  are  held  by  the  Senate  and 
that  body  is  not  available  to  receive  com- 
munications from  the  President  and  to 
give  its  advice  and  consent  with  respect 
to  nominations.  60-79 

LXII.  "RENTAL  PAID  FOR  ANY  ONE 

YEAR  *  *  *" 

The  phrase  "rental  paid  for  any  one 
year  to  be  credited  against  the  royalties 
as  they  accrue  for  that  year,"  contained 
in  sections  14  and  17  of  the  leasing  act, 
may  be  construed  as  meaning  "credited 
against  the  Government's  share  as  it  arises 
or  grows  for  that  year."  53-512 

LXIII.  "RES  JUDICATA" 

The  principle  of  res  judicata  has  no 
application  to  proceedings  in  the  Depart- 
ment relating  to  disposition  of  the  public 
domain  until  legal  title  passes,  and  find- 
ings and  decisions  are  subject  to  revision 
in  proper  cases.  Where  an  expert  wit- 
ness in  a  former  proceeding  subsequently 
changes  his  opinion  on  a  material  issue  of 
fact,  the  determination  of  which  is  entirely 
dependent  upon  the  reasoning  of  such  ex- 
perts, another  hearing  may  be  ordered. 

58-426 

LXIV.    "RESEARCH   OR   INVESTIGATION" 

An  employee  is  engaged  in  "research  or 
investigation,"  as  used  in  departmental 
Order  No.  1763  of  Nov.  17,  1942,  if  his 
duties  include  the  study  of  principles  of  a 
subject  with  a  view  to  increasing  the  field 
of  knowledge  or  of  discovering  practical 
applications  of  the  principles;  or  if  he  is 
assigned  to  the  solution  of  a  practical 
problem  where  known  solutions  are  un- 
satisfactory  in    such    circumstances    that 


good  craftsmanship  or  professional  com- 
petence would  require  him  to  engage  in 
research  or  investigation  in  an  attempt  to 
reach  an  adequate  solution.  58-738 

LXV.  "RESERVATIONS" 

The  term  "reservations"  as  defined  in 
the  Federal  Water  Power  Act  (41  Stat. 
1063),  as  amended  by  the  Federal  Power 
Act  (49  Stat.  83S),  does  not  include  na- 
tional parks  or  national  monuments. 

56-372 

LXVI.  "RESERVATIONS  OF  THE  UNITED 
STATES" 

The  term  "reservations  of  the  United 
States,"  as  defined  in  the  Federal  Water 
Power  Act  of  June  10, 1920  (41  Stat.  1063) , 
embraces  tribal  lands  in  Indian  reserva- 
tions, but  it  does  not  include  Indian 
allotments.  53-681 

LXVII.  "ROYALTY" 

The  term  "royalty"  means  a  share  of 
the  product  or  profit  reserved  by  an  owner 
for  permitting  another  to  use  his  property. 
Hill  v.  Roberts  (284  S.W.  246).         53-512 

LXVIII.  "SHALL" 

When  the  word  "may"  is  used  in  the 
statutory  grant  of  a  power,  it  is  assumed 
the  power  was  intended  to  be  permissive, 
discretionary,  rather  than  mandatory. 
Only  where  the  context  or  subject  matter 
compels  such  construction,  is  it  ever  con- 
strued to  mean  "shall"  and  the  power  to 
be  mandatory.  Where  neither  the  con- 
text nor  subject  matter  of  the  act  of  Aug. 
1,  1914  (38  Stat.  582,  589)  compels  such 
construction  and  "may"  is  used  in  contra- 
distinction to  "shall,"  held,  the  provision 
using  "may"  grants  a  permissive  power. 

56-7 

LXIX.   "SODIUM  BORATE" 

The  term  "sodium  borate"  in  section  23 
of  the  Leasing  Act  of  Feb.  25,  1920  (41 
Stat.  437),  related  to  the  character  of  the 
deposit  as  found  in  the  ground ;  therefore, 
the  fact  that  the  products  produced  from 
kernite,  a  sodium  borate  mineral,  such  as 
borax  and  boric  acid,  are  chiefly  valuable 
for  their  boron  content,  does  not  exclude 
kernite  from  the  purview  of  the  act. 

54-183 
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LXX.  "SUBSTANTIAL  MONUMENTS" 

Section  13  of  the  leasing  act  (41  Stat. 
437),  does  not  specifically  provide  that  the 
monuments  to  be  placed  at  the  corners  of 
permitted  lands  shall  bear  any  inscription 
or  mark  of  identification  which  could  lead 
to  other  monuments,  or  to  the  posted 
notice,  and  the  department  has  not  by 
rules  or  regulations  prescribed  what  shall 
be   considered    "substantial    monuments." 

52-256 

LXXI.  "SUSTAIN" 

Under  all  of  the  grazing  rules,  the  first 
decision  on  an  application  for  a  grazing 
license  is  made  by  the  regional  grazier, 
and  a  recommendation  by  an  advisory 
board,  made  only  for  the  purpose  of  pro- 
viding the  regional  grazier  with  pertinent 
factual  information  which  otherwise  might 
not  come  to  his  attention,  and  followed  by 
the  regional  grazier,  cannot  be  "sus- 
tained," the  word  "sustain"  connoting  an 
upholding  by  a  subordinate  administra- 
tive or  judicial  officer  of  such  action  as 
otherwise  would  stand  in  the  absence  of 
an  appeal  proceeding.  56-360 

LXXII.  "TITLE" 

The  word  "title"  in  the  requirement  of 
the  legislation  relating  to  the  Everglades 
National  Park  that  "title  *  *  *  to  a 
major  portion  of  the  lands  *  *  *  shall 
have  been  vested  in  the  United  States" 
means  either  a  fee  simple  absolute  con- 
veying all  rights  to  the  United  States  or  a 
fee  subject  to  mineral  reservations  ap- 
proved by  the  Secretary  of  the  Interior. 

60-246 

LXXIII.  "TO  FIX" 

The  verb  "to  fix,"  as  used  in  that  part 
of  subsection  (d),  section  9,  Reclamation 
Project  Act  of  1939  (43  U.S.C.  485h) 
stating  that  the  general  repayment  obliga- 
tion of  a  contracting  organization  "shall 
be  spread  in  annual  installments,  of  the 
number  and  amounts  fixed  by  the  Secre- 
tary," means  to  establish  definitely,  so 
that  the  contracting  parties  know  how 
many  installments  are  contemplated  by 
the  contract  and  how  much  money  is  in- 
volved in  each  installment.  60-150 


LXXIV.  "TO  THE  INDIANS  ENTITLED" 

Sections  3  and  11  of  the  act  of  June  4, 
1920  (41  Stat.  751),  having  been  left  un- 
disturbed by  subsequent  legislation,  remain 
conclusive  and  exclusive  as  to  who  are 
entitled  to  share  in  the  distribution  of  the 
Crow  Indian  tribal  funds,  and  the  ex- 
pression "to  the  Indians  entitled"  has 
reference  only  to  those  whose  names  ap- 
pear on  the  final  rolls  made  as  provided 
for  by  that  act.  53-550 

LXXV.  "TOTAL    CAPACITY    OF    POWER 
SITE" 

For  the  purpose  of  assessing  charges  for 
trespass  upon  public  lands  by  a  power  com- 
pany, the  factor  of  "total  capacity  of 
power-site"  within  the  meaning  of  regula- 
tion 7  of  the  departmental  regulations  of 
Aug.  24,  1912  (41  L.D.  150),  under  the  act 
of  Feb.  12,  1901,  is  determined  by  perma- 
nent features  of  stream  flow  such  as  con- 
duits and  forebays;  consequently  capac- 
ity of  installed  water  wheels  which  is  apt 
to  change  frequently  with  increase  in 
market  demand,  replacement,  or  improve- 
ment in  design,  is  not  to  be  considered. 

52-639 

LXXVI.  "UNAPPROPRIATED*' 

The  word  "unappropriated"  in  Executive 
order  of  withdrawal  (No.  6910)  of  Nov. 
26,  1934,  can  hardly  be  applied  to  land 
other  than  that  which  has  not  been  law- 
fully appropriated  and  a  homestead  entry 
allowed  on  misrepresentation  of  the 
entryman  that  he  was  not  the  proprietor 
of  more  than  160  acres  can  in  no  sense  be 
considered  a  lawful  appropriation.     57-169 

LXXVII.    "VACANCIES    THAT    MAY 
HAPPEN  *  *  *" 

The  Constitutional  phrase  "Vacancies 
that  may  happen  during  the  Recess  of  the 
Senate"  means  "vacancies  that  may  hap- 
pen to  exist  during  the  recess  of  the 
Senate"  and  not  "vacancies  that  may  hap- 
pen to  occur  during  the  recess  of  the 
Senate."  60-79 

LXXVIII.    "VACANT    PUBLIC    LANDS    SUB- 
JECT  TO  HOMESTEAD  ENTRY" 

Land  in  the  actual  possession  of  another 
under  color  of  title  and  claim  of  right  is 
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not  "vacant  public  land  subject  to  home- 
stead entry"  and  is  not,  therefore,  subject 
to  selection  under  the  act  of  June  4,  1897 
(30  Stat.  11).  53-447 

LXXIX.  "VACANT,  UNAPPROPRIATED 
AND  UNRESERVED  LANDS" 

The  authority  conferred  upon  the  Secre- 
tary of  the  Interior  by  section  15  of  the 
Taylor  Grazing  Act  to  lease  isolated  or 
disconnected  tracts  of  public  land  is 
limited  to  "vacant,  unappropriated,  and 
unreserved  lands,"  and,  having  become 
reserved  by  the  operation  of  the  Executive 
withdrawal  order  of  Nov.  26,  1934,  may 
not  be  leased  so  long  as  that  order  remains 
in  force.  55-205 

Ceded  Indian  lands  are  "vacant,  un- 
appropriated and  unreserved  lands" 
within  the  meaning  of  section  1  of  the 
Taylor  Grazing  Act  of  June  28,  1934  (48 
Stat.  1269,  43  U.S.C.  315  et  seq.),  and  such 
lands  may  therefore  be  included  within 
grazing  districts  in  the  discretion  of  the 
Secretary  of  the  Interior.  58-203 

LXXX.  "VALID  CLAIM" 

A  coal-land  application  for  land  that 
presumptively  passed  under  a  school-land 
grant  is  not  a  "valid  claim"  within  the 
purview  of  the  saving  clause  of  the  leasing 
act  of  Feb.  25,  1920  (41  Stat.  437) .     52-503 

A  "valid  claim"  to  pubilc  land  may  be 
less  than  a  vested  right  in  such  land ;  and 
a  pending  exchange  application  from  a 
State  under  section  8  of  the  Taylor  Graz- 
ing Act,  as  amended,  constitutes  a  "valid 
claim"  to  the  selected  land  within  the 
meaning  of  the  act  of  Mar.  19,  1948  (62 
Stat.  83),  which  added  public  lands  to 
the  Shasta  National  Forest  subject  to 
such  claims,  so  that  the  selected  land  con- 
tinues to  be  subject  to  selection  by  the 
State.  60-322 

A  pending  exchange  application  from  a 
State  under  section  8  of  the  Taylor  Graz- 
ing Act,  as  amended,  constitutes  a  "valid 
claim"  to  the  selected  land  within  the 
meaning  of  the  act  of  Mar.  19,  1948  (62 
Stat.  83).  60-428 

LXXXI.  "VALID  EXISTING  CLAIMS" 

The  exception  of  "valid  existing  claims" 
occurring  in  a  withdrawal  of  public  lands 
contemplates  something  less  than  a  vested 
right,    and   in    this   view   lands   claimed, 


possessed,  and  improved  under  color  of 
title  long  before  and  at  the  time  of  a  with- 
drawal fall  within  the  exception  of  "valid 
existing  claims"  and  are  not  affected  by 
the  withdrawal.  55-73 

LXXXII.  "VALID  EXISTING  RIGHT" 

Persons  whose  use  of  public  lands  rests 
merely  upon  the  sufferance  of  the  United 
States  do  not  come  within  the  purview 
of  the  exception  contained  in  an  order  of 
withdrawal  that  it  shall  be  subject  "to 
all  valid  existing  rights",  the  sole  "right" 
of  those  so  using  the  lands  being  to  graze 
stock  thereon  at  the  sufferance  of  the 
United  States.  54-353 

The  clause  in  the  Executive  order  of 
Nov.  26,  1934,  which  renders  the  public- 
land  withdrawal  provided  for  therein  sub- 
ject to  "valid  existing  rights,"  includes  the 
case  of  one  whose  application  to  make  a 
stock-raising  homestead  entry  was  subse- 
quent to  the  date  of  the  order,  but  who, 
before  the  order  became  effective,  pur- 
chased the  improvements  and  relinquish- 
ment of  a  prior  entryman,  established  resi- 
dence on  the  land  with  his  family,  and  has 
since     maintained     residence     thereon. 

55-306 

The  filing  of  an  application,  prior  to  the 
order  of  withdrawal  of  Nov.  26,  1934  (E.O. 
No.  6910),  to  amend  an  entry  on  account 
of  mistake  in  the  numbers  of  the  tract 
entered,  constitutes  a  "valid  existing 
right"  excepted  from  the  order.        55-308 

LXXXIII.  "VALID  SETTLEMENT" 

A  "valid  settlement"  sufficient  to  except 
a  tract  of  land  from  a  withdrawal  order 
is  a  settlement  made  under  the  authority 
of  some  statute.  The  occupancy  and  use 
of  public  land  by  a  trespasser  is  not  such 
a  settlement.  60-406 

LXXXIV.  "VALLEY" 

Giving  to  the  words  "valley  of  the  Gila 
River"  their  ordinary  and  usual  inter- 
pretation when  employed  in  the  Executive 
order  of  Aug.  5,  1873,  restoring  to  the 
public  domain  certain  lands  formerly  em- 
braced within  the  San  Carlos  Indian 
Reservation,  an  entire  drainage  area  is 
not  intended,  the  word  "valley"  being 
limited  to  its  usual  meaning  as  embracing 
lowlands  in  contradistinction  to  mountain 
slopes  and  ridges.  55-560 
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LXXXV.  "VALUABLE    MINERAL    DEPOSITS" 

Where  it  appears  that  the  minerals  dis- 
covered on  a  placer  mining  claim  are  not 
marketable  commodities,  such  minerals  do 
not  constitute  "valuable  mineral  deposits" 
within  the  meaning  of  that  phrase  as  used 
in  the  mining  laws.  60-473 

LXXXVI.  "WHICH  CLAIMS  MAY  BE  PER- 
FECTED UNDER  SUCH  LAWS,  INCLUDING 
DISCOVERY" 

The  concluding  words  of  section  37  of 
the  leasing  act,  "which  claims  may  be  per- 


fected under  such  laws,  including  dis- 
covery," do  not  indicate  that  mining  claims 
having  imperfections  other  than  lack  of 
discovery  are  excepted  from  the  operation 
of  the  act.  52-296 

LXXXVII.  "WRONGFUL  ACT" 

A  trespass  upon  privately  owned  land 
due  to  a  forced  landing  of  an  airplane  is 
a  "wrongful  act,"  within  the  meaning  of 
that  term  as  used  in  28  U.S.C.  2672,  even 
though  the  pilot  used  due  care  in  the 
handling  of  the  aircraft.  60-337 
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